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TO 

THB  RIGHT  HONOURABLE 

JOHN,  LORD   ELDON, 

LORD  HIGH  CHANCELLOR  OF  GREAT  BRITAIN, 

4fC>    SfC.    SfCm 


My  Lord; 

THE  auspices  of  an  appropriate  patron, 
under  which  the  writings  of  a  late  eminent  person 
might  be  edited  with  the  greatest  probability  of  suc- 
cess, could  not  be  attained  without  having  recourse  to 
one  of  high  distinction,  advanced  to  dignity  in  the 
same  profession  in  which  that  person  was  honoured : 
one  whose  learning,  and  probity,  rendered  him  the 
object  of  general  respect,  and  veneration  \  and,  con- 
sequently, now,  under  the  permission  most  obligingly 
granted,  I  take  the  liberty  of  dedicating  this  publica- 
tion to  your  Lordship,  in  whom  all  these  quali- 
fications are  combined  in  a  remarkable  degree;  and 
from  whose  regard  to  the  memory  of  its  author,  high 
estimation  of  his  abilities,  and  reverence  for  his  cha- 
racter, a  most  favourable  reception  of  it  may  justly  be 
expected* 

That  the  duty  which  devolved  upon  the  editor  miglit 


VI  DEDICATION. 

be  performed  in  a  manner  worthy  of  the  occasion,  has 
exercised  his  assiduous  attention,  and  care:  and  for 
the  excuse  of  any  deficiencies,  which  may  have  escaped 
his  observation,  he  relies  upon  your  Lordship's  kind 
indulgence. 

I  beg  leave  to  subscribe  myself, 

With  the  greatest  respect. 
My  Lord, 
Your  obliged, 
And  most  obedient,  servant, 

JOB  WALDEN  HANMER. 

lincoln's-inx, 
Jiug.SOy  1819. 


PREFACE. 


THAT  by  submitting  this  collection  to  public  cen- 
sure, a  prudent  appropriation  of  it,  and  one  beneficial 
to  the  profession  of  the  law,  and  the  public,  will  be 
acknowledged  to  have  been  made,  is  anticipated  not 
without  confidence  ;  at  the  same  time,  these  fruits  of 
the  learned,  and  noble,  author's  talents,  and  industry, 
will  be  effectually  presierved,  and  placed  in  hands  best 
qualified  to  appreciate  their  value. 

I 
Though  not  originally  intended  for  publication, 
little  on  that  account,  will  be  detracted  from  their 
authority  by  those  who  reflect  upon  the  habitual  ac- 
curacy, and  sound  learning,  of  the  compiler,  so  long  ma- 
nifested during  his  professional  practice,  and  judicial 
employments.  The  weight,  and  credit,  attributed  to 
them  by  his  contemporaries,  are  clearly  evinced  in  the 
case  of  Fonnerau  v.  Fonnerauy  as  reported  in  2  Dougl. 
506,  where  Lord  Mansfield  directed  another  argument 
to  be  made,  solely  on  the  ground  of  a  different  reason 
for  a  prior  decision  being  contained  in  the  note  of  Mr. 
Kenyon,  from  that  stated  in  the  report  of  Sir  James 
Burrow. 

The  cases  herein  contained  which  are  reported  in 
other  books,  will  not,  it  is  presumed,  on  that][account, 
be  rendered  less  interesting,  the  style  here  adopted 
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being  totally  different  from  that  in  which  they  before 
appeared,  with  respect  to  copiousness,  and  arrange- 
ment. 

For  the  trust  reposed  in  him  by  the  noble  owner  of 
the  MSS.  from  which  the  following  pages  are  printed^ 
the  editor  begs  to  express  his  grateful  acknowledgments; 
and  hopes  to  be  enabled  to  offer  that  which  he  is 
sensible  will  be  esteemed  the  best  requital,  in  having  so 
acquitted  himself,  as  to  have  obtained  the  approbation 
of  the  profession. 

J.  W.  HANMER. 
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NOTES  OF  CASES, 

ARGUED,  AND  ADJUDGED, 

I?" 

THE  COURT  QF  KING'S  BENCH, 

S^e.  4"c;  <S"c. 


Eatier  Term^  96  GeoAI.  1753. 


THE  ^NG  agt:  PONSONBY,  and  others.  ^^  informa- 

This  was  a  third  argument,  on  a  writ  of  enat  of  a  ^""  '»  ^Ije 
.  .  .  .      .  nature  of  a 

judgment  in  B.  R.  in  Ireland,  on  an  information  in  the.  quo  warran- 

nature  of  a  quo  warranto,  at  the  relation  of  the  coroner,  '"•  brought 
against  the  defendant,  Ponsonby,  and  aght  others,  for  non-actinir 
usurping  the  franchise  of  free  burgesses  of  the  borough  and  seven 

o(  Newtown.  non-resident 

burgesses  of 
a  corpora- 

The  defendants,  in  thdur  plea,  set  forth  the  letters  ^*^"»  ^® 
patent   of  king  James  I.,   incorporating  them   by  the  charter  an 
name  of  the  provost,  and  free  burgesses,  of  the  borough  estate  for 
(£  Newtown,  and  which  give  the  provost,  and  burgesses,    j  •***u'^°*" 
power  to  elect,  and  fill  up  vacancies ; '  and  then  seven  offices,  re- 
of  the  defendants  plead,  that  they  were,  accordingly,  duly  moveable 
elected,  admitted,  and  sworti-m,  fi-ee  burgesses  of  this  behaviour 
borough ;  and  tlie  other  two  plead,  that,  in  October,  1746,  by  the  pro- 
file provost,  and  burgesses,  met,  and  chose  them  likewise,  ^^^^.*  ^^; ' 

yet  they  have  not  been  admitted,  but  have  been,  and  still  first,  on  the 

ground  of 
beinc  claimants,  though  not  sworn ;  the  second, as  having  forfeited  their 
privileees  by  non-user:  and  afler  judgment  of  ouster  in  K.  B.  in 
Irelandy  in  error  thereupon,  it  is  decided,  that  an  information  on  the 
9th  of  Geo.  2,  cannot  be  maintained  for  a  claim,  but  actual  intrusion 
only ;  and  that  non-residence,  where  a  power  of  amotion  is  vested  in  a 
person  designated  by  charter,  is  not  an  avoidance  of  office  before  that 
IS  exercised,  when  immediately  an  unlawful  holding  may  commence, 
which  may  justify  any  proceedings  in  quo  toarranto  Qxx  the  part  of  the 
crown.     Sayer^OAb*  S.  C.     1  Ves.  Jun.  ].  S.  C. 

B 


2  NOTES  OF  CASES  IN  K.  B.  &c. 

1753.         ^c,  ready  to  be  so,  and  that  they  have  not  exercised  the 

"— >*^        office  but  by  virtue  of  this  election ;  and  then  traverse. 
The  King  ^ 

^  '  The  coroner  (after  craving  oyer  of  the  letters  patent, 

v_^  _^/  which  is  given  him,  and"  which  conclude  with  a  clause 
j^  ^  importing,  that  the  same  should  be  construed  most  bene- 
ficially for  the  corporation,  and  most  unfavourably  for  the 
crown)  replies,  that,  with  respect  to  the  seven,  they  did  not 
reside  within  the  borough,  and,  by  that  means^  had  for- 
feited their  election ;  and,  with  respect  to  the  other  two, 
that  they  had  not  taken  the  oatlis  of  office,  nor  ever  ap- 
plied for  that  purpose,  by  which  &c.  To  this  reply  there 
was  a  rejoinder,  to  that  a  demurrer,  and  a  joinder  in  de- 
murrer, upon  which  judgment  was  ^ven  ag£unst  all  the 
defendants,  who  all  joined  in  this  writ  of  error. 

Mr.  Henley^  for  the  plaintiffs  in  error. 

The  question  with  respect  to  the  seven  admitted  bur- 
gesses is,  briefly,  this,  whether  they  have  forfeited  their 
franchises  merely  by  non-residence  ?  A  question  so  mudi 
a  novelty  in  law,  that,  in  the  course  of  two  arguments  by 
gentlemen  of  the  most  undoubted  abilities,  not  a  single  case, 
nor  even  a  single  dictum  sapientis^  has  been  urged  in  sup- 
port of  the  information.  If  mere  non-residence  occasions 
a  forfeiture  of  offices  of  this  kind,  every  corporation  in 
the  kingdom  is  at  the  mercy  of  the  crown,  and  liable  to 
dissolution  whenever  tlie  crown  pleases ;  for  if  this  be  the 
case,  the  moment  a  burgess  leaves  liis  borough,  his  office 
is  absolutely  gone ;  let  him  return  whenever  he  pleases,  it 
signifies  nothing ;  for  an  absence  of  an  hour,  for  aught 
appears  to  the  contrary  in  their  argument,  is  as  fatal  as  an 
absence  of  a  year.  However,  if  the  law  be  so,  the  judg- 
ment must  stand;  but  then  the  law  must  be  very  plain, 
and  evident,  before  it  will  induce  your  lordship  to  enforce 
a  doctrine  attended  with  such  pernicious  consequences. 
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In  order  to  a  thorough  discussion  of  this  quesdon^  %JS$, 
it  is  proper  to  inquire  upon  what  conditions  this  charter  rr^J^"^^ 
was  ^ven  them ;  whether  those  conditions  haVe^  or  have  ^ 

not  been  oomplied  with;  and  who  it  is  the  charter  has    p 
af^pointed  judges  of  a  breach  of  thenu 


Ist,  I  shall  state  tlie  terms,  which  are  a  grant  for  lUe^ 
determinable  on  misbehaviour  accompanied  with  an  amo- 
tion ;  and  as  a  species  of  misbehaviour,  non^residence,  if  it 
be  a  fault  at  all,  must  be  considered^  And  as  to  the  hHk 
point,  who  are 'to  have  the  power  of  judging  of  this  mis^^ 
bdiaviour,  and  making  the  amotion;  it  is  negatively 
clear  that  the  crown  did  not  intend  it  to  be  determined  by 
a  judgment  in  quo  warranto^  because  the  crown  has  af- 
firmatively determined  who  is  to  make  the  amotion,  ex-> 
presslj  directing  itXohe  ad  beneplacitum  prepositi^  8cc. 
These  being  the  terms  on  which  the  charter  was  granted, 
end  this  the  method  of  determining,  and  punishing  a 
breach  of  them,  the  remaining  part  of  the  case,  as  to  these 
seven  admitted  burgesses,  may  be  divided  into  three 
questions,  all  of  great  importance,  and  highly  necessary 
to  be  settled ;  and  to  which  I  shall  confine  myself,  be* 
cause  all  the  othet  questions  which  arose  from  the  inaccn^ 
rtcy  of  the  pleadings,  have  been  already  learnedly,  judi^ 
cioudy,  and  fully  discussed  by  Mr.  Seijeant  Paoley  when 
this  matter  was  last  argued* 

The  first  question  is,  whether  the  iranchise  of  a  bur« 
gess  be  forfeited  by  mere  non-residence  by  the  common 
law,  independent  of  any  clause  in  this  charter  ? 

Sndly^  If  not,  whether  by  any  express,  <»*  implied 
proviso,  or  condition,  in  this  charter,  non-residence  is  a 
farfciture,  or  determination  of  this  franchise  P 

b2 
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Ij5^^  Sdly.  If  it  be  so,  whether  it  can  be  taken  advantage  of 

^*'ni^  by  {Mxx^eeding  in  an  infimnation  in  the'  nature  of  qua 

V  ^^9  warranto^  where  the  corporation  derives  to  itself  from  the 

''^^'  crown  an  express  power  of  amotion? 

FONSONBT. 

]^^  Q  These  questions  seem  to  me  to  comprehend  the  whole 

dispute  between  the  crpwn,  and  the  subject,  the  relators, 
and  the  defendants,  as  far  as  to  the  seven  admitted  bur* 
gesses ;  and  I  have  not  even  a  doubt  but  that  all  those  ques- 
tkms  are  with  the  plaintifis*  in  error.  The  first  question 
must  depend  on  the  nature  of  a  franchise^  whether  the  fran- 
chise of  a^  burgess  requires  a  local  residence^and  is  an  office 
of  a  public  nature,  or  a  mere  personal  privilege,  to  be  used . 
within  a  particular  district.  If  it  be  the  latter,  as  I  be- 
lieve it  is,  it  is  nothing  more  than  the  franchise  of  a 
freeman,  and  there  can  bo  no  reason  why  it  should  be 
forfeited  by  non»residence.  This  makes  it  necessary  for 
us  to  inquire  what  a  burgess  was  onginally  at  the  com- 
moil  law,  and  what  it  is  in  its  incorporated  state. 

A  burgess,  in  its  etymolo^cal  sense,  means  no  more 
than  a  tradesman  dwelling  within  a  particular  borough 
for  the  sake  of  traffick,  and  has  nothing  to  do  with  any 
office  of  trust,,  or  magistracy.  This  I  will  endeavour  to 
prove  from  better  authorities  than  my  own:  1st  Inst.  80, 
my  Lord  Coke,  in  a  reference  to  Bracton^  seems  to  agree 
with  my  definition,  where  he  explains  the  word  burgensis 
to  be  a  man  of  trade,  as  a  haberdasher,  a  draper,  or  the 
like.  This  is  so  true  that  a  burgess  anciently  paid  a  tax, 
or  toll,  for  liberty  to  trade  within  a  particular  borough : 
RUey^s  Placita  Parliamentaria,  ^9.  Dr.  Brady,  in 
his  treatise  of  cities  and  boroughs,  fol.  16,  observes, 
that  in  these  institutions,  burgesses,  or  tradesmen,  had 
patlx>ns  under  whose  patronage  they  traded,  and  pidd  for 
the  same.    (I  am  sure  it  is  within  your  lordship^s  remem- 
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Wance  that  licences  were  granted  for  the  sake  of  trading        l7<5dL 

within  a  particular  corporation,  as  in  the  -case  of  liie    -J"^"^ 

hishop  o£  Winchester^  and  the  CoitrtenajfS  m  Oakkamp^        ajri!^^ 

ten  J)   In  process  of  time  these  burgesses  were  made  iree,  PoKsoNBXi 

that  is,  were  incorpogated,  and  ismie'a  free  state,  and  the     ^'^^V^"^ 

ca{Hta]  tax  sometiass  discharged,  but  oftener  convert^        ^*  ^* 

into  a  fee  farm  rent     In  consequence  of  this  being  a  par- 

sonal  prie,  it  was,  and  is  oommon  for  the  same  person  to 

be  a  bifrgess  ofsevel-al  paitieular  borough  towns,  and 

even  ofliie'iy0«^Toa'n9,  and  whosoever  is  so,  is  of  course 

free  of  e?iqry  Dlb(ir^  accovding  to  Chirac j  in  his  Us,  et 

CoutMM  dc^  te  Mer,  190.     TNs  proves  that  burgesMM 

were  not  eitber  biftre,  or  snioe  theff  incorporation,  cona^ 

dered«B  oAwfV  of  Miogiilra^,  but  mesely  as  free  tradera, 

and  not  aa  residentiaty^fBcem  of  justice;  and  that  dis- 

tingoisheg  this  case  from  that  of  the  dty  of  Exon^  and 

Glyde,  4  Mod.  86,  and  Show.  864-5,  where  a  desertion 

of  the  borough  was  held  a  good  cause  of  disfranchisement 

in  the  case  of  an  alderman,  ^^  because  it  is  iiiddent  to  the 

'^  duty,  and  place  of  an  alderman,  to  be  residient  where 

^^  he  is  chosen,  his  very  name  imports  it,  and  jremoval 

ft^  makes  him  incapable  of  doing  his  duty  whcoie  he  ought, 

**  and  it  is  not  a  place  of  profit,  %ut  of  freedom,  and  go* 

*^  vemment  of  the  city,^  as  it  is  expressed  in  4  Mod.,  or, 

as  Shower  has  it,  ^^  an  alderman  is  not  a  place  of  profit, 

'^  but  of  freedom,  precedence,  and  authority,  within  the 

"  city,  which  is  all  to  be  done  there." 

Sbdly.  If  by  the  cbmmon  law  no  residence  is  imposed 
in  case  of  a  burgess,  nor  any  forfeiture  for  non*residence; 
has  the  crown,  as  I  admit  it  might,  imposed  any  such  re* 
stiictioQ  by  its  charter  in  the  present  case  ?  It  was  ad- 
mitted at  the  last  argument,  nor  can  it  indeed  be  contro? 
vmed,  that  the  crown  has  not  expressly  required,  nay 
jurtfaer,  that  the  crown  has  not  annexed  any  duty  to  tU^ 
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If 53.        fwioh^  vbioh  requires  residence.     The  argument  stood 
^*^        thus ;  the  motive  of  the  crown  in  granting  this  charter 
♦        '"S     ^pg3  j]jQ  peopling  the  north  of  Ireland;   the  north  of 
p.   ^  '  Ireland  oannot  be  pecked  but  by  the  residence  of  these 

\^p«^^^'  burgesses;  and  therefore,  unless  they  reade,  they  do 
E.  B.  notiX)m{4y  ¥rith  the  ends  (^  their  institution.  But  this 
I  dispute :  I  deny  the  minor.  The  crown  surely  wou)4 
never  intend  topec^e  a  town  with  these  twelve  burgess^ 
but  by  making  jit  a  free  borough ;  where  these  indeed 
were  to  be  the  leading  men,  but  others  woe  to  be  the 
lldiabitants  to  pe^le  it,  and  trade  in  it;  by  granting^ 
them  the  valuable  privilege  of  being  represented  in  par^ 
liament ;  by  fixing  courts  there  to  administer  justice  to 
them  at  their  doors:  and  finally  by  giving  them  the 
franchise  of  a  market,  for  their  convadienoe  in  disposing 
o^  and  being  sup^died  with,  all  necessary  commodiUes« 
These  were  the  means  by  which  the  crown  intafided,  and 
indeed  they  were  the  proper  means  to  people  a  country* 
But  were  that  otherwise,  this  method  wluch  the  gentlemen 
aim  at,  of  collectoig  forfidture  of  frediolds  by  implication 
end  intendment,  is  a  doctrine  entirely  new  to  me.  Ilie 
crown  in  this  case  is  so  far  from  desiring  any  such  thing, 
that  it  expressly  wills  the  charter  to  be  construed  most 
ikvourably  for  the  subject,  and  it  is  contrary  to  the  very 
principles  of  law,  to  collect  by  intendment  a  forfeituie 
to  the  crown,  to  turn  the  subject  from  his  firanchise. 

I  shall  therefore  submit  it,  that  this  is  a  franchise  not 
ftkf^table,  either  at  the  common  law,  or  by  this  particular 
tharter,  for  non-residence. 

8dly.  But  in  the  next  place,  suppoidng  this  too  were 
otherwise,  and  that  non*reddence  was  a  good  cause  of 
forfeiture,  yet  it  is  not  to  be  taken  advantage  of  by  way 
of  information  in  quo  warranto  i  foot  this  court  camM>t 
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take  to  itfldf  II  jwbdictiaii  ptr  $(Mliwii^MDd  the  act  of  17^3^ 
avfltifla  ia  granted  to  the  corporatioii.  By  diis  d^arter  ^  "^"^ 
lliasHt  ylaJTij  and  grots  behaviour  k  not  aa  immediaie  ^  ' 
aMdaaae^  Iml  <Ml]r  a  cause  of  amotion;  for  a  burgessi,  ^^  ' 
^tbcapms^MMlsaf  thegnuity  is  to  eontmue  so  ^  w!^!!^ 
^r  ijsiwc  am09Miur»  MisbdbaYiour  may  h^.  j^  g 
if  that  inas  an  immediate  avoidance,  what  in6- 
cQafiuum  awadkl  ensue  in  corporations,  where  the  pcQK 
oasdii^  of  yiesrs  might  be  aumHed  by  a  discovery  that  oiyi 
of  its  jBcmbevsJiad  formerly  misbehaved  himself,  and  hyt 
dHtmeaDsfovfoited  his  office:  nay,  the  very  being  of  ei^ery 
enrponukm  in  the  kingdom  would  in  that  case  soon  be  dis« 
solved;  since  every  new  elecUon,  in  short  every  transactigHf 
in  which  any  ofits  members,  after  they  had  ceased  to  be  so 
by  these  secret  forfeitures,  had  any  share,  would  be  totaUy 
invalid,  and  of  no  effect  To  prevent  this  confusion,  tha 
erown  has  made  it  a  cause  of  amotion  only,  and  not  a  for* 
feiture.  In  the  case  c£  the  King  and  Slade^  Ist  Geom  J^ 
Stadtj  bong  an  alderman  of  TrurOy  re&ded  at  Plymouth ; 
the  eorparaUon  assigned  three  causes  of  avcndance  by  tlieis 
diarter,  death,.  non*residence,  and  amotion  for  misbehat 
vionr;  and  the  question  before  the  court  was,  on  a  mo* 
don  for  an  information,  whether  noa-readence  was  a  suf^ 
ficient  cause  of  forfdture  without  amotion.  The  Chirf 
Justice  held.it  was  so  in  that  case,  on.  account  of  the 
partieularity  of  their  charter,  which  had  expressly  men» 
tioned  it  as  one  of  the  three  cau^ses  of  vacajicy :  but 
Eyre^  and  Powts^  held  the  contrary,  for  that,  notwith* 
Handing  it  was  expressly  mentioned  as  a  cause  of  vacaqcy^ 
yet  as  die  licence  to  elect  a  new  member  was  only  on  .tbt 
fonser'B  dying,  <w  being  amoved,  they  had  no  doubt  but 
that  there  must  be  an  amotion  by  the  corporation  to  pre* 
aide  the^forfeiture,  810.,  and  the  information  was  denied. 
Bjfte  said,  that  the  words  of  a  charter  might  be  so  strong 
aa4o aaakenusbduiviour  an  immiidiatf  cesser  of.o^&ee 
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1753.  without^unotiony  but  that  he  had  never  seen  one  that  was 
^^"^  so.  But  I  submit  it,  that  it  is  impossible  for  a  raidbeha- 
^  viour  to  be  an  actual  avoidance,  without  amotion,  in  thb 
'  ^^  case.  Were  it  otherwise,  amotion  would  be  unoeoessary : 
yet  in  returns  to  mandamuses  to  restore.  Sec.  let  tl|e 
]^,  Q,  misbdiaviour  be  never  so  gross,  if  the  amotion  be  irre- 
gular, the  court  will  always  award  a  peremptory  man* 
damns.  Thus  in  Sd  Saik.  231,  Rex  v.  Taylor,  the 
\  setum  was  that  they  had  power  to  amove  for  misbehar 
TOur,  that  J.  was  a  common  drunkard,  and  therefore 
they  amoved  him.  The  court  held  the  cause  returned 
guffident,  but  because  the  proceedings  in  the  amotxm 
were  irregular,  they  award  a  writ  of  restituteon.  .  I  dte 
this  case  only  for  illustration,  for  I  take  it  to  be  known 
law  that, .  in  all  these  cases,  misbehaviour  is  a  cause 
fot  amotion,  and  amotion,  of  vacancy,  and>  no  vacancy 
can  happen  without  amotion.  This  is  agreeable  to  the 
qpfauon  of  my  Lord  Holt,  in  the  case  of  Vaughan 
v»  Lewis^  Carih.  229)  which  was  an  action  against  the 
defendant  for  a  false  return  to  a  mandamus  directed  .to 
him  &c.,  to  whom  it  belonged  to  swearrin  the  plaintiff 
bailiff  of  the  borough  of  New  Radnor j  to  which  he  had 
returned  that  the  plaintiff  was  neva:  elected :  the  plaintiff 
proved  his  election ;  but  there  was  the  following  clause  in 
the  charter,  viz.  that  any  officer  infuturo  to  be  chosen, 
Itoit  diutius  remanebit  in  officio  Kc.  quam  infra  burgum 
predict^  vel  libertat.,  et  franchesias  inde,  cum  tot  a  fa» 
milid  inhabitabit  Xc. ;  and  it  appearipg  that  the  plain- 
tiff, when  he  was  chosen  one  of  the  common  council-men, 
(out  of  which  the  bailiff  must  be  elected)  was  a  foreigner, 
it  was  pretended  that  his  office  of  common  council-man 
was  void  by  this  clause,  and  so  not  qualified  to  be  elected 
bailiff.  But  my  Lord  Holt,  to  whom  this  matter  was 
•  referred)  declared  his  opinion  for  the  plaintiff,  thf^t  this 
«iaiue  was  .^^  declaratory  of  the  oomiopn  l^w ;  apd  that  iliQ 
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<'  not  inhabiting  infra  the  borough,  was  a  good  cause  to       175%. 
**  remore  a  member ;  but  that  it  did  not  ipso  facto  de-    rp/"^ 
*^  termine  the  office  without  an  actual  amoval  C^  though         ^^ 
theve  the  residence  of  a  common  council-man  is  undoubt- 
edly necessary ;  much  less  then  in  the  case  of  a  burgess, 
whose  presence  is  of  little,  <»*  no  use.     And  I  beg  leave        K^  B. 
to  observe  that  Holt  was  of  this  ojHnion,  though  it  does 
not  iqppear  that  in  that  ease,  from  the  report  of  it,  any 
expresspower  of  amoving  was  ^ven  to  the  corporation  by 
thcircharter:  butthatpower  the  corporation  always  have 
of  course;  the  law  gives  it  them.     I  hope  by  this  time  I 
luKve  Miadeit  appear  to  the  satis&ctioQ  of  the  court,  that 
an  amotion  is  necessary  to  oust  those  of  my  dientswho 
weieoDoe  admitted  into  their  offices:  if  so^  as  the  court 
has  BO  authority  to  grant  infcnrmations  of  diis  nature,  bttt 
agamat  persons  who  usurp,  intrude,  or  wnmgfuUy  hold; 
these  seven  can  never  be  said  to  usurp,  intrude,  or  hold 
wiDDgfully,  by  continuing  in  those  offices  to  which  they 
were  formerly  duly  admitted,  and  fiom  which  they  have 
nevra*  since  been  amov^. 

As  to  the  other  two,  who,  though  duly  elected,  were 
nevor  adboiitted  burgesses  of  this  borough,  with  still  less 
propriety  can  they  be  charged  as  intruding  into,  usutp- 
mg,  or  wrongfully  holding,  offices  which  it  does  not 
appear  they  ever  exercised  in  any  single  instance.  This 
court  never  grants  leave  to  file  informations  of  this  sort, 
but  upon  affidavit  that  the  person  against  whom  the  in- 
fionnation.is  prayed  has  actually  exerdsed  the  office ;  and 
the  statute  requires  it.  To  claim  an  office  is  not  sufficient 
to  warrant  a  quo  warranto  information.  I  moved  in  thid 
^Qurt  myself  for  an  information  in  the  nature  of  a  quo 
marrantOj  against  a  gentleman  who  claimed  the  office  of, 
and  called  himself,  to^vn  clerk  of  a  borough  in  Cornwall s 
but  th^  court .  refused  it,  because  our  affidavits  did  not 
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1753.  inake  it  appear  that  he  erer  exercised  the  offioe.  Informa* 
^-v^  tions  against  persona  f  tii  clamant  habere  were  never 
"^  granted,  though  writs  oiquo  warranto  ixAeedi  have  beep ; 
_^ '  and  this  is  the  distinction ;  writs  of  quo  warranto  were 
seldombrought  for  an  office  but  against  persons  who  claim* 
K.  9;  *^  privileges  consisting  in  casual  enjoyment,  and  which,  if 
they  did  not  exist  in  the  claimant,  existed  in  the  crown, 
which  was  deprived  of  its  rights  by  a  claim  oi  that  sort, 
nod  adium  generally  was  the  only  thing  capaUe  of  being 
jwved.  But  by  a  cbttm  of  an  dfice,  nobody  is  injured ; 
liy.  an  exercise  df  it  they  nay :  that,  and  that,  only,  is  an 
WUrpation.  I  dare  say  thare  never  was  an  infonnatioii 
ifk  the  name  of  the  Attorney  General  for  anxdEkse  oaa 
9ieve  claim,  for  if  there  had^  the  gentlemen,  I  doubt  nolf 
wwold  have  foand  it  Bendes,  as  this  infoimatioa  waa 
fbiuaded  on  a  particular  act  of  parliament,  (the  Iri$k  act» 
Oanresponding  with  ours  of  9th  Ann^  c.  SO)  the  directiflns 
ef  that  act  must  be  pursued ;  and  on  that  act  the  court 
WWot  forejuc]^  the  defendants'  claim,  or  any  thing  of 
that  sort,  but  a  judgment  of  ouster  only  can  be  given  : 
and  accordingly  judgment  of  ouster  has  been  given :  but 
fiudy  in  England^  however  it  might  be  in  Irehndj  it 
wiU  be  thought  absurd  to  give  a  judgment  of  ouster  to 
dupoflsess  a  ma»  ef  m  office  whiich  he  never  possessed* 

There  was  a  veiy  ectraonUnary  olgection  on  the  other 
side ;  If  we  can^t  turn  them  out  this  way,  said  they,  pray 
tell  us  how  we  can.  If  the  Iruhmen  want  that  infomuu- 
tioo^  I  suppose  thor  counsel  can  give  it  them ;  bx  my 
part  I  beg  to  be  excused. 
«i 

Upon  these  conriderations,  we  doubt  not  but  that  the 
seven  admitted  burgesses  will  be  thought  either  to  have 
done  nothing  by  which  their  offices  are  forfeitable,  or  at 
worstthat  no  advantage  can  be  taken  of  it  this  way:  and 
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gainst  the  other  two,  the  judgment  can^t  poMUy  be  aup-        j  753. 

ported.     We  hope  therefore  the  court  will  be  of  opi*        >— yw 

men  that  this  judgment  ought  to  be  rerersed.  *** 

agt. 

Sir  Bdchard  Lloyd  for  the  defendants  in  error.  Ponsoott. 

Notwithstanding  the  very  ingenious  arguments  pro» 
duoed  by  the  gentlemen  on  the  other  side,  I  hope  yet  to 
adranoe  sufficient  reasons  to  induce  the  court  to  affirm 
thb  judgment  against  seven  of  the  now  plaindfis  at  least, 
if  not  against  the  other  two ;  and  I  think  it  is  not  unpve< 
oedented  to  affirm  a  judgment  as  to  some  of  the  parties, 
and  reverse  it  as  to  others :  however,  I  am  very  fiir  fixxn 
living  up  the  point  as  to  those  two.  On  our  last  aigii» 
Wffii  the  court  doubted  as  to  some  points,  to  which  I 
shall  now  endeavour  to  confine  myself.  The  search  fov 
andait  precedents  en  both  sides  has  proved  fruitless  r 
consequently  cases  not  settled  must  be  determined  on  the 
pnndples  on  which  other  determinations  arc  founded.  It 
has  never  yet  been  determined  whether  a  claim  on  record 
be  iM,t  of  such  a  natuie  ««i  to  warrant  a  judgment  of 
ouster.  Whether  this  court  on  a  misbehaviour  can  pri- 
maiily  interpose  by  way  of  information,  or  whether  the 
party  is  removable  by  the  body  corporate  only,  is  likewise 
jet  undetemiined.  I  shall  first  consider  the  case  of  the 
Sevan  acting  burgesses,  who  ware  elected,  and  admitted, 
and  have  never  once  been  ih  the  boixnigh. 

That  absence,  ot  departure  from  a  borough,  is  a  good 
cause  of  forf^ture,  or  of  removal  from  some  kind  of  offices 
in  a  borough,  I  always  thought  a  point  settled ;  but  the 
learned  seijeant,  who  spoke  at  the  last  argument,  says  it  is 
not  law :  that  residence  in  the  borough  is  not  requisite, 
liut  only  a  reodence  on  their  offices-;  so  that  if  an  alder- 
am  lives  an  hundred  miles  off,  yet  if  he  conies  over,  I 
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1753.       vuppose,  at  dectionfl,  that  is  suffident    However,  I  must 

"""^       beg  leave  to  inoBt  that  the  departiiig  from  the  borough  is 

King    jgpm^g  fj^m  ^  office,  aiid  one  and  the  same  thuig. 

^*  I  will  venture  to  lay  down  this  proposition,  that  wherever 
ji  "ii"'  v^dence  in  a  borough  is  expressly,  or  impliedly,  annexed 
1^  g  to  an  office,  non-recddence  is  a  forfeiture  of  that  office ; 
which  is  indeed  almost  ah  axiom.  I  give  you  &c  pro- 
vided you  reside,  or  as  long  as-  you  reside,  or  the  like, 
must  necessarily  require  liesidence  to  a  cpntinuanoe  of 
the  grant :  but,  say  they,  offices  v  of  trust,  and  govern- 
ment, can  alone  be  forfeited  by  non-residence ;  a  free- 
man^s  absence  from  the  borougfa  was  never  thought  a 
fiorftiture  of  his  frandiise*  Very  true ;  and  the  reason 
why  it  is  not  a  forfeiture  is,  that  residence  is  neither  ex- 
pressly, nor  impliedly,  annexed  to  his  freedom.  But 
suppose,  in  the  case  of  a  dean  and  chapter,  it  was  required 
Ibat  the  dean  should  go  every  day  at  four  oVlock  to  the 
choir,  to  read  prayers,  or  for  any  other  proper  purpose, 
would  any  body  say  that  non-residence,  or  a  residence 
100  miles  off,  would  not  be  a  forfmture  ?  and  yet  this  is 
not  an  office  of  trust,  or  government 

Wherever  the  end  for  which  a  corporation,  or  any 
Other  particular  office,  was  instituted,  is  not  complied 
with,  the  office  ceases.  This  is  agreeable  to  the  doctrine 
laid  down  in  Baggs^s  case ;  wherever  a  trust  reposed 
in  a  man  b  broken,  that  is  sufficient  to  disfranchise 
him,  or  destroy  the  office  which  he  holds  on  that  trust. 
I  care  not  whether  the  office  in  the  present  case  be  for 
government,  trust,  or  trade ;  in  either  case  non-residence 
is  a  sufficient  cause  of  avoidance ;  how  is  another  case  to 
be  met  ?  Let  us  see  the  terms  of  the  charter,  for  if  the 
•  terms  have  not  been  complied  with,  Mr.  HenUy  admits, 
thqr  are  punishable  some  way.  Can  it  be  seriously  said 
flint  it  is  oonostent  with  the  deagn  of  the  charter  that  the 
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office  of  a  free  burgess  should  he  enjofiA  h^  way  but^  1^53; 
those  wUd  inhabit,  and  refflde  in  the  town?*  It  '^eannot,*  ""T^ 
But  then,  supposing  tUs  a  good  cause  of  avoidsiiofe,  say  >^^S 

die  gentlemen,  advantage  cannot  be  taken  of.  it  l^   ^  ^^L 

infonnation   in    the   crown   office;   the  crown   cantuyt     _ 

immediately  interpose,  but   the  party   must    be    fix«t-       j^,  3; 
amoved  by  the  body^  and  therefore  we  are  mistaken  in> 
our  proceedings.     In  all  royal  foundations  the  king  is  die 
visitor^  unless  he  del^ates  that  authority  to  somebody- 
else  ;  and  this  principle  wiU  not  be  denied  me,  that  the* 
king  hasscHne  way  or  other  a  right  to  see  that  his  offieeni 
do  their  duty :  ha  may  delegate  part  of  that  power,  and; 
preserve  the  rest:  indiateveris  not  given  away,  lemainaiii; 
him.     Supposing  then  he  had  not  given  this  cbrporatiiril^ 
the  power  of  anioving,  it  would  have  remained  in  himself; 
fi>r  no  mail  can  be  removed  from  his  office  by  summons- 
in  a  summary  way,  (unless  where  such  a  method  is  paiwi 
ficularly  prescribed)  but  cmly  by  a  verdict  of  his  countiy, 
on  a  l^iEd  trial,  where  he  has  a  proper  opportunity  of 
makiDg  his  defence.     Amotion  for  misbehaviour,  says' 
Mr*  Henley,  is  given  the  body  in  this  cajse:  amotion  for- 
nusbehaviour  in  office,  it  is  true,  is  given  them,  but  non-^. 
residence  falls  not  within  that  power ;  for  thou^  a  misbe- 
haviour,  it  is  not  a  misbehaviour  in  officio;  ''tis  a  total- 
desertion  of  the  borough :  and  though  the  body  may  turn 
him  out  for  dcnng  any  thing  amiss  in  his  office,  yet  it  by. 
no  means  fdlows  that  they  have  a  power  of  amoving  him 
in  this  case.     That  power  then,  not  being  delegated,  re-i 
nudns  in  the  king.    Therefore  as  the  corporation  can*t 
take  oogmzance  of  this  ofience  by  simunons,  nor  can  it  be. 
done  by  conviction,  for  it  is  no  offence  at  common  law^i 
other  the  party  is  wholly  unpunishable,  or  the  method' 
weliave  taken b  the  right  one.     This  argument  I  found. 
on  a  guppositioii;that  readence  is  the  condition  of  the  oon«: 
Unuance  of  this  office ;  and  most  certainly  it  is  so,  .  Had; 
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1^51^       it  bteB  «stabliihid  by  their  charter  that  an  officer,  in  the 

wyw  corporoticli  of  JBaM,  for  instance,  should  hold  lus  office 
King     QQ  longer  than  whilst  he  continued  to  attend  die  wells 

^'  every  morning;  woiild  not  his  attendance  be  requisite 
>^^    -^ .  *   to  the  continuance  of  his  office  ?    or  would  not  non- 

1^^  3^  atlendahce  alone  be  a  determination  of  it  ?  Had  this 
charter  dedared  in  express  terms,  as  it  might  have  done, 
that  if  a  firee  burgess  should  leave  the  town,  he  should 
loie  his  office ;  and  if  he  misbehaved  in  his  office,  the 
corporation  should  have  power  of  removing  him ;  these 
are  two  distinct  things,  and  in  that  case  would  any  body 
say,,  but  that  an  information  in  the  nature  of  a  quo  war^ 
nmUo  would  be  the  only  way  to  remove  him,  in  the  first 
place ;  and  amotion  by  the  body,  in  the  second  ?  But  if 
the  corporation  had  had  a  power  of  amoving  in  this  case, 
"-dieore  seems  to  me  to  be  no  inconsistency  in  supposing  a 
ocmcuirent  jurisdiction  in  the  crown;  that  the  kii^  may 
punish  offenders  himself,  and  yet  give  others  a  power  of 
doing  so  too,  provided  the  offender  does  not  suffisr  twice« 
The  king  gave  Oxfbrdj  Cambridgfy  &c.  a  power  of 
printing:  might  he  not  have  ^ven  it  to  fifty  other 
places  ?  If  the  corporation  have  a  power  of  amotion,  $» 
the  gendemen  contend  &ey  have,  yet  if  they  refuse,  or 
negkct  to  exert  it,  is  the  misbehaviour,  in  such  a  cas^  to 
go  unpunished  ?  If  so^  the  whole  body  of  the  corpora^ 
tion,  agreeing  together,  might  leave  the  borough,  and  at 
nobody  would  remain  to  amove  them,  still  retain  their 
offices.  It  has  been  said  indeed  that  a  mandatory  writ 
might  issue  to  compel  the  corporation  to  amove  delin*' 
qoents,  in  case  they  neglected  it :  but  the  gentlemen  da 
not  consider  that  this  power  of  amotion  is,  as  they  them* 
sdres  state  it,  discretionary,  aod  ad  beneplacitum  prepo^ 
sUif  8cc.  How  then -can  a  mandamus  issue  to  compel  a 
man  to  do  what  is  m  his  own  discretion  either  to  do^  «r 
Iwve  undone? 
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The  next  objection  is,  tbat  thoi^  a  quo  wurrafito  ifi«  1^55^ 
fisnnatioii  be  maintainaUe  aeainst  some  of  the  partiei  ^"*^r«^ 
igainst  whom  we  have  brought  the  present,  yet  we  have  ^ 

taken  more  into  it  than  we  ouirht,  and  therefore  the  jucbr-  ^^^ 
3«urt  be  reversed.  Itl  true,  the  two  nonJc^  ^^^^' 
hurgesees,  though  elected,  were  never  admitted ;  yet  tiiej  ^  ^ 
daim  by  virtue  of  this  election.  It  is  objected,  a  jvdg^ 
ment  ofouster  cannot  be  agmnst  them ;  and  the  gender- 
men  have  made  themselves  merry  with  the  absurdity  df 
turning  people  out  of  an  office  which  they  were  never  ul, 
and  insist  that  their  claim  is  no  usiurpation.  We  don*t 
pretend  they  ever  acted ;  the  act  of  9th  Anne^  c.  20^  on 
irfiich  these  informatioins  are  founded,  does  indeed  de- 
•oribe  the  persons,  against  whom  the  court  Uiay  give  leate 
to  file  m  information  of  this  sort,  as  persons  usurpiqg^ 
intrudkig  into^  or  wilfully  holding,  and  executing;  which 
may  ae^m  to  imply  a  necessity  of  showing  that  the  perscm, 
against  wbcnn  the  informaticHi  is  intended  to  be  brougfajt, 
his  done  some  act  of  oSice.  But  wherever  a  person  1^ 
pean  to  have  taken  the  oaths  of  oiBce,  your  Icnrdship 
makea  no  scru{des  of  granting  an  information ;  ,and  yet 
being  sworn  is  no  act  of  office :  it  is  in  short  no  more  than 
the  elected^  consulting  to  his  election.  In  the  present 
caae^  they  ask  the  dection,  and  assent  to  it  on  record, 
aad  avow  an  intention  of  exercising  the  office — whenever 
they  please.  If  this  be  not  an  usurpation,  I  don^'t  know 
what  is.  But  supposing  the  judgment  of  the  court  of 
King^s  Beneh  in  Ireland  to  be  wrong  with  respect  to 
these  two,  there  must  be  some  judgment  against  them, 
for  they  have  dearly  no  right  to  the  office,  and  an  eat  sine 
die  therefore  won\  da  Were  our  information  wrong  on 
account  of  our  inchiding  in  it  both  the  acting,  and  non* 
actii^  burgesses^  yet  ought  it  not  to  be  reversed  by  writ 
of  error.  The  Irish  act  of  19  G.  II.  (which  is  copied 
from 'tars  of  9  Anne,  c.  SO.)  says,  '^  If  it  shall  appear  to 
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1^59.  ^  the  coiirt  that  the  several  rights  of  divers  persons  liiay 

"■"^^  ^*  be  pn^rly  determined  on  one  information,  the  oourti 

^  ^<  may  ^ve  leave  to  exhibit  such  one  informatiohy  in  oitder 

T%  "  to  try  their  respective  riffhts."    The  court  therefore  isr 

FOVSOMBY.  .  .  . 

■^j^  -fc  "  to  consider  the  propriety  of  trjring  several  rights  on  one 
K.  B.  information,  and  if  we  are  wrong  ill  joining  them,-  it  i&r  anr 
error  of  the  court,  and  ncit  of  the  parties :  if  so;  instead 
of  a  writ  of  error,  applicaUon  should  have  been  made  to 
the  court  there  for  redress.  But  where  is  the  imjxopriety 
of  joining  persons  between  whoift  the  sole  di£Perence  is^ 
beidg  sworn,  or  not  sworn  t 


There  was  dne  thing  inde^  insisted  6n,  which, 
if  true,  would  destroy  iill  I  htfve  ftaid,  and  that  is, 
that  the  Irish  act,  of  21  G.  II.,  totally  dispenses 
with  the  residence  of  Irish  burgesses.  The  preamble 
of  this  act  recites,  that  whereas  for  want  of  proper 
protestant  inhabitants  in  thdr  bcnroughs,  they  were 
oUiged  to  dect  pec^le  that  did  not  reside  thermn,  and  it 
had  been  donbted  whether  or  no  such  elections  were 
legal,  to  remove  that  doubt  it  was  provided,  ^^  that  the 
^*  non-'residence  of  the  person  elected,  at  the  time  of  his 
^*  election,  should  be  no  bar  td  his  electidn.^  So  that 
thtft  act  relates  only  to  the  absence  at  the  time  of  election, 
ami  has  nothing  to  do  with  the  present  case ;  for  the  va-' 
Hdity  of  the  election  here  is  not  the  question. 

» 

However,  should  your  lorddiip  think  the  judgment 
wrong  with  respect  to  the  two  non-acting  burgesses,  I  sub- 
mit it,  the  whole  judgment  needs  not  be  reversed  on  that 
account,  but  may  be  reversed  as  to  two,  and  affirmed  as  to 
the  rest;  for  which  I  rely  upon  the  case  of  Agar  V.  Cir- 
vendish^  Moore,  564, 565,  which  was  this ;  Agar  informed 
against  Cavefutish  in  the  Exchequer,  for  himself  and  the 
quecn^  on  a  penal  statute,  8  Ed.  IV.,  and  had  judgment ; 
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on  which  Cavendish  brou^t  error  in  the  Exchequer  1753. 
diamber,  and  the  error  assigned  was,  that  this  was  a  new  rp.  ^*^. 
ofience,  first  prohibited  bjr  that  statute,  that  the  statute  ^ 

fimit8  the  party  to  sue  in  B.  R,  and  other  courts,  but  says   p 
fiothifig  of  the  court  of  Exchequer,  and,  therefore,  the    ^^g-^-m.- ' 
action  ought  not  to  have  been  brought  there;  accordingly,        K.  B* 
the  judgment,  with  respect  to  the  informer,  was  reversed, 
but  affirmed  as  to  the  queen.     On  the  authority  of  this 
case,  I  hope  the  judgment  will  be  aiBrmed  as*  to  seven  of 
the  original  defendants,  if  your  lordship  should  tfiink  it 
ought  tet  to  be  so  against  the  nine. 

;    Mr.  Henley,  lA  reply. 

It  now  seems  admitted,  that  tties^  offices  £Cr6  not  of  tha^ 
sort  to  which  residence  is  requisite  at  common  law.  It  is 
now  admitted  toO)  that  ikm^-residence,  in  the  present  case, ' 
18  not  a  miibdiaviour  in  office,  nor  an  offence  for  which 
the  corporfttion  ooildd  ifnterpote  by  way  of  amotion.  Thift 
brings  the  case  within  a  tnuch  narrower  compass ;  and  iht 
consequence  of  these  concessions  is,  that  they  are  still  in- 
titled  to  their  offices,  iand  will  continue  so  during  their  na^ 
tural  lives ;  for  as  their  interest  in  the  office  was  by  the 
dharter  an  estate  for  life,  determinable  only  by  ambtion 
by  die  ocnporatiiDif,  if  the  corporation  cannot  amove,  the 
estate  is  absolnte.  It  is  now  admitted  likewise,  that  by 
this  diarter,  no  express  condition  is  annexed  to  the  office, 
by  which  it  can  be  determined  without  amotion:  but  to 
shew  it  was  nevertheless'determinable,  thrii^  argument  was 
tUs.  If  the  crown  makes  a  grant,  and  in  that  grant  the 
motives,  which  induced  the  crown  to  make  it,  appear 
ether  expressly,  or  tacitly  implied,  or  by  collectioi^ 
wherever  those  motives  are  not  complied  with,  the  grant 
ceases.  But  I  beg  leave  to  insist,  that  though  the  croihk 
tacitly,  impliedly,  or  even  totidem  verbis^  expressly  de^ 

c 
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1753^  dares  the  motives  of  ifs  grants,  unless  those  motives  anT 

^--^  turned  into  a  condition,  a  non-compliance  with  them  will 

e     mg  ^^^  Y^  ^  cesser  of  the  grant     Suppose  for  instance,  the 

^     "*  crownfirrantedafTeeholdof4!05.  a  year  to  a  tinner  in  Corii- 

PONSONBT*  .... 

^^^_  ^  *  wallf  and  his  heirs,  and  was  to  recite  an  inclination  to  attack 
K.  B.  ^^  person,  and  family  of  the  grantee  to  the  interests  of 
the  crown,  as  the  motive  of  the  grant :  if  the  grantee,  oar 
his  heirs,  afterwards  entered  into  a  sedition,  would  any 
body,  in  that  case,  pretend  the  grant  was  determined? 
And  yet  the  motive  of  the  grant  would  not  be  complied 
with ;  but  as  that  motive  was  not  annexed  to  the  grant  as 
a  condition,  the  grant  would  not  be  determined  by  a  hoa^ 
compliance  with  the  motive.  Suppose,  in  the  case  Sir 
Richard  put  of  a  dean  and  chapter,  that  the  dean  did 
omit  certain  particular  duties  of  his  office,  would  that  be 
a  forfeiture  of  his  freehold,  unless  the  performance  of 
those  duties  was  the  condition  by  which  he  held  it  ?  The 
same  answer  may  be  given  to  Sir  RichariTs  other  case,  of 
the  corporation  of  Bath.  If  this  argument  be  just  th^^ 
nothing  is  more  certain  than  that  whatever  is  granted  by 
the  crown,  if  accepted  at  all,  must  be  accepted  on  thp^ 
terms,  and  conditions,  on  which  it  was  granted.  Let  U9 
try  the  present  case  by  this  rule.  The  grant  is  expressly 
to  continue  durante  viti,  or  donee  amovebitur;  yet^  8ay» 
Sir  Richardj  this  office  shall  not  be  determinable*  by 
death^  or  amotion  only,  but  by  male-gesture  as  well.  By 
male-gesture  t  yes ;  but  not  by  male-gesture  in  office,  for 
that  is  only  a  cause  of  amotion,  but  by  male-gesture  ip  de- 
serting the  borough.  If  it  be  not  a  male-gesture  in  office, 
or  such  a  misbehaviour  for  which  the  corporation  can 
amov^  how  can  it  be  a  determination  of  an  office  which 
is,  by  the  express  terms  of  the  grant,  determinable  by 
death,  or  amotion  only  ?  But  how  is  it  made  out  to  be 
any  misbehaviour  at  all  ?  They  reply,  qtioad  intentionem 
regi$i  in  not  answering  the  ends  of  the  king  in  pladng 
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them  there:  but  if  it  be  not  a  misbehaviour  in  office,  it  i&  1753. 

plain  from  what  has  been  said,  it  can  neither  be  a  for-  rp,*"**^ 

feiture  of  the  office,  nor  a  cause  of  forfeiture.     Their  di-  ^ 

stinction.  between  misbehaviour  in  or  out  of  office,  was  t^         *     , 

...  PoNSONB"X4 

mvented  merely  to  get  rid  of  an  objection  which  cannot     i^^^^y 
be  answered,  namely,  that  though  it  should  be  a  mis-       K.  B* 
bdiaviour,  an  amotion  by  the  corporation  was  the  first 
step  necessary. 

Corporations^  says  Sir  Richard^  have  not  a  power  of 
amotkm,  but  in  cases  where  it  is  expressly  ^ven  them; 
and  his  reason  was^  that  were  it  otherwise,  it  would  be  in 
their  powear  to  deprive  a  roan  of  his  office,  without  giving 
him  a  proper  opportunity  of  making  the  defence,  or  at 
Ie»t  to  detennine  the  matter  in  a  summary  way;  whereas 
the  law,  says  he;  requires  that  whatever  is  aUedged 
against  a  man,  to  turn  him  from  his  office,  must  be  tried 
by  a  jury,  and  have  the  sanction  of  a  verdict :  but  in  a 
cue  of  this  kiAd,  I  should  be  glad  to  know  what  w6uld 
be  tried?  what  are  the  jury  to  determine?  That  thd 
parties  were  usurpers  the  moment  they  quitted  the  bo-i 
rcNigh,  or  at  what  particular  time  did  they  become  so  ? 
The  concurrent  jurisdiction,  Sir  Richard  talked  of,  be^ 
tveen  the  king  and  the  borough,  is  very  extraordinary^ 
and  altc^etber  groundless :  it  is  contradicted  by  the  esta« 
hliahed  practice  of  this  court;  for  if  the  crown  had  such  a 
jurisdiction,  would  it  not  be  e&ertied  by  this  court  in  re- 
fusing *a  peremptory  mandamus^  where  there  appeared 
suffieient  grounds  for  an  amotion,  but  the  parties  happen 
to  have  been  irregular  in  their  proceedings  on  it  ?  That 
a  peiemptory  mandamus^  or  writ  of  restitution,  is  awarded 
ia  those  cases,  is  alone  a  suffldent  proof  that  this  court 
has  no  such  juxisdictioiL 

As  to  die  two  un-admitted  bmrgesses,  Sir  Richard  saya 
righdy,  that  where  it  is  shown  that  a  person  has  taken  the 

c  2 
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1753.        oaths  of  office,  it  is  as  much  proof  as  thid  coiM  requires^ 
-«^*^        of  his  holding  and  executing  that  office  within  the  mean** 
.  ing  of  the  statute ;  and  this  act  of  swearing,  he  represents 

PoNsoNBY  ^  *  ^^  insignificant  thing ;  but  taking  the  oaths  of  office 
\^my^  I  have  always  understood  to  be  as  much  a  taking  pos-^ 
^*  ^*  session  of  that  office,  as  stepping  over  my  threshold  is  an 
entry  into  my  house :  as  much  a  taking  possesion  of  this 
incorporeal  freehold,  (undoubtedly  a  much  more  solemn 
way  of  doing  it)  as  receiving  seisin  is  of  a  corporeal 
freehold :  and  what  can  be  a  stronger  proof  c£  a  mui'^s 
taking  upon  liimself  an  office,  than  his  doing  that  whidi 
enables,  and  qualifies,  him  to  undertake  all  the  duties,  and 
enjoy  all  the  privileges  of  that  office  ?  This  pcnnt  indeed, 
with  respect  to  the  un-admitted  burgesses,  the  gentlemen 
seemed  inclined  to  give  up ;  but  then,  say  they,  the  judg- 
ment must  h%  reversed  as  to  those  two  only,  and  affirmed 
as  to  the  restr 

Wherever  a  man  Is  by  ihionnatio(n  charged  as  air 
ttsurper  upon  the  crown,  jointly  with  others,  against  all 
of  whom,'  supposbg  they  were  all  finind  guilty,  the  same 
judgment  cannot  be  given,  I  apprehend  it  is  error  to  in- 
volve them  all  in  the  same  action.  Where  persons  are 
questioned  on  different  rights,  as  is  the  case  here,  the 
court  cannot  ^ve  the  same  judgment  This  distinguishes 
this  case  from  that  which  has  been  cited  from  Moore^  and 
k  indeed  quite  another  thing,'  for  Aere  was  no  objection 
to  the  kind  of  judgment  the  court  had  ^ven,  but  the 
error  indsted  on  was,  that  the  court  had  no  jurisdiction 
/  with  respect  to  the  informer,  though  the  queen,  by  virtue 

cf  her  prerogative,  was  not  restrained  to  any  particular 
court,  but  every  court,  whenever  hev  title  appeared,  was 
ex  officio  obliged  to  ^ve  judgment  for  her:  upon  that 
point  only  it  was,  that  that  judgment  was  partly  reversed, 
and  partly  affirmed ;  which  can  no  way  affect  the  present 
case.     I  don't  see  in  fact  how  the. court  can  give  any 
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judgment  here;  for  the  gentlemen  themselves,  I  believe,        iy&5». 

wiH  hardly  seriously  controvert,  but  that  a  judgment  of        ^^v-'.    , 

ouster  is  improper  with  respect  to  two  of  the  defendants ;        *      '"* 

and  yet  thelaw  idlows  of  no  other:  for  this  information   ., 

15,  as  I  siud,  and  it  has  not  been  denied,  founded  on  a    v_^   ^^Z 

particular  statute,  (that  one  of  the  Irish  statutes  which       K.  B. 

corresponds  with  ours  of  9  Queen  Ann)  which  defines 

the  persons  against  whom  it  is  to  be  maintained,  and 

allows  of  no  judgment  but  a  judgment  of  ouster.     As  no 

judgment  Aerefere  can  be  supported  against  two  of  the 

defendants,  this  information  being  joint,  the  judgment 

must  be  reversed  as  to  all :  but  had  the  same  judgment 

been  pronounced  against  the  defendants  on  separate  in- 

fimnations,  they  could  not  have  been  supported,  if  what 

they  say  be  true;  for  seven  of  the  defendants,  according 

to  their  argument,  are  already  out  of  their  offices  by  thdr 

TKXi-reffid^ice,  and  the  other  two,  it  is  agreedon  all  haxids, 

were  never  in.    For  these  reasons,  I  have  no  doUbt  but 

the  ludimient  will  be  reversed  in  toio. 


Mich.  Term,  29  Geo.  II.  1756. 
THE  KING  agt.  PONSONBY  and  others. 
BriDBK,  C.  J.  now  delivered  the  judgment  of  )he  court. 

Tliis  case  comes  before  the  court  on  a  writ  of  error 
brought  on  a  judgment  given  in  £.  jR.  in  Ireiafidy  on  an 
infixrmation  brought  there  against  the  defendants,  in  the 
nature  of  a  qtto  tcarranto,  to  shew  by  what  right  they 
daim,  and  exercise,  the  o£pce  of  free  burgesses  of  the 
bofoiigh  of  Newtown,  in  that  kingdom. 

John  Ponsonbt/y  one  of  the  defendants,  pleads  speaally 
diat  Newtown  was  incorporated  by  the  name  of  provost, 
twdve  burgesses,  and  eommonalty:  that  .the  free  burgessei 


The  King 
agt. 
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1755,       w«re  16  hold  that  office  for  life,  but  were  removeable  for 
misbehaviour,  by  the  provost,  and  three  burgesses ;  and 
in  seven  days  after  such  removal  of  a  burgess,  the  ccxrpo- 
p     *'  ration  were  to  proceed  to  elect  a  new  one,  who  in  seven 

^^^^  *  days  after  such  election  should  take  the  oaths  before  the 
K*  3.       provost,  and  free  burgesses. 

That  on  the  Ist  of  October^  1745,  the  provost,  and  three 
burgesses  did  elect  him  to  be  a  free  burgess,  but  gave  him 
no  notice  of  such  election.  Thathe  had  not  taken  theoaths, 
nor  exercised  the  office,  but  claims  a  right  to  be  sworn, 
imd  exercise  the  office,  and  traverses  the  usurpation. 

Benjamin  Bartony  another  of  the  defepdants,  puts  in 
the  same  plea. 

Replication  to  these  pleas,  that,  on  the  Sd  of  October j^ 
1745)  defendant  had  notice  of  his  being  elected,  yet  in  the 
3pace  of  two  years,  and  seven  months,  had  not  applied  to  be 
3Wom,nor  redded  within  the  borough,  but  SOmiles  distant, 
$s.  at  the  city  ofDublin^  without  any  reasonable  cause,  and 
therefore  ceased  to  be  a  free  burgess,  yet  be  still  clidma 
that  office :  so  prays  judgment  against  him,  and  that  he 
inay  be  excluded. 

Rejoinder,  that  he  had  not  due  notice  of  his  being 
elected,  and  issue  thereupon.  Demurrer,  that  the  repli- 
cation charges  notice  generally,  which  the  defendant  haa 
not  answered. 

.  The  other  defendants  plead  that  on  the  1st  oi  January^ 
1744,  they  were  elected  by  the  provost  and  burgesses  into 
the  office  of  free  burgesses,  and,  the  same  day,  duly  sworn, 
a&d  exercised  the  office,  as  they,  lawfully  might,  and  tnu 
verse  the  usurpation,  ai|d  pray  that  the  privily  may  be 
oSdfirmed^to  themr  ^^  ' 


agt. 


NOTE8  OF  GASES  IN  K.  B.  &c  ^ 

f   ftefdieatbn,  that  they  ought  not  to  be  allowed  to  ^ercise       1J55. 
Ae  mid  privil^e,  because  from  the  1st  of  January,    rpu^^ 
1744^  to  1748,  (the  day  of  filing  the  ixifonnation)  ffaey  have        ^^^  *°* 
ttot  resided  within  the  borough,  but  many  miles  distant,  •, 
and  80  have  forfSnted  iheix  office,  yet  usurp,  &c.  so  prays 
judgment  against  them,  and  that  they  may  be  excluded.         K.'b. 

Bejoinder,  that  they  have  exemsed  the  office  at  the 
4Kxru8tomed  times,  and  assemUed  themselves  upon  sunu 
iBODs,  and  behaved  as  became  them  to  do  in  dieir  said 
effioe^  and  that  the  bunness  of  the  corpoiration  h6is  not 
auffeied  through  thdr  default. 

Demurrer,  and  jmnder  in  demurrer,  and  judgment  to 
lie  absolutely  foredosed  from  exerd^ng  that  office,  K  quod 
£apianturproJine. 

ThoB  case  has  been  divided  into  these  three  questions: 

Ist  Wheth^  the  non-residence  contained  in  the  repli- 
«atiaii,  when  considered  together  with  the  several  rejoin^ 
iden,  is  that  sent  of  non^residence  which  shaU  cause  a 
Arfeituxe? 

iid.  If  so^  whether  a  quo  warranto  be  the  proper  method 
«f  proceeding  against  them  ? 

Sd.  If  a  quo  warranto  would  lie,  whether  it  could  be 
faroo^t  against  so  many  defendants  together,  by  virtue 
of  9  G.  II.  on  this  particular  case  ? 

1.  As  to  the  first  In  all  public  offices  there  is  a  tadt 
aondition,  implied  by  law,  to  perform  the  duty  of  sudi 
office,  and  in  some  cases  it  is  expressed,  and  binds  infants, 
wad  femes  covert;  and  this  is  necessarily  attendant  on  all 
and  runs  parallel  therewith. 


^ 


OMSONBY 
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}753.  Either  non-user,  or  abuser,  may  be  eauses  of  fisTfi^ture, 

m^^^'        according  to  circumstances :  9  Co.  50. 11  Co.  98-   .General 

a^  ^^  ^  presciibed,  frc»n  which  arguments  may  be  pro- 

perly drawn  whether  a  forfeiture  or  not,  and  have  been 
urged,  in  the  present  case,  from  the  nature  of  the  office^ 

^*  ^*  and  the  commencement,  and  duration,  of  the  non-residenoe^ 
and  whether  they  had  notice^  or  not^  and  whether  tl)e  ooTt 
poration  had  sustained  any  damage,  or  not 

*  • 

But  all  these  inquiries  are  unnecessary  in  the  present 
case,  because  we  grounded  our  opinion  on  another  points 
and  ^he  same  reason  holds  for  not  entering  into  the  second 
question,  which  is,  whether  the  information  is  well  brought 
^igainst  so  many  defendants,  within  die  act  pf  parliament; 
;md  will  so  proceed  to  the  34  question,  on  which  qur  di^ 
|ennina|ioi^  of  the  case  i$  founded.  i 

S.  And  it  consists  of  two  parts ;  Is^..  .whether  infbnno^ 
tion,  in  the  nature  of  a  quo  warranto^  is  the  proper  legal 
method  of  removing  the  ncMKacting  defendants,  in  the 
present  case,  because,  if  so,  there  is  an  end  as  to  them. 
The  two  first  defendants  never  acted,  but  the  others  have, 
so  that  they  nre  qifite  different  cases,  yet  we  are  of  the 
same  opinion  in  respect  to  both. 

* 

Now  at  common  law,  if  a  ^bjject  usurped  a  franchise, 
the  king  might  either  have  considered  it  as  an  infringe- 
maiit  of  his  right,  and  have  brought  a  quo  woi^rmnto^  or 
^  a  misdemeanor,  and  have  proceeded  by  information.  . 

As  to  the  first  of  these,  the  defendant  might  plead  title, 
and  then,  on  issue,  the  court  would  give  judgment  .that 
would  finally  detenniqe  it,  and  it  could  never  be  called 
ov;er  again,  9,  List.  £83 ;  for,  being  the  king*s  writ  of 
jrighti  it  bound  liim.    But  the  writ  of  quo  warranto  has 


agi. 

FoKsoinnr 
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ibeen  disused  seireral  years,  and  I  doubt  whether  the  cur-        1755. 
nkor  could  now  make  it  out.    From  2  InsL  282,  it  appears     ,«.  ^^. 
that. there  most  undoubtedly  was  such  a  writ,  but  none         _^^ 
jince  Edward  III.  s  time ;  and  it  about  that  time  fell  into 
dipuse,  because  an  information  by  the  king's  attorney 
general  answered  the  same  end^  and  was  copied  fitim,        K.  B. 
and  finuned  by  the  old  writ 

There  is  no. precedent  of  a  quo  warranto  ance  the 
JQStioes  in  eyre  were  abolished,  before  whom  they  were 
returnable;  so  said  by  Keilweyy  though  there  is  an  instance 
of  <Hie  returnable  in  C.  J?. ;  but  these  writs  were  confined 
wfaojQy  to  franchises,  and  we  have  no  instances  of  in- 
fcnnationB  in  gtio  vmrranto^  agunst  officers  for  Ufe,  till 
the  time  of  Car.  II.  when  they  became  of  more  coi^ 
sequence  to  die  government,  by  th^  right  to  elect  mengk 
bers  of  parEament;  since  which  time  they  have  been  fre- 
quent, and  the  proper  judgment  is  li  fine. 

The  other  method  of  proceeding,  as  for  a  misdemeanor, 
was  by  fine,  according  to  the  obstinacy  of  the  parQr,  and . 
the  damages  sustained :  and  this  was  the  practice  all  Car^ 
Ufs  time,  and  the  banning  of  W.  III.  But  4  W.  and 
If.,  the  legislature  considering  them  as  issuing  oftei) 
merely  as  the  instruments  of  oppression,  requires  security 
to  be  given  by  tiie  prosecutor,  and  that  they  diall  not  be 
granted  but  upon  motion  in  court,  and  though  that  act  fa 
m  words  confined  to  trespasses,  assaults,  and  batterilfi,' 
and  other  misdemeanors,  yet  in  1  Salk^SlB^  it  is  held  lb 
extend  to  quo  warranto.  And  before  the  stat  of  9  Ann., 
the  practice  had  been  to  fine,  aqd  also  to  enter  up  judgment 
of  ouster  against  the  party ;  yet  in  the  case  of  the  King 
w.  BenneUj  on  a  motion  for  a  new  trial,  great  doubts  were 
^Doade  botk  at  the  bar,  and  by  thd  court,  whether  ouster 
4^  piyqper  judgment  on  such  information,  and,  though 


26  NOTES  OF  CASES  IN  K.  B.  8cc. 

1755.       it  had  been  the  practice^  the  court  were  doubtful,  nor  was 
— .  ^TjTl        it  ever  finally  determined ;  so  that  this  act  was  probably 
-  intended  to  remove  the  doubt,  and  for  other  piuposes. 

p  „  It  recites  the  misdemeanors  committed  by  intruders,  but 

V^^y*^^  says  nothing  of  judgments  of  ouster,  in  the  recital ;  but 
K.  B.  in  the  body  of  the  act,  gives  express  power  to  the  proper 
officer,  with  leave  of  the  court,  to  file  informations  against 
one,  or  more,  and  power  to  the  court  to  give  judgment  of 
ouster,  and  ^ving  this  power,  it  is  probable  the  legis- 
lature thought  it  then  doubtful. 

Thus  it  stood  till  the  9th  of  Geo.  II.,  when  this  act  was 
transcribed,  and  enacted  in  Ireland, 

The  present  information  appears  to  be  founded  on 
that  act,  being  brought  against  nine  several  persons,  and 
we  will  consider  whether  it  is  well  brought  Ist  In 
req)ect  of  the  non-acting  defendants :  aild  the  objection 
88  to  them  is,  that  they  were  never  sworn,  por  executed 
the  office,  though  they  claim..  And  1st.  The  act  gives 
.  no  remedy  but  against  those  who  usurp,  or  unlawfully 
hold.  Sd.  That  a  bare  claim  .is  no  such  usurpation,  or 
holding. 

Ist  It  gives  power  to  B.  R.  agidnst  none  but  intrud«*s, 
usuipers,  or  unlawful  holders,  nor  can  the  court  give 
judgment  against  any  other,  and  the  preamble  confines  it 
to  these,  and  goes  not  to  claims,  or  intentions ;  and  the 
practice  has  always  been  conformable  to  this  rule,  and  no 
information  granted  without  afiidavit,  chargmg  it  ex- 
pressly, and  the  issue  is  always  on  a  traverse  of  the 
usurpation.  This  the  person  who  drew  the  pleadings  in 
this  case  was  sensible  of,  and  so  the  replication  prays 
judgment  of  ouster. 
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8d«  A  daim  most  certainly  will  not  amount  to  an  1^55, 
usurpationy  and  die  pleader  who  drew  this  information  ^^ 
knew  it,  and  so,  to  guard  against  a  demurrer,  charges  '  ^ 

that  they  did  execute  the  office,  &c  ^     ^' 

♦  PONSONBT, 


It  was  objected,  that  this,  being  a  remedial  law,  must 
be  liberally  ccmstrued ;  this  is  true,  but  the  end  is  mis- 
taken, which  is  only  against  usurpers.  2dly.  That  the 
corporation  were  by  this  deprived  of  their  proper  number 
of  officers ;  but  this  is  also  a  mistake,  for  the  corporation 
might  elect  new  ones ;  for,  not  being  sworn  within  seven 
days,  they  ceased  to  be  officers :  besides,  if  this  be  a 
defect,  it  b  in  the  act  itself,  and  not  in  the  construction 
of  it 

As  to  the  other  seven  defendants,  who  did  act,  whether 
this  information  is  proper,  though  there  was  no  amotion 
by  the  corporation?  Most  clearly  it  is  not  the  proper, 
legal,  remedy,  but  the  charter  prescribes  the  manner  of 
amotion* 

The  general  reasoning  on  this  head  is,  that  non^ 
residence  is  not  ipso  facto  a  determination  of  the  office,  but 
he  continues  till  amotion,  so  there  could  be  no  imdue 
holding  when  the  information  was  brought ;  so  no  found- 
aticm  for  it  either  at  common  law,  or  by  statute.  And 
as  to  the  objection,  that  here  is  then  a  &ult,  and  ho 
method  to  punish,  the  answer  is,  if  it  be  an  office  which 
oonoems  the  administration  of  justice,  this  court  might 
punish  the  offender  for  not  exercising  his  authority,  but 
not  for  an  usurpation ;  but  the  present  is  not  a  complaint 
for  not  exercising,  but  for  exercising  the  office,  so  this 
would  be  to  puniish  him  for  doing,  and  not  doing,  at  the 


K.B. 


y 
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I 

1755.  Besides,  the  punishment  for  neglect  of  his  duty  must 

^-v-^,        be  on  a  spedal  information  for  that  purpose,  and  not  on 

^    this  information  quo  tvarranto  he  does  act ;  and  this  the 

^ .       *         pleader  foresaw,  and  so  by  the  replication  says,  that  by 
POKSONBY.   ^  . ,  '  J  /  u.       u  •       U  J 

^^^  -^  '  non-residence  he  ceased  to  be  a  burgess,  so  he  under- 
K.  B.  stood  that  if  he  did  not  cease  to  be  a  burgess,  this  in- 
formation would  not  lie.  And  though  these  informations 
have  been  now  common  for  many  years,  no  one  diciunty 
or  precedent,  has  been  produced,  to  shew  that  a  judgment 
<^  ouster  has  been  given  on  a  quo  warranto  information 
for  non-user,  without  some  previous  act  of  amotion,  or 
conviction.  4  Mod.  33.  Syd.  81.  But  it  is  not  only 
the  want  of  precedents  for,  but  k  number  of  precedents 
actually  contrary,  that  determine  this  point  beyond  all 
doubt  It  is  a  freehold,  and  by  Magna  Charta^  none  are 
to  be  disfranchised  without  legal  attainder.  So  of  oon- 
Tiction  of  an  offence  against  the  corporation :  Lord  Bruce*B 
case.  Sir.  819.  And  the  modem  opinion  is,  that  the  cor- 
poration have  necessarily  a  power  to  amove  their  own 
members,  though  not  particularly  ^ven  by  their  charter, 
and  in  a  MS.  case  that  I  have,  a  quo  warranto  inform*- 
ation  was  refused,  because  there  had  been  no  amotion ; 
and  thereupon  Mr.  Lee  changed  his  motion,  and  moved 
lor  an  information  for  not  executing  his  office,  but,  it 
afqpearing  to  the  court  to  be  an  office  that  he  might 
supply  by  deputy,  the  motion  was  denied. 

In  Carth.  SS9,  Holt^  C.  J.,  says,  non-inhabitancy  is  a 
good  cause  of  ronoval. 

In  the  famous  case  of  the  quo  warranto  against  the 
city  of  London,  rir  Robert  Sawyer,  then  attorney  general, 
•ays,  the  king  may  punish  both  the  whole  corporation,  and 
the  particular  members,  by  due  course  of  law,  but  where 
there  is  a  power  of  amotion  in  the  charter,  he  cannot 
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amove  till  actual  conviction;  and  no  whexe  says  the  1755. 
fjffice  is  ipso  facto  void,  though^  if  it  had  been  so,  he  rp."^^ 
would  not  have  failed  to  uri?e  it  in  that  case.  ^ 

FoVSONdT 

The  present  infonnation  is  for  exiercising,  and  not  for    ^_,-   -^^* 
deserdng  the  office^  but  if  not,  the  statute  is  no  foundaticm        K.  B. 
tor  proceedings  for  non-user. 

These  seven  defendants  were  once  xrertainly  seised  of 
this  office,  when  elected  and  sworn,  and  that  whether  they 
were  inhabitants  or  not ;  when  then  did  the  office  become 
ipso  facto  void,  was  it  the  next  day,  or  at  what  other 
instant? 

A  distinction  was  made  at  the  bar,  between  officers  de 
facto  J  and  dejure,  that  by  officers  de  facto  there  was  an 
ipsojacio  forf<^ture,  to  be  ripened  into  an  actual  cesser  by 
time :  this  doctrine  would  introduce  great  inconvenience, 
but  the  law  is  not  so  absurd. 

It  may  be  proper  shortly  to  take  notice  of  some  other 
objections: 

1.  A  failure  of  justice,  if  officers  were  dispunishabki 
whidi  would  introduce  confusion. 

Answer. — VLere  is  a  plmn  remedy  prescribed'  by  the 
charter,  and  that  the  most  adequate,  as  well  as  most 
accurate,  viz.  by  removal ;  and  it  is  a  question  whether 
they  have  not  that  right  without  the  charter. 

8.  That  this  power  in  the  corporation  takes  not  away 
the  power  of  the  court 

8.  That  if  a  majority  of  the  corporation  happen  to  be 
cffendecs,  they  will  not  proceed  to  amove. 


30  NOTES  OF  CASES  IN  K.  B.  &c. 

17^^«  As  to  the  second  objectioiL^-Certainly  that  clause  does 

TheKinir  ^^^  ^^  away  the  power  of  this  court:  but  the  question 

^^^  is,  whether  the  court  ever  had  any  power  in  this  case, 

PoNSONBT.  ®"^  ^  think  I  have  very  plainly  proved  they  have  none : 

\_m~\-m^<'  if  there  was  a  breach  of  their  duty  as  officers  of  justice^ 

K.  B.  this  court  would  relieve,  but  by  another  remedy. 

Als  to  the  third  objection.  It  does  not  here  appear, 
save  by  the  pleadings,  and  using  one  defendant'^s  plea 
against  another,  how  many  of  the  corporation  are  com- 
jdained  of,  and  we  hold  that  they  can^t  be  so  used,  for 
though  the  act  permits  the  joining  several  in  one  informa- 
tion, yet  the  pleas  must  all  be  taken  to  be  several,  or 
otherwise  some  might  combine  together  to  convict  the 
rest 

If  accusation  be  made  against  any  officer^  and  the  cor^ 
poration  won't  hearken  to  it,  information  is  not  the  proper 
remedy,  if  there  be  any,  for  the  corporation  seem  to  have 
a  discretionary  power,  and  their  judgment  to  be  final. 

If  they  act  corruptly,  they  must  be  punished  as  otlier 
criminals  are:  so  here  is  no  failure  of  justice,  but  only  a 
particular  mode,  or  species  of  it,  which  the  act  does  not^ 
nor  was  intended  to  extend  to. 

4.  They  object  there  are  but  two  remedies,  and  neither 
of  them  adequate  in  the  present  case.  1.  A  mandatory 
writ,  and  £dly,  seizure  of  the  corporation. 

Answer.— I  have  shewn  before  that  there  are  other 
remedies ;  but  what  mandatory  writ  they  meant,  was  not 
mentioned,  whether  to  command  the  corporation  to  amove, 
or  to  examine  whether  they  had  authority  to  amove^ 

As  to  the  second,  that  can  only  be  for  a  supposed  mis* 
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demeanor  of  the  whole  corporation,  and  is  a  power  which        If 55., 

this  court  can't  exercise,  but  is  discretionary  in  the  crown ;  _^''*^ 
and  as  they  have  not  exercised  it,  we  must  presume  they  ^ 

see  no  occasion.  ^ 

FONSOHBY. 

Upon  the  whole  then  we  are  of  opinion:  1.  that  an       K.  B. 
information  in  the  nature  of  a  qiw  warranto  will  not  lie 
for  a  mere  daim,  because  no  injury  either  to  the  crown,  or 
subject ;  and  that  the  statute  gives  no  such  right.     (And 
this  as  to  the  two  first  defendants.)     2dly.  That  it  is  not  ' 

the  proper  remedy  for  non-user,  because  the  office  is  not 
thereby  ipso  facto  void  without  amotion,  till  which  there 
can  be  no  usurpation.  And  this  is  an  answer  as  to  the 
seven  last  defendants. 

Therefore  the  judgment  must  be  reversed  aa  to  all 
the  nine  defendants. 


On  24th  Fehruaryy  1758,  this  judgment  was  affirmed 
in  the  Hotts^  of  Lords. 
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.    1754.  Hilary  Vacationi  27  Geo,  II.  1764.— Chanc: 

March  \lr 

ERUGER  agt.  WILCOCKS,  and  others. 

A  fector  hat       The  Master  of  the  Rolls  (Sir  John  Strange)  dcli- 
ffoods  con^     vered  his  opinion  in  this  cause,  which  he  had  taken  time 

si^ed  to        to  consider, 
him,  that  he 
may  indem- 
nify himself        This  cause  comes  on  upon  a  bill  of  interpleader :  the 

for  mon^       plaintiffs  were  purchasers  of  a  quantity  of  logwood,  and, 
hispripcipal,  ^^^  having  paid  part  of  their  purchase  money,  finding 
and  charges    the  property  disputed,  they  filed  this  bill,  to  have  the. 
his'^alf  "    "^"^^  determined.     The  defendants,  between  whom  the 
'on  the  ere*     dispute  lies,  are  TVilcockSy  &c.  assignees  of  one  Wat  kins  j 

dit,  and  in      a  bankrupt,  and  one  Misho :  and  the  case  is  this;  Wat- 
consequence  ^^ 

of  sucn  con-  ^^^^^  ^^  ^®  y^^  1747,  (living  then  abroad)  by  letter  of 

signment.       attorney,  appcnnts  Misho  his  attbmey  here  (inter  alia)  to 

sell,  and  dispose  of  any  goods,  and  merchandises,  that 
might  be  consigned  to  him.  From  that  time  to  June 
1749,  Misho  acted  as  his  attorney,  and  there  was  a  con- 
uderable  arrear  due  from  Watkins  to  Misho  on  that  ac- 
coimt.  About  this  time,  Watkins  sends  a  letter  to  Misho^ 
acquainting  him  of  his  intention  of  coming  to  England^ 
with  this  addition ;  ^^  The  Britannia  is  to  be  loaded  with 
*^  logwood,  all  on  my  account,  and  she  will  be  to  your 
**  address.^  Watkins  accordingly  arrived  in  England 
before  the  ship,  and  went  into  Wales.  On  the  5th  of 
November  J  1750,  the  ship  arrived,  of  which  Misho  ad- 
vises him  by  letter,  and  he  comes  soon  after  to  London. 
In  the  mean  time,  Misho  pays  the  dutyi  freight,  &c. 
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take!  a  warehouse^  and  dqxwts  die  logwood  in  it,  where 
it  remained  till  the  sale,  which  was  soon  after.  In  De- 
cembcTy  or  January^  Watkins  became  a  bankrupt,  and 
the  assignees  say,  the  logwood  was  never  consigned  to 
Mishoj  or  vested  in  him,  but  belongs  to  them  for  the 
creditors:  on  the  other  hand,  Misho  asserts  that  by  the 
ktt^  of  attorney  of  1747,  or  the  letter  of  Jwiey  1749^ 
he  had  a  right  to  take  possession  of  the  ship,  sell  it,  and 
apply  the  m<Hiey  to  his  own  use. 

V 

It  appears  in  evidence,  that  Watkins  being  in  TVale$, 

Misho  took  possession  of  the  goods  sis  belonging  to  Wai'* 

kinsf  situdi  Hudson,  a  broker,  applyidg  to  Mishoy  he' hade 

him  apply  to  Mr.  Watkins^  to  whom  it  belonged,  &c« 

•That  Hudson  accordingly  by  the  direction  both  of  Wat' 

kinSf  and  Misho j  had  a  public  sale  of  the  logwood,  and^ 

at  the  time  of  the  sale,  received  his  directions  fincun  both. 

.Afterwards,  on  the  7th  of  December,  1750,  Hudson^  as 

faioker  of  Waikins,  sold  the  parcel  now  in  dispute  to  the 

plaintifis.     Hudson  says  that  Misho  was  not  privy  to  this 

transaetiony  buty  two  days  after,  being  told  of  it,  he  said 

it  was  a  low  price,  but  Walkins  might  do  what  he  pleased 

With  his  own.   On  the  19th  of  December^  Afisho  told  Hud^ 

'  son  that  Watkins  owed  him  a  great  sum  of  money,  and  de* 

wred  he  would  not  pay  away  above  <£1000.     Soon  after, 

IFatktns  drew  a  bill  for  £500,  whidi*  Hudson  accepted 

without  recollecting  his  promise  to  Misho,  and,  on  exa- 

.  aiming  his  books,  he  found  that  his  payments,  with  this, 

c^Eoeided  <£1000.    It  i^pears  by  the  evidence  of  Mishaps 

hanker,  that  he  had  disbursed  for  insurance,  duty,  &&, 

on  account,  of  this  ship,  about  <£500,  and  that  there  ia 

now  due  to  Imn  in  the  whc^  upwards  of  ^ISOO. 

■  *  -  « 

My  detemunation  of  this  case  depends  on  the  follow- 

ii^  consideratioDS : 

n 
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1754.  l^t.  t  will  consider  in  what  light  Misho  stands  with 

respect  to  ff  atkinsj  under  the  letter  of  attorney  of  174^. 


Kbuger 
^„  ^^'  2dly.  In  relation  to  this  logwood,  on  the  foot  of  the 

W1LCOCK8.  ,^„fi74g. 


Chang. 


Sdly.  If  he  is  to  be  conadered  as  a  factor,  whether  he 
had  any  lien  on  tins  logwood. 

4thly .  If  so,  whether  he  ever  departed  from  that  hen  ; 
and 

Sthly.  What  'mil  be  the  conseqmnce  on  the  whole. 

1st  He  is  to  be  conndered  aa  something  more  than  a 
mere  attorney  for  the  particular  purpose  of  selling  goods 
ooougned  to  him,  whose  authcnity  ceased  on  Watkin»\ 
arrival ;  and  if  he  took  possession  in  Watkius's  absence^ 
I  shoiidd  think  it  within  his  power.  If  it  had  appeared 
that  fVatkhiSj  on  going  to  JVales^  had  forbade  him,  it 
would  have  altered  the  case,  but  he  did  no  sudb  thing, 
and  appears  not  to  have  disapproved  of  Misho's  pro* 
ceedings.  I  would  not  be  understood  to  look  upon  this 
letter  of  attorney  as  a  consignment  of  this  logwood  to 
Mishoy  but  only  as  an  authority  to  him  to  sell  it,  &c.  v 
ao  that  in  so  doing  he  was  not  a  wrongdoer. 

My.  Takmg  it  on  the  foot  of  the  lettar  of  June  1740, 
I  am  of  opinion  that  Misho  is  to  be  considered  as  con* 
signee,  or  factor,  for  JVaikinSy  to  sell,  and  act  on  hia 
account  The  counsel  laid  great  stress  on  the  words  in 
the  letter,  ^^all  on  my  account,^'  as  if  they  excluded 
Misho ;  but  if  we  stop  there,  I  think  it  is  an  improper 
eacpresrion.  I  consider  it  as  meant  to  point  out,  that  this 
ship  was  to  be  wholly  laden  with  Watkms'h  goods ;  but 
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3» 


the  words  that  follow  put  an  end  to  the  objection,  ^*  Aa 
will  be  to  your  address*^  I  dare  say  there  is  not  a  mer- 
chant but  would  understand  these  words  as  a  consign-* 
ment:  mercantile  expressions  are  generally  very  laconic : 
the  master  understood  it  so  by  delivering  the  goods  to 
the  broker  understood  it  so  by  applying  to  him. 


1734. 

Kbugeb 

agt. 

WlLC0Clt9< 
CUAKC# 


Sdly.  If  the  letter  constitutes  Muho  a  consignee,  of; 
fiictor  of  this  cargo^  it  cannot  be  disputed,  but  by  the 
custom  of  merchants  he  had  cmce  such  a  lien  as  would 
have  enabled  him  to  do  himself  justice.  The  ground  of  a 
l^al  lioi  is  rightly  stated  by  the  merchants  examined  iii 
this  caose :  the  merchant  was  purchaser^  and  lays  out  hia 
money  abroad,  has  occa»on  for  a  f\md  of  credit  on  hia 
agent  here  for  several  purposes,  bills  are  drawn,  and  ao 
cepted,  insurances  procured,  8cc«  before  the  ship  can  be 
sold,  if  arrived.  Without  such  lien  it  is  imposdble  ta 
csny  on  trade.  This  is  an  instance  that  the  agent  was 
so  fiur  ftom  having  any  fund  in  his  hands,  that  Watkini, 
was  then  in  debt  io  him  very  considerably;  and  theare*^ 
tote  it  was  doubtless  on  the  credit  of  this  consignment 
that  he  parted  with  more  moneys  Unless  then  he  haa 
eleariy  parted  with  this  lien,  he  has  still  a  right  to  satis* 
fiMstion  out  of  the  produce  of  this  cargo.  What  has  been 
hiAerto  said  relates  only  to  the  particular  lien  he  had  £ot 
die  money  laid  out  <m  account  cS  this  very  ship,  but  the 
merchants  examined  for  him  carry  it  much  further,  an4 
extend  the  hen  to  include  his  whoLe  debt  This  haa 
sever  been  determined ;  and  as  it  appears  that  repayment 
oC  the  money  laid  out  on  account  of  this  ship  will  exhaust 
dbe  money  paid  by  the  plaintiffs  into  the  bank,  which 
is  the  only  fimd  from  whence  he  can  have  satisfaction,  it 
wiD  be  unnecessary  to  determine  it  now. 


I  am  of  apinion  therefore  that  Muho't  possesoon 


^  NOTES  0$  CASES  IN  K.  B.  &<?; 

I 

1^54/       dreafedsuch  a  lien  for  the  expenses  reUdog  to  this  cafgotit 
^"^^^         as  willy  unless  he  has  released  it,  entitle  him  to  the  benefit* 
of  it  now.    This  brines  me  to  the 

•VtILCOCKS 

"^^30-    -tu^'      4th  point:  On  this  the  merchants  foimded  didr  Ofi^ 
£»AVCJ      nion  on  a  general  waiver  of  a  lien:  so  far  it  is  not  dia-i 
putable :  if  I  lend  money  on  a  pledge,  and  after  give  up 
&at  pledge,  and  rest  on  the  perscmal  security  of  the  bc^- 
/dwer,  I  can  neveron  a  turn  of  circumstances  resort  badt' 
to  the  pledge;  but  whether  Misho  has  done  so,  or  not^ 
ihust  depend  on  the  particular  circumstances  of  this  caae^ 
If  Wat  kins  intended  by  his  letter  to  acquaint  Misho  that, 
he  was  only  to  be  eonsignee  in  case  he  did  not  ooBie^ 
dver;  he  ought  to  have  been  more  explicit,  that  MUh0, 
might  haf^  known  how  far  it  would  be  prudent  for  hiim 
<o  advance  money.     The  goods  continued  all  the  whSe^ 
hi  a  warehouse  taken  and  paid  for  by  Mishoj  and  tlie« 
irarehouse-keeper  swears  that  he  looked  on  Misho  as  the., 
only  person  from  whom  he  ought  to  receive  directioiia. 
concerning  them.    When  we  con^der  JfisAo's  exprea*r 
sions,  on  which  great  stress  has  been  laid,  it  will  appear 
that  he  departed  fit>m  nothing,  in  referring  the  brolGer 
&c.  to  Watkinsy  but*  the  cbmniisaon,.  which  no*  feotor^ 
when  his  principal  was  present,  would  insist  on ;  and  ftat» 
die  circumstances  it  appears  that  none  of  the  parties  badf,. 
toy  notion  that  Misho  had  absolutely  departed  from  hi^ 
Ken;  for  the  sales  were  attended  both  by  him,  and  fVat^ 
kim.    When  Misho  aj^Iied  to  Hudson  to  stop  paymcsnt; 
Id  Watkins^  Hudson^  had  he  apprehended  Misho  had  no** 
thing  to  do  with  it,  would  have  made  him  no  such  prcHnis^ 
nor  have  been  under  any  apprdiensdon  on  acceptance  o£ 
ihe  biU,  which  could  only  arise  from  his  consciousness  c^ 
the  right  of  Misho  still  subsisting.     But  there  is  anothes 
circumstance  which  weighs  more  still  with  me,  that  is,  the 
captain  of  the  ship^s  refusal  to  give  up  the  goods  jtiU 
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fiid  for,  upon  which  Misho,  Watldns  being  incaps9>le,       iys4. 
"^mdotook  to  pay,  and  afterwards  actually  did  ^pay  the 
tfom  ao  required.      This  is  mudi  stronger   than  any 
inference  that  cto  be  drawn  from  general  expressions  of  ^xr 
iHsho;   nor  can   I   think  those  expressions,  which  a 
prudent  man,  not  willing  to  disoblige  his  {Mindpal,  might     .Cai^Kd. 
use,  ought  to  be  considered  as  a  total  relinquishment  of 
die  lien  he  had,  and  therefore  I  think  it  remained^  and 
well  founded. 


EBUGBi 


WiLcoci*. 


In  consequence,  I  now  dedare  fhat  Mhho  is  entitled 
to  be  rdmbursed  friiatever  sums  he  advanced  for  in- 
wrance,  &c.,  amounting  to  <£500,  and  also  the  £\60^ 
|Mud  the  captain,  and  whatever  else  he  has  disbursed  on 
account  of  this  ship,  and  also  his  costs  of  this  suit  The 
l^aintiSs  likewise  are  to  have  their  costs  out  of  the  money 
in  thelMnk. 

Mr.  Hod  objected  to  the  giving  costs  to  the  plaintifii|, 
jm.  not  usual  on  bills  of  interpleads,  and  the  register 
laentioned  a  case^  which  Mr.  Clarke  remembered,  where, 
fveoedents  being  looked  into,  and  found,  that  the  court 
Ittd  done  it,  the  Chancellor  considered  of  it^  and  was  of 
opnion  they  were  not  entitled  to  costs.  The  plaintiff 
only  files  a  bill,  and  opens  it :  all  the  proceedings  are 
hftM^gsa  the  other  parties. 

Mastse  of  the  Rolls.  The  orcumstances  of  tlua 
418^  the  jdaintiff  bong  a  stakivholder  by  consent  of  both 
lisrties^  seem  to  require  it 

Mr.  Wilbraham.  A  stake-holder  is  a  trustee  for  bodi 
.(Miies.;;  it  it  havd  he  should  lose  his  coeta).  when  a  tnn» 
'tee  ibr  one  parQr  always  has  his. 


;  * 
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There  was  an  action  actually  brought  by  the  aae^neet, 
which  would  hare  determined  the  right:  ^ving  dortft 
here  i$  giving  it  out  of  Mish&t  pocket,  for  the  fimd  is 


,„       *         not  sufficient  to  pay  him, 

WiLCOCKS*  ^^^ 


XIh AK0,  Question,— ^Whether  any  costs  were  giren  ? 


This  case  afterwards  came  on  before  Lcrd  Har4^ 
wicke  (a),  who  determined,  that  factors  have  a  lien  for 
the  genersil  balance  of  their  accounts. 

(a)  See  ilifiU.  252. 


1754. 
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BELCHIER  agt.  PABSONS- Chaxc. 


An  assignee  Mas.  Fabsoks  was  chosen  assignee  under  a  commisacm 
of  a  bank*  of  bankruptcy  issued  against  cme  If  olden ;  am<nig  whoae 
"*P^  ^P^^y*  effects  was  a  considerable  quantity  of  tobacco,  which  Ae 
sell,  and  re-  emplbyed  one  Wigati,  a  broker^  to  sell  by  public  aucdon. 
eeive  the  'tVigan  accordingly  sold  it,  and  recdved  the  money.  A 
ffoodsy  who  .^^^  ^y^ ^^^  (^ appeared  by  the  evidence)  he  fell  fiick, 
after  the  sale  and,  after  ten  days  illness,  died.  On  his  death,  his  cuf- 
solvent  dr-  <^™^^**^^5^  proving  bad,  his  creditors  had  but  a  smidl 
cumstances ;  dividend ;  and  Mrs.  Parsons^  among  the  rest,  had  biit 

held,  that  jj^^g  ^f  ^he  money  received  by  him  for  the  tobacco.  The 
the  assignee  •      i       •  %  *  % 

is  not  re-      'mister  having  by  his  report  charged  her  with  the  whole ; 

sponsible  to  the  question  ilow  befot^^^  court,  on  exceptions  t6  the 
for  the  value  ™**^®'^'^  report,  was,  whether  she  riiouM  be  charged  irtlh 
of  the  goods  the  whole  money,  or  that  part  of  it  only  which  actually 

soldbyUie    cwAe  to  her  hands. 

broker,  be* 

yond  die  divktend  actually  reoehred  from  the  broker^s  effects;  on  a|- 

signee,  or  trustee,  not  being  liable  for  accidental  Um^h  without  blamf- 

able  negligence.    Amblerf2lB.S.C. 
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^ 


For  Mrs.  Parsons^ 

The  Attorney  General^  Solicitor  General^  Mr.  fVil^ 
brahantj  &&  inagted,  that  she  ought  to  be  charged  with 
DO  ]iKH«  than  the  money  actually  received  by  her :  that 
ahe  was  simidy  a  trustee  for  the  creditors,  and  had  no 
profit  by  it :  that  trustees  were  never  liable,  in  this  court, 
Sar  ksses,  unless  they  happened  through  their  own  neg^- 
genoe:  that  she  had  been  guilty  of  no  laches:  that  it  could 
not  be  expected  she  should  herself  attend  to  sell  the 
goods,  or  receive  the  money :  that  in  employing  a  broker 
to  do  it,  she  had  done  no  more  than  was  customary.      ^ 


17M. 
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agt. 

Paesoks 


Chanc« 


[This  they  read  the  depo»tions  of  five  brokers  to  prove, 
three  a£  whom  deposed  they  had  been  frequently  em« 
ployed  by  asngnees,  trustees,  executors,  &c.  and  had 
always  soid  the  goods,  and  received  the  money :  but  tl^ 
other  two  seemed  to  differ;  ooe  of  them  confirmed  this 
custom  as  to  sales  of  household  goods,  and  the  like^^  but 
sud,  that  in  sales  of  merchandizes,  &c.  he  believed  it 
JBoif^t  be  otherwise;  and  the  other  said,  he  had  so^ie- 
timsa.  received  the  money  himself  on  such  occasions,  and 
at  other  times,  a  person  had  attended  for  the  purpose*] 

That,  as  it  could  not  be  expected  she  should  herself 
attend  the  sale,  somebody  must  be  intrusted:  that  the 
broker  she  employed  was  at  that  time  a  person  in  good 
credit :  (which  was  proved.)  That  had  she  permitted  ther 
m«ney  to  remain  in  his  hands  any  considerable  time,  aqd 
he  had  then  proved  insolvent,  there  might  have  beea 
tome  colour  to  dharge  her  with  it:  that,  in  this  case^ 

igan  was  taken  sick  a  few  days  (these  were  the  wit^ 
i*s  words)  after  the  sale,  and  so  sick,  that  the  witness^ 
who  wanted  to  have  spoken  with  him,  was  not  per^t 
nutted;  of  which  sickness  he  died:  that  on  hb  death,  it 
was  not  denied,  Mrs.  Parsons  immediately  applied  to^ 
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his  representatives :  that  they  had  not  attempted  to  im* 
peach  the  credit  of  Wigan^  at  the  time  she  employed  him, 
nor  was  there  any  pretence  of  coilunon,  or  fraud,  onth^ 
part  of  Mrs.  Parsons :  that  it  wotdd  be  extremely  hard 
to  make  her  answerable  for  aoddents  which  she  ooidd 
neither  foresee,  nor  prevent :  that  trustees,  unless  some 
gross  neglect,  or  fraud  appeared,  were  never  chargeable^ 
in  this  court,  with  mc»*e  than  actually  came  to  then 
hands:  that  if  a  trustee  managed  a  trust  as  a  prudent 
man  might  be  supposed  to  act  in  respect  of  his  owk 
affairs,  he  would  never  be  answeraUe  for  aocidehtkl 
losses :  that  there  have  been  variety  o(,  cases  in  which  this 
court  has  exempted  trustees  from  losses  that  have  hap- 
pened in  their  trusty  which  might  be  reduced  under  three 
general  heads :  and  those  were,  Ist  In  the  case  of  a  neoeir 
saxy  act :  Sd.  Where  the  loss  was  occasioned  by  some  iiw 
evitable  accident :  Sd.  Where  the  act  done  was  prud^(  fl^ 
the  time,  though  it  may  occasion  a  loss. 

That,  in  general,  it  is  sufficient  for  a  man  to  take  the 
same  care  in  the  management  of  a  trust,  as  he  woulii 
in  the  managjpment  of  his  own  affairs :  that  of  the  1st  so^ 
was  the  case  of  two  trustees  who  join  in  a  receipt,  one 
only  actually  receiving  the  money ;  the  other  in  that' case 
was  never  held  responsible,  because  his  joining  was  a  ne-^ 
cessary  act ;  but  in  the  case  of  executors  it  is  otherwise,* 
because  it  is  not  necessary  for  them  to  join,  the  receipt  of 
one  alone  being  a  sufficient  discharge.  That  of  the  se*' 
eond  sort  was  the  case  where  a  trustee,  &c.  was  robbed 
or  the  Uke ;  that  bemg  an  acddent  which  he  could  not 
foresee,  or  avoid,  he  was  always  exempted.  That  of  die 
third  sort  were  the  following  instances :  in  the  case  of  my 
Lord  Plymouth^  Mr.  Llewelj/rtf  the  receiver  appointed 
of  his  estate  during  his  infancy,  having  taken  bills  of  ex- 
diange  from  one  Mr.  fVinslow,  a  merchant  in  fVorcesUri 
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about  jffHOOj  thoee  bills,  when  offered  for  aoceptanoe^ 
were  refiised,  and  protested,  and  fVinslow  becoming  in-: 
lohrent,  the  money  was  lost.  The  question  was,  whether 
fjewelyn  should  be  answerable  for  it?  And  it  appear- 
ing that  fVinslow  was  in  good  credit,  and  had  the  re- 
putation of  a  man  of  fortune,  and  that  Llewelyn  had 
nsufllly  ren^tted  the  produce  of  mjrLord^s  estate  through 
lus  hands,  your  lordship  held,  that  be  ought  not  to  beaif 
die  loss,  {though  that  was  the  case  of  a  receiver,  who  h&St 
a  salary,  and  therefore  might,  with  abundantly  mortf 
reason,  have  been  obliged  to  indemnify  against  aocn^ 
dental  losses)  for  that  some  method  must  have  been 
taken  of  remitting  the  money,  and  this  was  the  pro-' 
perest,  as  well  as  th&  most  usual  method  of  doing  it;- 
and  as  the  loss  was  such  as  he  could  not  foresee,  tnit 
owing  to  any  n^iligenice  of  his,  he  ought  not  to  ma^* 
it  good. 
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So  in  the  case  of  B/ewr.  Marshall j  before  Lord  Talbot 
is  1785,  (which  was  the  case  of  an  administrator,  idio, 
in  oonfonni^  to  the  rigid  rules  of  the  common  law,  is 
uracil  mere  strictly  dealt  with  than  a  trustee)  a  tenant 
Wag  considerably'  in  arrear,  and  absconding,  so  that- 
diere  was  very  little  probability  of  recovering  that  arreair,' 
frfbsi&g  also  to  give  up  the  possession,  and  a  good  deat 
sf  cKfficuhy  being  likely  to  oociur  in  getting  it ;  the  adnn- 
nitrator  thought  it  mxxe  for  the  interest  of  the  intestate's 
Mate,  to  give  up  his  demand  for  the  arrears  to  obtain 
the  poasession;  and  accordingly  on  the  tenants  gi^g 
op  the  possesion,  he  released  the  arrears  to  him :  and  it 
bsooming  a  question,  whether  or  no  he  diould  be  eharged 
iMi  tiiose  arrears ;  Lord  Talbot  thought,  from  the  situa- 
tion of  the  affair,  that  the  step  he  had  taken  was  a  pru- 
<lent  one,  and  fer  the  benefit  of  the  estate,  and  therefore 
held  he  cbould  not  be  liable.  This  case  was  cited  to  your 
favdibip  ia  iLO^m^  fVorihington  v.  SiamfelhWfBmA  you- 
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waft  pleased  to  say,  you  should  have  ibeen  of  the  same 
opinion. 

If  then  in  the  case  of  a  recdver,  who  is  paid  for  his 
labour,  and  of  an  administrator,  whoee  acts  rnunt  conform 
to  the  severity  of  the  common  law^  much  more  will  that 
doctrine  prevail  ..in  the  present  case,  where  Mrs»  Parsons 
ia  a  mere  equitaUe  trustee,  acting  for  the  benefit  of  ere* 
^tan,  without  any  expectation  of  gain,  or  reward  to 
herself. 

,  This  caae  falls  under  all  the  before-mentioned  heads  of 
exemption :  her  employing  somebody  to  sell  was  a  neoes- 
saiy  act :  the  insolvency  of  the  person  employed  was  an 
accident  which  she  could  not  foresee,  or  prevent:  the  choice 
of  this  person,  as  be  was  a  broker  of  credit,  was  prudent 
at  the  time,  though  it  eventually  turned  out  to  be  other- 
wise. Had  she  done  an  unusual  act,  it  might  have  had 
a  different  construcdon,  as  was  the  case  of.  JLord  Lulifield, 
and  Sir  John  fVUliamsj  where  the  assignees  employing 
the  derk  of  the  comwdssion  to  receive  the  debts  of  .the 
bankrupt,  that  being  unusiul,  the  court  held  they  weva 
answerable  for  him :  but  the  employii^  a  broker,  in  thia 
case,  appears  firom  our  evidence  (which  they  have  ex< 
aauned  none  ta  controvert)  to  be  alwayii  customary;  mi 
wdiere  is  the  im|iropnety  of  it?  We  m^ht,  it  is  tnit^ 
have  employed  an  agent  to  receive  the  money ;  but  wfajy 
should  not  the  broker  be  intrusted  wiA  the  money  aa 
weU  as  the  goods,  which  he  is  always  in  poss^ion  of,  to 
aort  them,  &c.  before  the  sale?  And  surely  had  they 
been,  in  that  case,  embezzled,  it  would  not  have  been  pr^ 
tended  that  we  were  liable  to  make  them  good;  fi>r  his 
sorting,  selling  &c.  were  necessary  acts,  and  for-  the 
benefit  of  the  creditors,  which  we,  h&ng  unccmversant  in 
these  affiars,  could  not  have  done  oursdves.  Werettua- 
tees^  asngnees,  &c  who  receive  no  advantage  finm  their 
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to  be  held  answienible  for  the  actai  of  the  pecfd? 
ihcy  emfiojj  in  cases  where  it  is  necessarj  they  sboidd 
employ  somebody)  and  no  imprudence  is  imputed  to 
them  in  the  ehcnce,  no  one  would  be  fool-hardy  enough 
tanBdertiike  those  offices. 

On  the  other  side^  Mr.  Noel^  Mr.  ClarkeyMr.  Henkgfp 
he.  admitted,  that^  tf  it  were  customary  finr  the  broker^ 
01  these  occasions,  to  recdtve  the  money,  and  Mrs*  Piifw 
lifif  had  not  been  guilty  of  any  laches,  in  negleodng  ta 
get  it  from  him,  she  ought  not  to  be  chai:geable:  but 
^hey  inttsled,  the  fact  was  otherwise;  tar  though  some  of 
her  witnesses  had  deposed,  thitt  it  was  usual  fqr  brdl^wB 
to  receive  the  money  at  sales,  and  auctions ;  ^ers  ha^ 
very  properly,  made  the  distinction,  and  confined  tipat 
custom  to  sales  of  household  goods,  (and  things  of  snudl 
value  which  are  usually  sold  in  the  batikrupCs  hgusc^ji  and 
dehvered,  and  the  money  paid,  at  the  time  of  sale)  but  in 
fldbs  of  merchandizes,  like  the  pres^it,  (where  the  goods 
lemained  in  the  warehouse,  and  were  delivered,  and  the 
ttooey  paid,  afier  the  sale,)  either  the  party  8eUing,,<)r 
flomebody  on  his  behalf,  $aA  not  the  brokei;^  us1^dly  re^ 
csived  the  money. 

That  the  gooda  remaining  in  warehouses  could.  Uf^ 
he  said  to  be  in  th^  broker's  possessicm;  and  thei^op^ 
the  argument  drawn  from  thedce  would  not  hold.  3u^ 
adbutting  she  did  right  in  permittmjg  the  brpker.  taxfr* 
ettve  the  money,  she  ought  to  have  applied  to  have  hadit 
from  him  in  a  day  or  two  at  the  fiEurthest;  and  then  peiv 
Im|I8  she  might  have  recovered  it.  That,  the  witness, 
who  mentions  his  sickness,  caUs  it  a  few  days,  withoujb 
saying  how  many  it  was  after  th^  sale  before  be  fell  ack, 
atid  after  that,  he  lived  ten  days,  during  all  which 
4hire  is  no  pioof  of  any  application  by  Mi^.  Pw^smt  for 
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Uie  money.  ThiA  ihis  was  like  the  case  of  a  person 
reoares  k  goldsmith^s  note,  who  ought  to  call  im 
for  the  money,  (within  one  day  at  most)  and  if  he  lii^ 
gleets' it,  and  the  drawee  becomes  insolvent,  he  caiiiiot 
come  upon  the  drawer ;  as  he  might,  but  fbr  his  own  ufe 
gligence,  have  received  it  The  general  rule,  that  it  is 
fuffident  for  a  person  to  manage  a  trust  estate  a^ -he 
would  his  own,  is  subject  to  many  restrictions:  that* fi 
the'case  of  Worthington  v.  Siamfellow  (in  whidi  tbiiil 
^ted  by  Mr.  Solicitor  had  been  menUoned)  an  admmili^ 
thftrix  employed  a  person  to  rec^e  the  intestate^s  deb(8» 
&c.  and  that  persoti  becoming  insolvent,  though  it  win 
proved  in  the  cause  that  she  was  infirm  herself,  and  that 
«he  had  employed  the  same  person  in  the  management  of 
all  her  own  efiects,  yet  she  was  held  answerable  for  himt 
these  circumstances'  were  npt  a  suflScient  excuse,  and  tOm 
ought  to  have  rec^eived  it  herscif • 


Losn  Chakcelloe.  I  am  of  ojnnion  that  there 
)io  grounds  to  make  Mrs.  Parsons  answerable  in  this 
cause^for  any  more  of  the  money  than  what  she  actoafiy 
recdived.  Were  it  once  to  be  laid  down,  as  arule  in  tbb 
court,  than  an  assignee,  or  trustee,  should  be  answerabb 
in  all  events  for  the  people  they  employ,  no  man  in  fab 
senses  would  ever  undertake  tiiose  offices.  In  the  case 
of  executors,  and  administrators,  the  common  law  flo^ 
in  most  cases,  consider  the  persons  receiving  by  their 
directions  only  as  the  hands  by  which  they  receive ;  and 
tiiis  court  likewise,  to  preserve  some  consistency  with  the 
common  law,  does  confine  them  to  stricter  rules,  and 
what  is  a  devastavit  at  law,  must  be  so  here.  But  in  the 
case  of  trustees,  and  assignees,  particularly,  who  aoe 
acting  immediately  under  the  authority  of  this  courts  .k 
has  always  admitted  of  greater  latitude;  nay,,  in  the 
fermer  ease^  this  court,  and  sometimes  evm  th^.  courts  of 
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ktr,  hsve  dispensed  with  that  rigour.    Tq  cases  of  tliU        17^  ji 
idndy  it  iar  not  to  be  expected  that  the  asagnees  will         W^ 
dieiiiselTei  attend  the  dispodtion  of  the  bankrupt's  effects^  iJELCHiEij 
and  less  so  still  in  the  present  case,    from   the  sex         ^^^ 
of  the  perion  whom  the  creditors  have  thought  fxroper  to  ' 

dboose  assignee :  nor  would  it  indieed  be  for  the  benefit 
of  the  creditors,  if  they  did,  brokers,  and  such  sort  of 
people,  being  more  conversant  with  the  effects  to  be  dis- 
posed of,  better  judges  of  thdr  value,  and  more  capable- 
of  disposing  of  them  to  advantage.  And  I  am  of  opinion,: 
here  is  suBScient  evidence  of  its  being  customary  for  the. 
faokers,'  in  these  cases,  to  reodve.the  money :  one  of  thq 
Iritoeaaes  indeed,- who  is  himself  only  conversant  in  salea 
of  household  goods,*  &c  says  that  it  is  so  in  his  way  of 
hosiness,  but  in  mercantile  transactions  it  may  be  other-' 
wise :  and  another  says,  that  sometimes  he  has  known  a 
person  appointed  to  receive  the  money,  and  not  the 
broker,  who  sold  the  goods :  but  where  is  the  difference  f 
die  broker,  when  she  employed  him,  was  a  man  in  busi- 
iiesB,  and  credit;  had  she  appointed  another  person,  he 
CQjiild  be  no  more ;  he  too  might  have  failed :  ^tis  impose 
able  to  know  the  circumstance»of  men  with  absoliFte  cer-» 
tttnty.  She  nught  indeed  have  taken  security,  but  that 
security  might  have  fuled,  aihd  she  could  not  have 
security  for  security;  besides,  this  would  have  obstructed, 
and  stopped  the  affair,  and  been  contrary  to  the  customs, 
and  rules,  of  these  sort  of  transactions.  I  think  indeed 
that  the  broker  who  sells,  if  a  man  of  credit,  is  the  pnv 
perest  person  to  receive  the  money,  and  the  court  has 
ihrays  thoQght  so.  For  what  is  more  common  in  this 
court,  when  the  property  of  ships,  goods,  or  merchandize^, 
is.diqputed,  than  to  direct  the  same  to  be  sdid  by  some, 
bcoker  of  reputation,  and  credit,  who  is  to  recave  the 
money,  and  pay  it  mto  the  bank,  to  wait  the  event  of  the 
canae  ?  The  broker  in  these  cfufes  may  fail,  and  the  money 
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tterer  be  paid  iiito  the  bank,  but  lliat  is  the  usual  way  ^f 
doing  basiness,  aad  this  is  an  accident  which  caanpt  be 

BstCHiEfi   {areaeem^  or  guarded  against    The  goods  themselyes 
^*         being  in  the  braker^s  possesnon  is  very  material,  sinoe  if 

Parsons.  Jj^  was  fit  to  be  intrusted  with  these,  why  not  with  ihe 
money  ?  as  they  are  equally  liable  to  be  embezzled.  And 
though  these  goods  might  be,  as  the  counsel  for  Mr.  BeU 
c/Uer  contend,  in  the  warehouse,  that  would  not  aker  the 
ease ;  for  if  the  broker  had  the  key,  as  he  necessarily  must^i 
for  the  purpose  of  sorting,  &c  previous  to  the  sale,  that,  be* 
ing  aU  that  is  usual  in  these  cases' where  goods  are  generally 
permitted*  to  remain  in  the  warehouse,  has  been  deter-» 
mined  to  be  proper  possession,  and  does  certainly  enable 
Idm  to  dispose  of  them  at  his  {Measure,  as  much  as  if  thej^ 
had  been  in  his  own  house.  And  I  do  not  see  that  Mrs. 
Parsons  has  been  guilty  of  any  ladies :  it  appears,  the 
man  fell  sick  a  few  days  after  the  sale,  and  of  that  sick«- 
ness  died.  Whether  or  no  she  applied  to  him  during  his 
sickness,  does  not  appear:  perhaps  she  might  not  be  verjr 
presttng,  and  in  that  situation  it  would  not  be  very  con* 
sistent  with  humanity  to  be  so.  But  upon  the  whole  I 
do  not  think  she  has  been  guilty  of  any  blameaUe 
i^^hgence,  any  crassa  negligentia,  to  make  her  answers 
able  in  this  court  tor  money  she  confessedly  did  not 
receive. 


This  is  not  like  the  case  that  has  been  mentioned  of  a 
goldsmith^s  note,  where,  for  the  benefit  of  trade,  that 
being  looked  upon  as  money,  the  drawer  has  been  indem* 
nified,  if  not  offered  the  drawee  in  season.  To  manage 
a  trust  in  the  manner  a  man  would  manage  his  owa 
aflhirs,  is,  in  general,  sufficient ;  but  that  is  not  to  be  un* 
devstood  that  a  trustee  may  act  wildly,  and  arbitrarily, 
as  a  man  may  in  his  own  affairs,  but  as  a  prudent  man, 
it  i<iay  be  supposed,  would  do. 
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In  case  of  necessary  ad»,  or  acts  prudent  at  the  time^ 
tnutees  bave  been  always  indemmfied.   By  necessary  acts 
are  meant  two  sorts  of  necesaty,  a  legal  neces&ty,  and  a 
nofal  necessi^ :  a  l^al  neces^ty  is,  where,  as  in  the  case 
wludi  has  been  mentioned,  two  trustees  join  in  a  receipt, 
diat,  being  legally  necessary  to  discharge  the  debtor,  shall 
not  diarge  the  parties,  but  the  person  actually  receiving 
diall  alone  be  answerable':  in  the  case  of  executors  it  is 
ocherwise,  for  payment  to  one  executor  is  sufficient,  one 
executor  having  an  absolute  power  over  the  testator^s 
estate*  and  being  capable  of  releanng  a  debt,  dispodng  of 
any  part  of  the  effects,  assigning  a  leasehold  estate,  &c. 
and  bis  act  will  bind  the  rest :  whereas  in  the  case  of  trus- 
tees  they  must  join.     A  moral  necessity  is,  as  in  the  case 
of  Lord  Plymouth :  the  receiver'^s  business  was  to  receive 
tbe  i»odace  of  my  lord^s  estate,  and  remit  it  to  London : 
Sot  that  purpose  he  must  either  have  remitted  it  in  the 
manner  he  did,  or  brought,  or  sent  it  to  town  in  cash,  in 
bodi  of  which  there  was  some  hazard :  it  is  true,  he  might 
have  come  to  town  with  it  guarded ;  but  since  the  increase 
of  trade,  and  commerce,  inland  bills  of  exchange  becoming 
mofe  frequent,  that  has  not  been  insisted  on ;  and  as  the 
person  through  whose  hands  he  remitted  it  was  a  person 
of  reputation,  and  had  usually  conveyed  it  safe,  the  court 
Aought  he  ought  not  to  be  answerable  for  a  loss  which 
was  no  way  to  be  imputed  to  him,  notwithstanding  he 
was  a  receiver,  and  had  a  salary,  which,  it  was  urged,  im- 
pBed  an  tmdertaking  to  indemnify,  &c.     In  the  present 
ease  the  party  bdng  a  trustee  for  the  benefit  of  others, 
irkhout  any  expectation  of  gain,  or  reward,  is,  to  be  sure, 
^.more  to  be  favored,  for  that  has  always  been  considered 
as  a  material  ingredient  in  questions  of  this  kind.     I  re- 
member a  case  of  a  similar  nature  of  my  Lord  C.J.  Eyre^ 
who  was  guardian  to  Lord  Shaftesbury^  under  the  will 
of  the  late  Earl :  he  had  appointed  a  steward  of  one  of 
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_  ^^^^^        ,^500  or  JEiGOO  in  arrear;  and  it  becoming  a  question 

^  whether  the  Chief  Justice  should  be  answerable  for  it? 

j^  ]J    ^       I  remember  it  was  thought  he  oug^t  not  to  be  answerable, 

>^^^i     as  it  was  impossible  he  could  receive  the  rents  of  the  se- 

CHKVQ0      vera!  estates  himself,  and  as  tlie  man  had  been  employed 

by  the  late  Earl  himself.     I  do  not  remembeir  whether 

that  case  was  ever  befoiie  the  court,  or  not ;  but  I  know, 

the  principal  counsel  were  consulted  in  it,  and  that  was 

di^r  opinion. 


Under  the  head  of  prudent  acts,  was  the  detemunation 
that  has  been  mentioned  of  my  Lord  Talbot :  and  cerr 
taiinly  it  would  be  very  imreasonable  that  a  trustee  ^uld 
be  a  sufferer  by  any  act  apparently  for  the  good  of  the 
persons  entitled  to  the  benefit  of  the  trust :  and  this  court 
will  be  always  cautious  of  establishing  any  rules  that  may 
deter  people  from  undertaking  offices  of  this  nature,  by 
subjecting  them  to  the  hazard  of  becoming  conoderaUe 
losers,  without  any  possibility  of  gain. 

Therefore  let  the  exception  be  allowed. 

There  was  another  question  in  this  cause^  which  arose 
on  this  case. 


To  secure  Holdeny  before  his  bankruptcy^  purchased  three  ships, 

the  '®P^y*  the  vendor's  title  to  which  was  derived  by  mesne  assign- 
money  ad«  ments  from  the  original  bill  of  sale :  on  the  ISth,  16th,- 
vanced  upon  and  ggrd,  of  October ^  he  enters  into  separate  contr^iCfs 
of  shiDs  it  i«  ^*^^  ^^®  government  for  employi^  these  ships  in  their 
not  requisite  service;  on  the  17th  of  the  same  month,  he  b(HTOWS  of 
that  the 
mortgagee 

should  have  actual  possession  of  them,  it  is  sufficient  if  the  mortgagor 
delivers  to  him  all  the  possession  he  can  give. 
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ff&od  <£700,  and,  far  Becuring  the  repnyment  of  it,  Usaig&r 
thfiae  ships,  by  way  of  mortgage,  together  with  three  bot- 
tomiee  bonds.  The  original  bill  of  sale  wais  not  delivered 
to  the  uKHTtgage^,  nbr  had  h^  iCny  possession  of  the  ships. 
Oft  the  10th.  of  March,  1744,  after  the  bankrupt^^,  the 
diqps  were  sold,  and  Mrs.  Parsons,  the  same  day,  paid 
Wood  the  money  due  on  his  mortgage,  after  which  she 
ippBed  to  the  oonmiissioners  of  the  nayy,  and  recdved 
of  them  the  money  due  on  their  contract  The  question' 
BOW  was,  whether  she  ought  to  have  paid  Wood;  andy 
havii^  paid  him^  whether  she  shoiild  be  allowed  it? 

For  Mrs.  Parsons^ 

-Mr.  Attorney  Generalf  Solictor  General,  tfc.  BtgaeA^ 
•nd  dt^  the  case  of  Bfawn  v.  Heathcot,  which,  they* 
said,  was*  a  deed  of  covenants,  purpcnrting  a  sort  of 
mortgage  of  it  ship  from  one  Peif$on  to  Heathcot,  eo*' 
Tenanting  to  put  him  in  possession  thereof,  by  way 
of  security  for  a  debt,  and  thtft  he  should  sell  it  to 
pay  the  same,  returning  the  overplus,  if  any:  the  ship 
was  then  abroad,  consequently  possession  of  it  not  d^' 
fivered ;  but  the  invoices,  and  other  papers  concerning  ity 
were  delivered  to  Mr.  Heathcot;  Ptirson  dying  soon 
after,  Williams  was  his  representalite,  ^ho  became  a 
bankrupt :  Martin  for  Heathcot  took  poss)^on  of  ther 
ibip,  and  sold  it/  On  a  bill  filed  by  the  asmgnees  against 
Ueatkcotf  and  Martin,  they  wtere  directed  to  account,- 
with  leave  to  come  in  as  creditors ;  but  the  suit  tibtdingf 
and  being  afterwards  revived  by  supplemental  biU,  iik 
March,  1746,  it  came  on  again  before  your  lordship; 
and  it  was  objected,  first,  that  here  was  no  l^al  asagn^ 
ment,  because  not  accompanied  with  delivery :  Sdly,  that 
it,  being  only  a  covenant,  could  vest  no  legal  ptoperty^ 
at  most  but  an  eqidtable  one,  and  therefore  the  creditors, 
having  an  equitable  interest  likewise,  ought  to  be  let  in ; 
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Bdlfi  thal^it  was  void  by  Ae  statute,  21  Jac.  1.  c.  19. 

your  lordship  said,  ^^  the  case  is  strongelr  than  usual  for  ther 
Bttcnrnji  defendant ;  defendants,  gettiiig  an  assignment  to  seeurer 
^^'  an  old  debt,  have  prevailed,  though  the  court  leaned^ 

Parsons,     ^^g^.  ^^^^  ^  -^  j^^ob  v.  Shepherd.   I  think,  in  a  sai^ 

of  goods,  delivery  is  not  absolutely  necessary,  as  of  a  hoKse^ 
if  the  money  is  paid :  not  delivering  goods  is  a  bAdge  of 
dfaud,  when  another  comes  to  take  them  in  exeoutioo^ 
There  are  no  words  amounting  to  an  actual  asngnment 
in  point  of  law^  the  deed  restii^  in  c^v^nants^  but  the 
question  is,  whether  it  is  not  a  lien  in  equity  ?  Taylor  r^ 
Wheeler.     Cock  y,  Goodfellow. 

Sd  is  the  casc^  of  assignments  of  choses  in  action, 
'plough  beie  be  no  actual  ass^ment,  it  is  suffid^it  to 
^ve  a  Ken,  espedally  as  it  was  at  the  tame  of  the  moneys 
lent  Had  it  beeh  only  a  declaration  diat  the  goods  ahalf 
ranain  till  tfc^  money  paid,  it  would  harve  been  an  equitaU^ 
Ybm :  invoices,  bills  of  lading,  &c.  all  were  Idl  with  Heath-^ 
M  ;  nothing  remained  with  the  bankrtipt  that  oould  ffM 
him  fldse  credit."  This  determination  Was  held  a  right  one 
by  all  the  judges,  in  the  great  case  of  Ryal  v.  Rolle. 

'  The  pitesent  case  was  not  an  assignment  for  an  Ai 
debt,  nor  made  at  the  eve  of  a  bankruptcy,  but  by  a  maK 
in  gpoA.  drcumstances,  and  for  money  then  advanced!  It 
is^oligected,  the  mortgagee  had  not  possessicm :  actual  po0^ 
aasaiicm  it  was  impossible  he  should  have,  as  the  ^p0  w^ei^ 
in  the  terviceof  the  government  j  who  had  a  tempbrtty 
prt^erty  in  them ;  but,  it  is  said,  he  might  have  deiiveied 
a  sort  of  fxaAxky  a  cable,  an  anchor,  or  the  like. 

Loan  CuAKCELLOB.  The  question  is,  whether  the 
mortgagee  had  not  aU  the  possession  he  could  haxe,  all 
which  the  mortgagor  himself  had,  for  a  man  can  give  na 
more? 
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Answer.  In  the  case  of  sale  of  goods  in  a  wair^dtist^ 
delivery  of  the  key  is  delivery  of  possession ;  and  though 
Ihfe  seller  has  another  key,  by  means  of  which  he  could 
dispoM  of  the  goods/ that  would  be  no  obj^etioti^  unless 
his  disposition  was  with  the  consent  of  the  vended/ 

Ab  to  the  objection^  that  the  mortgagee  had  not  tht! 
original  bill  of  sale  deliviered  him ;  it  is  iiot  necessaiy  he 
AouM  have  it,  and  Is  often  impossible ;  the  oommismoi^ert 
of  the  navy  were  satisfied  without  it ;  if  they  could  havtf 
ihewn  that  it  remained  in  the  mortgagor's  hands^  by  ^hicb 
lie  co«dd  have  imposed  on  others,  that  would  htive  beea 
another  thing;  This  is  certainly  a  good  assignment,  and 
within  the  reason  of  that  case  which  was  so^  solemnly  de^ 
temiined  Where  li  bond  debt  is  assigned,  delivery  of 
file  bond  is  sufficient  to  vest  a  proper  lien  in  the  as^ignee^ 
(and  80  of  all  other  choses  in  action)  being  aH  the  pos^ 
iesdon  that  can  be  dehvcred,  and  that  by  means  of  idmti 
actual  possesion  can  be  obtained.  In  the  case  of  De  Grey 
y.  Richardson i  Ea^er  term^  1747,  though  seisiii  be  ne-< 
eessary  to  make  a  man  tenant  by  the  curtesy,  your  lord-* 
ship  (on  the  authority  of  Co,  Lit.  %di  where  it  is  held^ 
that  a  man  may  be  tenant  by  the  curtesy  of  an  advowson 
without  actual  seisin,  if  he  was  prevented  froih  obtaining 
k  by  the  life  of  the  incumbent)  held,  tliat  in  the  case  of  a 
fevermon  afler  a  lease  for  years,  tenant  for  years  having 
thf  fegri  title^  the  husband  would  have  been  a  trespasser^ 
had  h&  entered,  and  therefore,  though  he  never  took  po^ 
weanany  he  was  tenant  by  the  curtesy. 

In  the  case  of  Stephens  r.  Saul^  which  waiT  a  nufrtgiigv 
of  (tn^.  al,)  three  hoys,  the  mortg^kgor  becoming  a  bank' 
nipt.  Lord  Talbot  set  aside  the  mortgage  of  the. hoys, 
because  they  had  continued  in  the  bankrupts  possesion. 
But  in  the  cas^  of  Brown  and  Heathcot,  the  ships  faring 
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abroad,  and  the  inyoioes  properly  deli'^ered,  made  it  a 
good  assignment,  and  took  it  out  of  the  statute.  In  the 
case  of  Ryal  t.  Rolle^  the  judges  all  agreed  in  this  prin-s 
dpie,  that,  the  end  of  the  statute  being  to  prevent  bank^ 
rupts  from  obtaining  a  false^  illusive  credit  on  goods  whidi 
were  not  their  own,  by  the  collusion  of  the  true  owner, 
wherever  a  bankrupt  had  the  means  of  getting  actual 
credit,  it  was  within  the  statute :  but  Mr.  Justice  Burnett 
said,  how  could  the  as^gnor  be  said  to  have  the  actual 
possesinon,  when  all  the  muniments,  or  means  of  reducing 
the  ship  into  actual  possession,  were  in  the  hands  of  the 
asrignee  ?  or  what  false  credit  can  a  man  acquire  on  the 
credit  of  ships  at  sea,  who  has  not  one  evidence  of 
ownership  ?  it  is  like  the  case  of  the  delivery  of  the  key 
of  a  warehouse  to  an- assignee  of  goods  in  that  warehouse ;; 
k  b  the  means  of  the  assignee's  getting  possession,  and 
prevents  the  as«gnor  from  detaining  false  credit,  by  shew- 
kig  the  goods  as  his  own. 


Mr.  Noelf  i  con^a.— It  appears  that  Mrs;  Parsons^B 
payment  to  Wood  was  entirely  without  tfie  privity  of  the 
creditors,  so  it  will  be  no  hardship  to  disallow  this  pay-^ 
ment,  if  he  was  not  entitled  to  it  So  far  from  possession 
acoompanjdng  this  assignment,  it  appears,  on  the  evidence 
of  fVood,  that  there  was  no  talk,  or  mention  of  possession 
at  the  time :  they  say  the  ships  were  abroad,  and  in  the 
government  service,  and  therefore  no  possession  could 
be  delivered.  There  is  no  proof  of  their  bdng  abroad,' 
nor  could  they  be  so,  for  the  mortgage  is  made  the  very 
day  after  the  date  of  the  contract  with  the  government, 
tad  when  that  contract  was  not  signed :  had  they  gone 
to  the  captain,  he  would  have  delivered  possession  to  Mnr 
fVotfd. 


Mr.  Altofnetf  dted  a   case  of  a   bill   of  sale  of  a 
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person  who  was  owner  of  an  eighth  port  only  of  ti 
ship,  held  good  without  delivery  of  possession :  that  is 
nothing  to  the  present  case,  ior  the  assignor  having  asi 
dghth  only,  could  not  have  delivered  possession.  De» 
livery  cf  possesion  is  as  necessary  to  a  mortgage  as  to  a 
sale:  the  case  of  Ryal  v.  Rolle  is -an  express  determina- 
tion, that  mortgages  as  well  as  absolute  sales  are  within 
the  act 
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In  the  case  of  Brown  v.  HeeUhcot^  were  some  circum- 
stances which  have  not  been  mentioned :  all  the  title  was 
ddivered-:  the  ship  was  abroad  at  the  time  of  the  asaigkK 
ment,  and  possessimi  was  taken  as  soon  as  it  returned. 

The  original  asugnment  here,  'diey  say,  was  lost ;  but 
there  b  no  proof  of  it;  and  if  it  was  still  in  die  hands  of 
the  mortgagcNT,  as  it  might  be,  he  would  have  a  right  to 
dispose  of  the  ship  to  any  other  person,  subject  to  the 
contract  with  the  government. 


Mr.  Clarkfy  on  the  same  rade. — Every  case  almost 
conadered  in  that  of  Ryal  and  Ho/Ze,  and  these  ge« 
nend  rules  laid  down ;  that  equitable  interests,  as  well 
as  legal,  may  be  assigned ;  that  a  chose  in  action  may 
be  in  such  a  situation  as  will  enable  the  mortgagee  to 
facdd  it,  in  opposition  to  the  general  creditors;  but  all 
these  cases  were  accompanied  with  a  declaration,  that 
every  thing  possible  to  come  at  actual  possession,  and  tb 
prevent  the  vaidor,  or  mortgagor,  from  imposing  upon 
others,  and  to  take  the  ownership  from  him,  must  be 
done.  Did  Wood  then  do  dl  he  could  for  this  purpose? 
He  had  not  all  the  title :  the  original  bill  of  sale  was  not 
delivered  to  him:  it  is  not  sufficient  to  say,  it  might 
be  lost:  that  won^t  be  presumed:  it  does  not  appear, 
that  he  inquired  about  it  at  .the  time.*    The  ficit  time 
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^ood  ga^e  notice  of  hi^  cluim  was  after  the  commi^on ; 
^t  is  not  shewn  but  that  he  might  have  had  the  bill  of  salei 
had  he  required  it ;  the  contract  with  the  conunissioners 
of  the  navy  could  not  pirevent  his  taking  possession,  thi| 
pwnership  continued  in  the  contractor.  Mrs.  P(irsotts*  le^ 
ceiving  the  mopey  from  the  commissioners,  is  an  instance 
pi  the  great  inconveniepces  that  might  be  occasioned  by 
fVorxTs  lachesi  in  not  endeavouring  to  obtain  the  visibly 
ownership,  for,  if  their  argument  be  true,  Mrs.  Parsons 
Ittd  no  right  tp  receive  it  .It  is  plain  he  has  not  pom-« 
plied  with  tb^  rules  I  mentioned,  which  were  so  solenmly 
established  in  that  case,  that  the  court  will  do  nothing  to 
^nervate  them.  The  cases  cited  are  not  similar:  in 
Brown  v.  Heathcotj  the  pledgee  had  used  the  utmost 
diligence  to  c^tain  actuid  possession :  he  did  every  thing 
posable  to  obtain  it:  and  as  there  \s  so  vast  a  quantity 
qf  prc^Fty  which  does  not  lie  in  liyery,  actual  possesv 
^^  might  be  dispensed  mth,  where  every  thing  po88ibjL9 
had  been  dope  to  obtain  it.  Wood  was  so  far  from  dcHOg 
this,  that  he  lefl  the  vendor,  (for  Mrs.  Parsons,  standing 
ta  the  place  of  the  bankrupt,  must  in  this  respect  be 
conadered  as  the  bankrupt  himself)  to  transact  the  affairp 
relative  tp  it  with  the  commissic^eirs  of  the  navy,  ifc. 


Here  the  court  said,  as  Mr.  Clarke  laid  so  great  4 
^Ire^s  on  Mrs.  Pardons  rec^ving  the  money  of  the  com- 
jnissiopers,  they  enquired  in  what  right  she  received  it ; 
f^id  it  appeared  it  was  as  a  purchasor,  and  f^r  th^ 
goipctgage  was  paid  off;  the  q^  being  on  the  IQth,  ^ 
|X|ostgage  paid  off  the  same  dj^y,  ^d  the  fipjxlication  tQ 
tb$  commissioners  aflerward^. 


I^.  Henley  insisted,  the  mortgagee  ought  to  have 
^opiyefi  inuuediate  notice  to  the  master  that  the  property  of 
^  jl)4p,WM  tran^fi^red  tp  \m^  ftpur  on  the  knowledge  of 
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€he  master  the  reputation  of  ownership  entirely  depends :        1754. 

it  would  then  have  been  known  to  be  JVooiTs  ship,  and        ^-"ir-' 

Holden  could  not  have  obtained  a  false  credit  by  it  hier 

agi. 

Mr.  Sewell  observed^  that  one  of  the  contracts  with  v  ^^  -^  ^ 
jthe  government  was  subsequent  in  point  of  time  to  the  Chanc. 
mortgage,  and  therefore  (^ej^fxthe  ships  was  entirely  out 
of  the  reasoning  the  gentlen^fpn  jHrent  on,  so  that  of  that 
iie  might  have  deUvered  actual  possession :  and  as  to  the 
two  others,  the  mortgagee  might  have  applied  to  the  com** 
missioDers,  as  Mrp.  P(irsoas  .i^4.ft^W,  a^nd  be^i  xiQceived 
them  as  owner. 


LoED  Chakcellok.  Thia  is  a  material  distinction. 
4^ply  yourselves  to  this  diip,  and  (consider  agai^  Ma^ 
4^  whether^j^tfx^y  other^possea^on  might  haye  been  de- 
livered pf  it;  ^ve  ywa^y^  no  j^irtfacr  txpiible  abpitt 
lb£  Gibers. 
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17«4.  LETHIEUWEB  (fgt.  TRACY Chanc, 

April  30< 

After  an  ex-  This  cause,  which  was  ordered  to  stand  over,  now 
&on  in' a  will  ^^^^^  ^^  again  on  the  same  exception,  and  on  a  supple- 
of  a«  estate    mental  bill,  filed  by  a  son  of  Mr.  and  Mrs.  TVary,  bom 

f^r  life,  with   rince  that  time. 

remainders 

over,  these 

words,  "  and      The  question  which  the  Chancellor  made  in  delivering 

in  case  I^  D 

(the  tenant '  ^s  opinioi^  was  now  argued. 

fpr  life)  dies 

without  ji^j,  ^g  plaintiflF  were  dted  the  cases  of  Lodington  v. 

not  operate  Kime,  8  Lev.  4S1,  Shaw  v.  Weighj  Eq.  Ca.  Ab.  188, 
to  make  the  Bamfylde  v.  Popham,  8  Fern.  48T,  to  prove  that  where 
continirent  ^^^  ^^  >ui  express  estate  for  lUe  given,  and  Umitations  to 
pr  create  an  issue,  8lc,  and  then  it  is  added,  that  ^^  if  tenant  for  Hfb 
estate  tai  in  ^^  without  ijisue,  or  the  Uke,  it  shall  go  over ;"  this -shall 
life.  3  4tk.  npt  be  construed  to  enlarge  the  estate  of  tenant  for  life, 
774  and  794.  but  shall  be  deemed  relative  to  such  issue  to  whom  prer 
hier  204  and  ^^J^ding  estates  had  been  limited. 

ms.c. 

That  such  construction  would  be  most  agreeable  to 
the  testator''s  intention,  and  ought  here  to  take  place  the 
rather  for  that  this  was  a  devise  not  of  lands,  but  of 
money  to  be  laid  out  in  lands ;  so  that  this  was  a  trust 
executory,  and  ought  to  be  executed  according  to  the 
testator's  intention,  a  distinction  which  was  allowed  by 
the  ooiurt  in  the  case  of  Papillon  v.  Voycey  %  P.  WiU. 
liamsp  478. 

Loan  C^AHCELLoa. — Such  a  dbtinctipn  was  taken  in 
that  case,  but  the  determination  was  not  founded  on  it. 
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The  general  rule,  that  no  implication  shall  take  effect 

against  an  express  limitation,  is  going  too  far,  and  has 

iieen  since  dispensed  mth :  Lord  Trevor y  who  concurred 

in   Bamfi^lde  and  Popham^  1  P.  Williams^  56,  was  one 

of  the  judges  who  certified  in  Langky  v.   Baldwin ^  Eq. 

Ca.  Ab.  185,  whence  it  may  be  inferred,  notwithstanding 

tb^re  seems  a  difference  in  the  grounds  on  which  those      Caavc. 

two  cases  were  determined,  he  did  not  apprehend  there 

was  any  oontraiiety  in  them. 

Mr.  fFfMraAain.-^Where  the  words  from  which  the 
knjdication  is  contended  to  arise  have  any  terms  of  r&« 
Terence,  as, '  ip  default  of  such  issue,'  I  do  not  know  that 
these  words  have  ever  been  hdd  to  create  an  estate  tiul 
by  implication.  The  case  of  Langley  v.  Baldwin^  and 
the  Attorney  Getteral  ▼.  Sutton,  were  limitations  to  a 
certain  number  of  sons,  and,  in  default  of  issue  generally, 
imitation  over:  and,  to  be  siure,  whatever  number  of 
JBOiis  are  named,  be  it  even  to  the  90th  nomination,  as 
\oDg  as  a  posaUlity  remains  of  more  being  bom,  it  would 
be  an  estate  tail,  however  remote  that  possibility  be,  for  it 
eoidd  4Sot  be  intended  that  the  testator  meant  to  dinn- 
herit  any  of  his  grandsons :  but  in  Attorney  General  v. 
Suiton,  I  P.  Williamsj  760,  it  was  argued,  if  I  remem- 
ber right,  that  bad  it  been  '  such  issue*  it  would  have 
been  otherwise. 

LoKD  Chancellob.— In  LangUy  v.  Baldwin,  though 
they  were  sons  of  the  first  taker,  they  were  great  grand* 
ions  of  the  testator. 

Mr.  Wilbraham,  There  is  a  case  however  of  Black" 
b^rn  V.  Edgley,  1  P.  Williams^  605,  where  daughters 
were  omitted,  and  yet  the  court  would  not  omstrue  it  an 
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.estate  tidl :  it  was  a  devise  to  il.  for  life,  remainder  te 
his  first,  and  other  sons,  in  tail  male,  remainder  to  hi^ 
daughters,  in  tail  general,  '^  and  if  ji.  die  without  issue 
**  of  his  body,'^  not  '^  such  issue,''  remainder  over ;  and 
it  was  held  not  to  give  him  an  estate  udl,  for  that  it  did 
liot  j^pp^ai  |he  testator  intended  the  daughters  of  J..> 
app|(  sho\}14  take. 

On  the  siCme  side  was  dted  the  case  of  Turke  v. 
Frencham,  Dyer,  171 :  and,  as  the  argument  for  raising 
j^l  estate  tail  by  amplication  in  Mrs.  Tra<y  was  founded 
QP  the  improbability  of  the  testator's  intention  to  prder  a 
stranger  to  the  issue  female  of  his  grandsons,  it  was  oh- 
^ervedy  that  parental  affection  was  not  considered  in  law 
as  extending  forcibly  further  than  grandchildren :  that 
the  le^slature,  in  43  Eliz,f  require  a  provision  only  for 
children,  and  grandchildren ;  and  that  this  court  does  no^ 
go  so  far,  for  in  the  casie  of  a  bequest  of  a  legacy  to 
grandchildren,  to  go  over  in  t^ie  case  of  their  dying  imder 
Hge,  there  have  been  several  closes  where  the  court  h^ 
liefused  to  allow  mainten^ce  out  of  the  interest,  ]}\ii  qtt 
d^red  it  to  accumujlate,  ^d  go  oyer^  if  t;he  lie^y  itself 
did 

That  in  the  q^u^qs  pf  f^n$hy  y-  Pf¥^Pf  wd  Oia 
Attorney  General  v.  Sutton,  the  imphcatipn  arose  on 
account  of  the  preceding  limitations  being  to  a  limited 
numb(^  of  90ns,  lest  any  other  son  sl^oMld  be  difun- 
herited. 

Mr.  Attorney  General  ( Murray)  e  contra. 

We  agree  that  a  mistake  must  have  arisen  in  drawing 
thi^  will:  and  the  gentlemen  on  the  other  side  sup- 
pose it  to  have  been  not  in  confining  the  limitation  to  the 
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first  son  tp  an  estate  in  tail  male,  but  in  extending  the 

limitation  to  the  second  son  to  an  estate  in  tail  general, 

vfaich  ought  to  have  be^i,  say  they,  in  tail  male  too ; 

and  indeed  it  is  not  improbable.  But  this  furnishes  us  with 

the  strongest  argument,  that  the  testator,  or  the  drawer 

cf  his  wim  understood  that  the  words  he  used  would  give 

jui  estate  tail  by  implication  to  the  daughter,  and  that,      CftAlIC* 

we  must  suppose,  they  intended  to  ^ve  he|*,  unless  we 

can  imagine  the  testator  intended  to  prefer  the  remainder 

man  to  the  issue  of  his  owii  daughter.     In  the  icase  of 

EdgUt/y  as  cit^d  by  Mr.  Wilbraliam^  the  determination 

turned  on  the  tastator^s  intention:  the  court  would  not 

raise  an  estate  tail  by  implication  in  him,  in  order  to  let 

in  the  daughters  of  his  sons,  because  it  did  not  ajp^eai  to 

be  the  testator'^s  inteqticm  that  those  daught^^  should 

take;  had  the  court  been  of  opinion  that  the  testator 

did   intend   it,    the   determination  would   have    been 

£ODtrary ;  and  the  intention  of  the  testator  is  die  point  I 

pit  it  upcm  here.     Did  Sir  William  Dodwell  int^id  to 

prefer  the  remainder  men  to  the  i^sue  female  of  all  his 

sons  ?    The  court  will  then  be  warranted  in  adding  d^ 

word  ^  such  ;^  that  by  ^  issue,'  the  want  of  which  is  to  entitle 

the  remainder  over  to  take  place,  may  be  understood  such 

issue  only  to  whom  the  preceding  limitadons  extended. 

But  if  he  intended  that  the  daughters  of  his  grandsons, 

if  any,  should  take  before  the  remainder  men,  your  l^d- 

ahip  will  construe  this  an  estate  tail  in  Mrs.  IVtf ry,  by  - 

which  alone  that  intention  cafi  be  answered. 

The  Lord  Chancellor  postponed  his  ojnnion  three  or 
four  days,  and  then  delivered  it  thus : 

This  matter  is  brougbton  on  an  exertion  taken  hf 
die  plaintiff  to  the  Master^s  report,  whereby  he  i^roves 
g(  the  oanveyance»  md  settlement,  of  the  estates  purrhased 
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in  pursuance  of  the  trust  created  by  Sir  William  Dod- 
welts  will,  and  on  a  supplemental  bill,  which  has  beep 
filed  in  order  to  bring  the  infant  son  of  Mr.  and  Mrs. 
Trtuy  before  the  court. 

The  exception  taken  b,  that  in  the  setdement,  afler 
the  limitations  to  Mrs.  Tracy  for  life,  remainder  to 
trustees  to  preserve,  &c.,  remainder  to  her  first  and  other 
sons  in  tail  male,  remainder  to  her  daughters  in  tail,  it 
follows,  in  the  words  of  the  will,  ^^  and  in  case  she  shall 
depart  this  life  without  issue  of  her  body  living  at  the 
time  of  her  decease,^  &a ;  instead  of  which  the  plaintiff 
claims  the  insertion  of  ^^  and  for  default  of  such  issue.^ 
The  supplemental  bill  however  makes  the  whole  open^ 
and  I  must  direct  the  settlement,  so  the  exception  was 
unnecessary. 

In  this  cause  two  questions  have  been  made : 
1st,  Whether  these  words,  which  the  master  has  tran- 
scribed from  the  will,  do  operate  to  make  all  the  subse^ 
quent  remainders  contiiigent  ? 

Sdly,  If  they  have  not  that  operation,  whether  an  im- 
plication does  not  arise  fi:t>m  them,  that  all  the  issue  of 
Mrs.  Tracy  should  take  before  any  of  the  subsequent 
remainders,  f.  e.  whether  they  do  not  give  Mrs.  Tracy  an 
estate  tail ;  the  consequence  of  which  will  be  (but  that 
is  only  a  consequence)  a  power  in  her  to  bar  the  re- 
mainders? 


Upon  the  first  question  I  have  already  given  my  opi- 
nion, that  these  words  are  not  sufficient  to  make  the  sub- 
sequent remainders  contingent ;  so  I  shall  go  no  further 
into  that  question  now  than  is  necessary  to  explain  the 
other.    I  have  no  doubt  but  that  the  lands  directed  to  be 
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pufchlued  are  to  be  settled  aooording  to  the  legal  oo»-  1754. 
struction  of  the  words  in  respect  of  the  other  lands  de-  t  «,^Z*'  -. 
Tised,  though  possibly  there  are  cases  that  might  warrant 
*  aome  doubt,  but  I  tlijnk  the  estates  ought  to  go  together, 
for  there  are  words  of  reference :  in  the  next  place,  there 
can  be  no  doubt  but  Sir  William  Daduell  intended  to 
make  as  strict  a  settlement  of  both  as  he  possibly  could :  Ckaxc; 
that  is  most  dear :  the  presumption  of  that  intention  is 
strengthened  by  the  blank  left  in  the  will,  for  after  he 
)ias  completed  the  limitations  to  his  daughter,  to  Sir  H.  N. 
and  to.  Mr.  L.  and  their  respective  issues,  he  did  not 
limit  a  remainder  to  his  heir  at  law,  but  left  a  great 
blank,  with  a  view  perhaps  to  carry  it  still  further*  It  is 
strengthened  too  by  the  observation,  made  at  the  bar,  ci 
bis  making  trustees  to  preserve,  &c.  and  enjoining  the 
several  takers  to  use  the  name  of  DodwelL 

The  question  is,  whether  the  words  he  has  used  can 
receive  a  construction  agreeable  to  t}iat  intention,  or  not ; 
and  then  whether  those  words  will  give  a  remainder  in 
tail  to  Mrs.  Tract/,  or  not  ?  The  consequence  of  that 
construction  would  not  secure  the  estate  to  the  daughter 
of  a  son^  which  is  the  end  intended  to  be  answered  by  it, 
nor  would  it  ever  come  to  such  a  daughter  but  by  descent 
from  the  mother,  if  she  thought  fit  to  permit  it,  she 
could  not  take  ex  provisione  testatt/ris,  though  it  would 
defeat  the  subsequent  remainders. 

On  reflection,,  I  am  more  confirmed  in  my  opinion  on 
the  first  question,  (that  the  remainders  are  not  contingent) 
to  which  the  case  of  Clarke  v.  Luxford  is  very  strong; 
and  indeed  I  am  clearly  of  opinion  that  Sir  IVilliatn 
Dodwell  meant  those  words  as  relative  only  to  the  trust 
he  had  created  during  the  minority  of  Sir  H.  N,     His 
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daughter  and  Sir  fT^  deem  to  hav6  been  the  ]M4nd]^ 
objects  of  his  bounty,  and  they  appear  by  th^  will  to 
have  been  both  then  minors.  Wiat  does  he  do  then  ?  H^ 
directs  his  estate  to  accumulate  during  the  minority  ei 
his  daughter,  and  after  shie  attains  her  age,  she  is  to  h&v^ 
possession:  after  this,  he  ccxisiders  Sir  H.  N.  in  the 
same  light,  and  makes  the  same  provision  during  his  mi-' 
tiority,  to  increase  the  bulk  by  accumulation.  But  when 
he  comes  to  the  subsequent  limitation  to  M^r.  S,  L.y  there 
is  nothing  of  this  kind^  What  did  he  mean  then  by  th»l 
cbHtingeDcy  ?  Tha:t  it  was  likely  his  daughter  might  die 
ft  minor  unmarried,  and  in  that  c^se  he  provides  for  ^ 
minority  of  h^r  successor,  Sir  H.  N,  $  but  if  she  lived  t6 
b^  married,  and  have  issue,  he  did  n6t  imi^ile  sudt 
issue  would  die  in  his  (Sir  H.  AT.^s)  minority,  and  there^ 
fore,  previous  to  his  provirion  for  Sir  H,  N.'s  minority, 
he  puts  the  contingency  of  his  daughter's  dying  without 
issue  living  at  her  death,  which  I  am  of  opinion,  (and  I 
should  be  of  t!he  same  opinion  on  a  special  veti£cl) 
toiounts  to  her  dying,  without  issue  living  at  her  dealA^ 
during  the  minority  ofSir  ff.  N.  Consider  then  what 
operation  that  has  on  the  subsequent  devise.  NoUe  Itt 
all.  It  is  a  plain  devise  to  Sir  H.  N.,  remainder  to  Hd 
ton  in  tail,  reminder  to  his  daughters  in  tail,  remainder 
to  Mr.  L.J  8cc. ;  aiid  this  I  am'  of  opinion  is  a  substaii- 
tial  devise,  independent  of,  and  entirely  free  from  that 
conting|ency.     This  brings  me  to  the 


2nd  question :  supposing  the  contingency  does  not  go 
through  the  subsequent  limitation,  whether  the  woilds  db 
not  afford  such  an  implication  of  the  testator^s  inteiltioiii 
of  letting  in  all  the  issue  of  his  daughter,  as  will  reqtiit^ 
the  construction  to  be  a  remainder  in  tail  in  Mrs.  Tracjfj 
without  which  the  daughter  of  a  son  ootdd  not  t^Ue  ? 
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Several  eases  there  are  of  estates  tail  arimng  by  knpli-»        1^54. 

atkn,  and  properly  on  the  several  ^stmetionn  that  have  ^  '^^''^ 

.       f  Lethiec- 
been  mentionea. 


Where  an  estate  is  Hmited  to  a  man>  without  atiy  words 
of  limitation,  and  if  he  dies  without  issue,  Sic.,  this  is  an 
Estate  tail  by  implication.  Ghahc. 

Cases  of  this  kind  are  mentioned  by  my  Lord  Hale  in 
King  T.  Melting ;  mentioning  this  case,  I  cannot  help 
saying  it  b  a  great  misfortune  to  Westminster  Hall  that 
Ijord  HaWs  own  argument  of  it  is  not  to  be  found,  for  it 
is  yery  incorrectly  reported. 

Caste  there  ure  too  that  go  further :  whe^e  an  exprea^ 
estate  fcft  fife  is  devised,  and  if  he  dies  without  issue,  &a, 
tins  tufils  it  into  an  estate  tail  by  implication :  so  too 
where  the  limitation  has  been  to  a  man  for  life,  after  to 
ISA  flrk,  and  so  on  to  a  determinate  number  of  sons, 
without  taking  in  all,  and,  if  he  dies  without  issue,  &c ,  to 
go  ovef,  an  estate  tail  has  been  raised  by  implication,  to 
let  ill  the  rest.  This  was  the  case  of  Langley  v.  Bald" 
witty  &c. 

But  i  do  not  think  any  one  of  these  cases  comes  up 
t6  the  present,  for  the  ground  of  all  these  cases  is  this, 
if  the  wordis  that  afford  the  implication,  the  words  ooT 
contingency,  the  connecting  words,  were  turned  into 
words  of  limitation,  they  would  give  a  clear  estate  tail  by 
devise.  For  instance,  I  give  to  A.  and  if  he  dies  with- 
out issue,  to  B. ;  this  is  the  same  as  if  I  give  to  ^.  re« 
mainder  to  his  issue,  &c.,  and  that,  according  to  the  doc- 
trine of  Shelley s  case,  is  an  estate  tail,  for  the  two  estatea 
conj<nn.  Try  the  present  case  by  this  rule ;  these  being 
turned  into  words  of  limitation,  it  would  be  thus ;  ^^  To 
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my  daughter  for  life,  remiunder  to  her  sons  in  tail  mrie, 
remainder  to  her  daughters  in  tail,  remainder  to  suebv 
issue  of  my  daughter  as  she  should  leave  at  her  decease^ 
she  djring  in  the  minority  of  Sir  H.  N.*^  That  would 
not  be  an  estate  tail,  the  particular  issue  there  would  tske 
by  purchase. 

In  the  case  of  Langlty  v.  Baldwin^  the  words,  turned 
into  an  express  limitation,  would  create  an  estate  tall ; 
but  these  words,  if  they  receive  that  construction  which  I 
think  they  ought,  (confining  them  to  the  minority  of  Sir 
H.  N,)  place  them  where  you  will,  create  no  estate  tail. 
It  has  been  said,  it  will  be  a  hardship,  if  any  issue  of  the 
daughter  are  excluded :  but  how  has  this  been  ai^ued  f 
It  is  agreed  there  was  a  mistake  in  the  will,  and  it  baa 
been  candidly  admitted,  that  it  is  more  probable  the  mis- 
take was  the  letting  in  any  of  the  daughters,  than  the. 
omitting  those.  What  then  am  I  to  do  ?  Instead  of 
rectifying  a  mistake,  to  increase  it,  by  letting  in  all  the 
daughters,  because  the  testator  by  mistake  has  let  m 
some ;  and  I  am  to  do  this,  notwithstanding  the  great 
anxiety  he  has  expressed  about  accumulating,  and  strictly 
settling  these  estates,  by  such  a  construction  as  wUl  de- 
feat all  this  settlement.  Besides,  if  there  be  any  thing  in 
the  objection,  it  is  not  likely  the  infant  will  marry,  and 
have  issue,  before  twenty-one,  and  if  he  lives  to  that  age,, 
he  may  join  with  his  mother,,  and  bar  all  the  limitations. 


In  the  case  of  Blackburn  v.  Ee/^/^y,  mentioned  by  Mr. 
Wilbrahavij  (where  the  words,  from  which  the  implica- 
tion, turmng  the  estate  for  life  into  an  estate  tail,  was 
contended  to  arise,  are,  ^^  and  for  default  of  issue,^'  gene« 
rally,  not,  as  here,  under  a  particular  restriction)  there 
is  the  Uke  reasoning  as  here,  and  the  present  case  is 
much  stronger,  on  account  of  the  restriction  on  the  word 
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issue,  espedally  if  the  mistake  was  what  it  is  admitted 
fikdy  to  have  been.  Though  it  is  true  in  general,  as 
Mr.  Attorney  General  contended,  that  the  consequential 
power  of  barring  the  limitations  (which  would  have  fol- 
lowed the  construction  desired  by  the  defendants)  is  not 
to  be  conadered  in  the  construction  of  a  devise,  yet  (as 
in  Bamfylde  v.  Popham)  that  consequential  power  has 
been  regarded  where  the  meaning  is  uncertain;  and 
therefore,  to  rectify  a  casus  omissus  in  the  will,  I  must 
not  destn^  all  those  limitations  which  the  testator  has 
expressed  so  much  anxiety  to  establish. 


1754. 
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But  what  I  ground  myself  prindpally  on,  is,  that  the 
wordsj  bang  turned  into  a  limitation^  would  not  convey 
aa  estate  tail. 


/ 
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SPARROW  agL  HARDCASTLE. Chanc.  ^h  May. 

LoBD   Chancellob. — The  general  question  in  this  After  a  be- 
cause is,  whether  the  devise  of  the  advowson  o{  Addle,  (as  ^''®  ^^^ 

/•I  .1  X 1      1  11         ^  estate  gene- 

part  ot  the  lestator  s  real  estate)  has  been  revoked  or  not  ?  rati y,  a  con- 

And  that  depends  on  one  short  fact.  C//nl  Arthing"  veyanceexc- 
tottj  by  his  will^  dated  the  28th  of  Julj/,  1716,  devised  tees  of  an  ad- 
all  bis  estate,  real  and  personal,  (without  mentioning  this  vowson,  in- 

advowson  parUcuIarly)  to  trustees,  &c.  and  thereby  makes  ^'"'J®"  \"  ^"® 

^  ''  ^       .  .  devise,  is  a 

his  nephew,  Cj/ril  ArlhwgtoHy  tenant  for  life,  with  re-  revocation  of 

naainders  over.     After  this^  by  a  codicil,  he  revokes  that  ^^  with  re- 
dispositioix  with  respect  to  his  iKphews  C  -4.  and  C.  //.  advowson. 
&C.     Subsequently,  by  a  second  codicil,  dated  the  21st  3  Atk.  798. 

of  November^  1728,  he  revokes  the  former  codicil,  and  ,;  ^*    ^^' 

oler^  224. 
leaves  the  former  devise  to  operate  as  to  C.  A.  &c.     On  s.  C. 

the  some  day,  he  executes  a  grant  of  this  advowson  of 
Addle  to  Sir  W.  ffawkesworth,  and  others,  and  their 
hcdrs;  and  it  stands  on  the  evidence  that  this  grant  yras 
executed  after  the  codicil.  After  this,  a  deed  of  trust 
was  executed  by  Sir  fV.  H.  &c.,  whereby  the  convey- 
ance of  the  advowson  was  declared  to  be  in  trust,  that 
die  trustees  should  present  such  son  of  Robert  Jackson 
as  should  be  qualified  to  accept  it  on  the  first,  or  any 
future  avoidance ;  and  if  none  should  be  then  qualified, 
present  another  person  in  the  mean  time,  taking  a 
bond  from  him  to  resign ;  and  then  follows  this  proviso, 
that  in  case  when  the  church  shall  first  become  void,  or 
cm  any  future  vacancy,  Jackson  should  have  no  son,  or 
(Hie  of  his  sons  should  be  presented,  and  refuse  to  accept 
the  same,  the  trustees  were  to  stand  seised  for  the  grantor, 
and  his  heirs,  and  to  reoonvey  on  request^  and  in  di^ 
nean  time  to  present  such  person  as  the  grantor,  or 
his  heirs,  should  direct,  and  far  want  of  such  direction, 
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whomsoever  they  should  think  meet  A  son  of  Jackson 
has  been  presented,  so  that  the  trust  is  performed :  and 
now  this  bill  is  brought  by  the  heirs  of  the  grantor,  to 
have  a  conveyance.  Whether  or  no  they  are  entitled  to 
it,  must  depend  on  the  question,  whether  the  will,  as  to 
the  advowson  in  question,  was  revoked  by  the  convey- 
ance, or  whether  any  thing  therein  passes  to  the  devisee? 
To  effectuate  a  devise,  the  general  principles  are,  that,  at 
the  time  of  making  it,  the  testator  must  have  a  disposing 
capacity  of  mind,  and  an  estate  in  the  premises  which  he 
takes  upon  himself  to  dispose  of,  and  that  estate  must  re- 
main in  the  same  condition  till  his  death ;  for  any  altera- 
tion, any  new  modelling  of  the  estate  after  the  will,  will 
be  a  revocation  of  it ;  unless  in  certain  cases  which  shall 
be  mentioned.  Such  arc  the  general  principles,  and  the 
cases  supporting  them  are  strong.  If  a  man  makes  a  wDI 
devising  land,  and  after  executes  a  feoffment  to  his  own 
use,  it  is  a  revocation  of  the  will,  notwithstanding  it  is  in 
point  of  law  the  old  use,  and  will  descend  ex  parte  pa- 
ternoy  or  mat  em  d^  as  before:  so  likewise  a  feoffment 
without  livery,  a  bargain  and  sale  not  inrolled,  or  any 
other  imperfect  conveyance,  will  be  a  revocation,  because 
it  imports  an  intention  of  altering  tiie  condition  of  the 
estate.  So  where,  afker  making  a  will,  the  testator  exe- 
cutes any  legal  conveyance,  it  is  a  revocation,  because  the 
estate  is  gone,  and  the  will  has^lost  the  subject  of  its  ope- 
ration. Thus  in  the  case  of  Lord  Lincoln  v.  Rolls^  Eq. 
Ca.  Ab.  411,  Edward  J  Earl  of  Lincoln,  made  a  martiage 
settlement  on  a  person  whom  he  never  married,  or  asked 
to  marry  him :  though  this  was  a  conveyance  made  for  a 
special  purpose,  and  he  was  in  of  the  old  use,  it  was  de- 
termined by  the  House  of  Lords  to  be  a  revocation  of  his 
will.  Nay,  it  has  been  carried  so  far,  that  where  a  man, 
after  making  his  will,  thinking  he  had  only  an  estate  tail, 
suffered  a  recovery  to  confirm  the  will,  it  was  held  to  be 
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a  revocation  of  it.  '  Thus  far  have  the  cases  gone,  and  the 
principles  established  by  them  have  been  relied  on  here, 
and  are  universally  allowed  to  be  law,  without  referring 
to  the  particular  cases  as  they  stand  in  the  books :  but  the 
distinction  taken  here  is,  that  Mr.  A.,  by  executing  these 
inat3ruments  together,  intended  them  as  parts  of  one  act, 
whereby  the  whole  fee  was  to  be  disposed  of:  that  the 
grant  was  designed  for  a  particular  purpose,  viz.  to  create 
a  trust  for  tne  benefit  of  a  son  of  Jackson^  and,  subject 
to  that  trust,  the  whole  estate  was  to  pass  by  the  will : 
and  it  has  been  contended,  that  though  the  trust  was 
further  declared  to  be  for  the  grantor  and  his  heirs^  it 
was  the  same  as  if  he  had  left  it  to  result,  for  in  either 
case,  so  much  of  the  trust  as  remains  in  him  will  pass  by 
his  will :  I  find  no  authority  for  this,  and  am  of  a  di& 
ferent  opinion.  If  a  man,  seised  of  a  real  estate,  devises  it, 
and  after  conveys  the  legal  estate,  though  there  be  only 
a  partial  declaration  of  trust,  yet,  as  he  has  granted  the 
whole  l^al  estate,  it  is  a  revocation  of  the  will.  In  the 
case  of  Parsons  v.  Freeman^  Michaelmas^  26  Geo.  2.,  it 
has  been  said,  that  I  declared  it  to  be  my  opinion,  that  if 
a  tnan,  seised  of  a  trust  estate,  devises  the  same^  and  af« 
terwards  takes  a  conveyance  of  the  legal  estate,  that  does 
not  revoke  the  will :  I  did  say  so,  obiter ^  but,  as  that  was 
not  the  point  in  question,  I  do  not  think  myself  concluded 
by  it ;  I  am,  however,  still  of  the  same  opinion,  and  am 
oonfirmed  in  it  by  a  case  in  1  Ro.  Ab.,  616,  pi.  3,  in 
which  my  lord  Rolle  refers  to  Dyer^  6  E.  73,  pi.  10, 
M.  88  and  39  Eln.  B.  R.  The  case  referred  to  is  plainly 
that  of  Montague  and  Jeffery^  and  the  placitum  imme- 
diately preceding  this,  viz.,  pi.  2,  cites  the  case  of  Mon- 
tague bhA  Jefferify  in  that  manner. 


1764. 

Sparrow 
agt. 

Hard- 

CASTLS. 


Chamc. 


This  was  probably  allowed  for  law  in  that  casej  for  it 
16  probable  my  Lord  lioUe  had  a  further  report  of  this 
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agt. 

Habd- 

CA6TLE. 


Chanc. 


case  than  any  that  have  been  published.  Thtte  ir€frfe  twd 
estates,  the  legal  and  the  use,  so  that  a  ttian,  by  ^fealdng  m 
conveyance  of  the  dry  legal  estate,  had  done  no  itct  to 
alter  the  beneficial  interest.  The  piindpal  ground  on 
which  they  put  this  case  is,  that  this  grant  was  only  in* 
tended  for  a  particular  purpose,  and,  when  that  puipose 
was  answered,  the  estate  was  not  intended  to  be  altered, 
but  to  reiuain  as  before;  and  this  was  compalr^d  to  a 
mortgage :  a  mortgage  for  years,  say  they,  is,  at  hiwy 
only  a  revocation  .tpro  tanto ;  and^  in  equity,  a  Mioit- 
gage  in  fee  is  the  same,  as  being  an  act  int^ided  ibr 
a  particular  purpose,  and  atiy  other  act  intended  for  a 
particular  purpose,  mu^t,  it  is  contended,  be  considei^d 
in  the  same  light.  Mortgages,  to  be  sure^  ha^e  been  db- 
'termined  to  be  only  revocations  pro  tanto ;  bnt  I  do  not 
iind  that  the  cases  warrant  the  putting  these  detemmia* 
tions  on  that  ground.  Non^  of  them  ate  expressed  to  be 
•determined  on  the  foundation  of  a  special  purpose,  ex^ 
cept  Vernon^,  Jones,  which  Mr.  Venwn  reports  {^Vem, 
S41),  with  a  Qu.  (for -as  to  Hally.  Hunch,  \  Vern,  SS9> 
4t  was  not  said  that  the  estate  was  granted  ftn:  a  sqpeoal 
purpose,  but  it  is  doubtful  whether  the  court  we»t  dn  tiie 
point  of  a  total  revocation,  or  republication).  These 
cases,  however,  were  certainly  rightly  detemnned,  for 
they  are  cases  of  securities  for  money.  The  reason  why 
mortgages,  pleases,  conveyances  for  paym^t  of  debts, 
and  other  securities  for  the  money,  Q.)  are  taken  out  of 
the  general  rule  is  this ;  it  does  not  depend  on  the  general 
ground  insisted  on  at- the  l)ar,  of  being  conveyances  for  a 
particular  jnirpose,  but  on  the  foot  of  being  a  security 
only :  whether  the  mortgage  be  for  years,  or  in  fee,  is  aS 
one  in  this  court ;  they  are  alike  considered  as  chattel  in- 
terests, a  mortgage  in  fee  goes  to  the  executors,  (for  whom 
die  heir  is  only  a  trustee)  suj^xirts  no  dower,  and  Iras  no 
•one  property  of  a  real  estate :  that  being  so,  it  is  not  at 
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all  ioetmnsteftl;  to  aay  i^ucb  an  instrument  is  no  r^ypcyfi- 
tioii,  ibr  tbe  case  there  i$  no  more  than  thisj-^^testaUH*, 
seised  of  a  real  estate,  devises  that  real  estate,  and  after- 
wards parts  with  nothing  but  what  is  personal.  But  to 
onnpare  this  with  the  present  case:  The  grant  here 
passes  the  whole  legal  estate,  and  the  declaration  of  the 
trust  includes  the  whole  right  of  presentation  (which  is 
tbe  profits  of  an  advowson) ;  so  that  not  only  the  whole 
legal  estate,  but  the  whole  trust  is  parted  with :  for  if  the 
heir  of  the  grantor  does  not  think  fit  to  nominate,  the 
h«r  of  the  grantee,  on  every  avoidance,  is  to  nominate 
whom  he  pleases.  This  I  take  to  be  very  material,  for 
the  devisee,  if  he  takes  it,  must  take  it  subject  to  that 
genered  (rust :  joot  Xbat  I  think  this  determination  needs 
depend  on  such  a  nicety.  The  cases  of  this  sort  do  not 
depeiid  on  sucb  a  general  ground  as  that  of  being  intend- 
ed for  /I  ^peciid  purpose;  /or,  as  Mr.  Henley  says  v^ry 
jofldy,  tihei:^  could  not  be  a  more  special  case  than  that 
of  Lord  UmceUn.  L(cvd  Trevor  takes  up  these  considei»« 
Imsy  find  tbe  ease  of  Xiocd  Lincoln^  in  a  case  that  iftm 
Qiciilioiied  by  Mr.  'Sotl,  in  a  bode  he  dited,  (Fitzgib. 
9ti)»  which  I  do  not  care  to  rely  on,  as  it  is  of  no  au-^ 
tboriliy,  though  this  asd  ^ome  other  cases  are  well  re- 
potted in  it ;  .this  particularly  very  finely,  for  I  have  a 
MS.  jiote  ^  it;  and  I  choose  to  r?ly  on  the  opinipn  of 
IjokA  ZWcor,  mbo  had  a  ^reer  i^ay  of  dunkii^  tlian  most 
of  the  common  law  judges. 


i;54, 


Chanc* 


I  am  therefoce  of  c^nion  that  the  plakitiffs^  the  h^s 
at  law,  aoe  .antided  to  this  advowson ;  and  must  decree 
^  Mcoedii^y,  unless  the  defendant  chooses  to  try  tjbe  fiiot 
of  idiepnoritj  of  die  execoUon  of  the  oodicil  to  the  grantt 
fior  upon  that  it  depends,  and  this  fact  is  supported  by  the 
ewdence  of  one  person  only,  speaking  too  from  his  me- 
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Sfabbow 

agt. 
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TLE. 
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mory  after  thirty  years.  Give  me  an  answer  to  this  in  'm 
day  or  two;  if  you  decline  the  trial,  that  will  be-viy 
decree. 


Dr.  Arthington  declined  trying  it,  so  the  decree  fwas 
afterwards  pronounced  agreeably  to  this  opinion. 


1754. 
Mays. 

Where  an 
i^eementy 
for  the  pur- 
pose of  ef« 
iectiDga 
marriage, 
was  dtetroy- 
ed  by  the 
death  of  one 
of  the  par- 
ties, de- 
creed, that  a 
bond  and 
money  lent 
in  pursuance 
of  it,  should 
be  restored 
^  the  other. 


JEMMITT  agt.  WYTTS. Chakc. 

Plaintiff  being  in  a  treaty  of  marriage  with  the 
daughter  of  Richard  Wyits^  defendants  testator,  Wytls 
proposed  to  give  his  daughter  «£500.;  but  plaintiflTs 
father  reftiSed  to  giro  his  consent  unless  he  would  make 
it  ^1000.  The  match,  on  this,  was  about  to  break  ofl^ 
to  prevent  which^  plaintiff  proposed  to  fVylis,  that  if  he 
would  advance  ^200  more  than  he  had  proposed  to  pay 
down,  he  would  give  his  bond  for  the  repayment  of  the 
additional  <f  200,  in  case  his  wife  should  die^  living  her 
father,  and  'that  he  (the  father)  should  have  the  other 
«£800  of  the  plaintiff's  money,  to  make  up  the  oDOOO, 
his  father  expected. 

This  was  accordii^ly  done;  and  IVyils,  the  father, 
dying,  plaintiff  brought  his  bill,  to  have  this  bond  deli- 
vered up,  and  the  <£S00  paid  him :  which,  notwithstand- 
ing the  proposal  came  from  him,  and  he  was  now  apply- 
ing to  have  the  benefit  of  breaking  his  own  agreement, 
was  nevertheless  decreed  accordingly,  on  the*authoaity  of 
Turton  v.  Benson^  1  P.  WilUams^  496. 
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MOORE  agt.  BEVIS.— Chanc. 

May  9. 

Equity  will  not  give  costs  for  not  going  to  trial  on  an      Costs, 
issue  from  this  court,  but  where  a  court  of  law  would 
liave  done  it. 

Therefore,  the  notice  of  trial  in  this  case  being  coun- 
termanded in  season,  the  court  refused  to  give  costs. 


1754. 

.      BRADISH  agt.  GEE. Chanc. 

^  May  10. 

Ukdxr  a  former  decree,  by  ccHieent,  in  174S,  an  an-  Under  a  de- 
cestor  of  the  plaintifiTs  w&  was  entitled  to  the  money  p*"^*  durect- 
whidi  should  be  the  produce  of  certain  lands  directed  to  be  turned 
be  add  for  that  purpose :  and  the  question  on  the  present  into  money, 
Uli  wail  between  the  plaintiff,  as  his  heir,  and  his  personal  entiSed  u> 

lepiesentative.  the  produce 

of  land  so 

The  plaintiff  infflked  to  have  the  lands,  as  descended  cannot  elect 

to  him ;  and  his  claim  was  founded  on  certiun  acts  of  the  whether  it 

ancestor,  by  which,  it  was  contended,  he  had  expressed  gcend  tohis 

an  intention  to  keep  the  lands  to  himself,  and  considered  heir,  or  exe- 

them  as  such.   And,  on  his  behalf,  it  was  insisted  by  Mn  f  "tor,  or  to 

.  keep  the 

AUormey^'Generaly  and  Mr.  Yorke,  that  whoever  is  en-  laxii»    Am- 

titled  to  the  fee  of  lands  to  be  purchased  with  money  ^^»  229. 

agreed  to  be  laid  out  in  that  manner,  or  to  the  money     *    * 

whidi  is  to  be  the  produce  of  lands  agreed  to  be  sold  for 

that  purpose,  has  a  nght  to  determine  the  question  be- 
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Bradish 
agt. 

Gee. 

_\  _ 

Chanc. 


tween  his  heir,  and  his  executor,  and  to  direct  it  to  descend 
to  which  of  them  he  pleases;  his  direction  (though  by 
parol)  amounting  to  a  rebutter  of  that  equity  which  re- 
quires a  specific  performance  of  the  agre^anent.  Awards 
V.  Earl  of  Warwick ^  1  P.  Williavis^  171. 

Mr.  Henley^  for  the  defendant. 

It  is  fairly  admitted,  that  every  agreement  between 
parties,  or  direction  by  a  court  having  prc^r  audionty, 
is  to  be  considered  in  this  court  just  as  it  would  if  ac- 
tually executed  in  a  court  of  law :  and  that  the  judgment 
of  any  court  having  proper  authority,  directing  money  to 
be  turned  into  land,  or  vice  versd,  is  as  significant  as  an 
agreement  of  the  parties'  own ;  but  upon  this  a  very  nice 
distinction  is  attempted  to  be  ingrafted,  and  that  is,  that 
the  owner  of  this  land,  or  money,  has  a  oontrol  over  that 
equity  by  directing  to  whom  it  shall  descend,  whether  as 
land  or  money ;  and  that  this  may  be  done  by  parol;  oay 
fiirther,  by  any  act,  &c.  intimating  an  intention  of  alter- 
ing the- manner  of  its  descent  The  case  that  has  been 
cited  does  not  go  quite  so  far,  though  my  Lord  MacHeu 
field  did  intimate  in  that  case  that  a  parol  deckratkni 
would  have  controled  that  trust.  I  must,  however,  sub^ 
mit,  that  the  most  express  parol  declaration  would  not  be 
permitted  to  alter  that  quality  which  ^  equity  of  this 
court  thinks  proper  to  impress  upon  k. 

There  is,  besides  this,  another  question  of  very  great 
importance,  and  that  is,  whether  a  person  claim'uig  undar 
one  of  the  parties  to  an  original  decree  by  consent  shall  be 
at  liberty  to  pray  another  decree  diametrically  oontraiy 
to  the  former,  while  that  stands  unimpeeched  ?  New  a- 
decree  by  consent  cannot  be  appealed  fit>m,  or  rdieud : 
that,  I  Bpprehend,  was  settied  in  Sir  Ge9rge  Dcwniifff^ 
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case,  shortly  reported  in  Eq.  Ca.  Abr.  166 ;  and  it  seems 
▼eiy  extraordinary,  that,  though  the  court  will  not  rectify 
an  error  by  rehearing,  or  appeal,  yet  you  mt^  bring*  an 
original  bill,  and  the  court  will  make  ^oiod'ier  decree  di- 
rectly repugnant,  and  two  contradictory  decrees  shaH 
stand  on  the  records  of  this  court  operating  together  on 
the  some  subject ;  yet  this  the  plaintiff  is  seeking  by  the 
present  bill,  viz.  to  have  your  lordship  in  a  new  decree 
consider  the  estate  as  land,  descendible  as  such  to  his 
wife,  though  in  the  former  decree  of  1742  it  was  directed 
to  be  converted  into  money. 

LoBD  Chancellor. 

I  agree  with  the  plaintiff's  counsel,  that  where  a  man 
is  entided  to  the  property  of  lands,  &c.  to  be  purchased 
with  money,  or  money  to  arise  from  a  sale  of  lands,  and 
has  his  election  to  take  it  either  way,  very  slight  acts  of 
his  wffl  determine  whether  that  property  shall  go  to  his 
hdr,  or  executor.  I  will  not  go  so  far  as  to  say,  as  my 
Lord  Macclesfield  did,  that  a  parol  declaration  shall  de- 
termine it :  it  is  unnecessary  here,  and  therefore  I  will 
not  coiffirm  that  opnion ;  but  thus  much  I  will  say  as 
my  opinion,  that  any  express  acts  will  be  evidence  of  the 
party^s  election.  But  this  must  be  understood  to  be 
meant  only  in  cases  where  the  party  has  his  election  to 
trice  it  either  way,  for  when  the  party  himself  has  no 
sQ^  election,  nobody  that  stands  in  his  stead  can  have  it : 
and,  on  the  circumstances  of  this  case,  I  do  not  think  the 
party  himself  could  have  elected  to  have  had  this  land, 
nor  would  the  court  have  so  cBrected,  had  he  applied  for 
ftiat  purpose :  that  therefore  distingmshes  this  case  from 
diat  which  was  cited. 

Mr.  Attcmejf'-General ;  to  the  other  question. 
I  Imow  your  Icnrdsbip  did  determine,  on  \  petition, 
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Bbadisr 

agt. 
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ligreeably  to  the  case  Mr.  Henley  mentioned,  that  the 
parties  should  be  bound  by  their  counsePs  consent,  and 
))e  left  to  their  action  at  law  against  the  counsel^  if  they 
consented  without  authority ;  but  where  the  parties  them- 
^Ives; by  fraud  procure  such  a  decree  as  by  consent, 
^re  can  b^  no  doubt  .but  the  parties  by  ori^nal  bill  may 
obtain  relief;  a^dit  i^<m  that  foundation  we  seek  it. 

Load  Chancellor. 

Here  l>aye  been  two  questions :  1st,  whether  the  plain- 
tiff is  entitled  to  relief,  his  ancestor's  cpunsel  having  never 
consented,  or  consented  without  authority  ?  2dly,  what  I 
have  already  mentioned.  '  •  '^-  • 

As  to  the  first,  it  was  determined,  as  Mr.  Henley  men- 
tioned,  in  Sir  George  Downing^s  case,  whic^  I  have  often 
heard  Sir  Joseph  Jekj/ll  mention  here :  Sir  George  swore 
himself,  and  offered  to  prove  that  he  never  gave  any  au- 
thority to  consent,  but  the  House  of  Lords  would  not 
permit  it,  as  it  would  be  of  dangerous  consequence,  but 
left  him  to  his  action  against  his  counsel :  and  this  has 
been  the  practice  ever  since ;  and  it  would  be  of  mis- 
chievous consequence  to  alter  it;  it  is  now,  however, 
attempted  to  be  carried  top  far.  Where  such  a  decree  is 
obtained  by  fraud,  you  cannot  be  relieved  by  appeal,  or 
rehearing,  for  that  would  be  bringing  into  the  cause  what 
was  not  originally  part  of  it :  but  then  by  origim^  bill 
you  may  have  relief  against  such  fraud. 

The  judgment  of  a  court  of  law  may  be  overturned 
here,  if  obtained  by  fraud ;  for  fraud,  if  proved,  affects 
every  thing.  Upon  this  principle  were  determined  the 
cases  of  Richmond  y.  Taileure,  before  Lord  Macclesfield, 
and  Lloyd  v.  Mansell^  (mentioned  in  Edwards  v.  the 
Earl  of  Vfhrwich).  An  original  bill  to  be  relieved  against 
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a  former  decree,  as  obtained  by  fraud;  plea  of  that  de*  1754. 
cree,  without  denying  the  fraud;  and  for  that  reason 
Lord  Macclesfield  overruled  the  plea.  So  you  may  plead 
a  conveyance  charged  to  be  obtained  by  fraud,  provided 
that  fraud  be  denied.  But  here  is  no  manner  of  evidence 
of  fraud ;  so  that,  as  to  the  other  point,  this  being  a  de-  Chanc. 
cree  obtained  by  consent  of  all  parties,  and  all  parties 
being  included  who  were  interested,  and  considered  for  a 
vahiable  consideration ;  the  consequence  was,  that  neither 
the  ancestor,  nor  any  other  of  the  parties,  could  come 
here,  and  elect  to  have  the  land :  and,  as  he  had  no  elec- 
tion, every  person  claiming  under  him  must  take  it  sub- 
ject to  the  same  consequences  as  he  under  whom  they 
daim. 


EMBRY  ag(.  MARLYN. Chaxc.  ,J^^^' 

May  la 

ji.,  by  his  will,  gives  a  legacy  to  his  grand-daughter.  Where  a  le- 

chaitred  on  a  remainder  in  fee  (afler  the  determination  of  8*^^  ** 

...  charged  on  a 

two  estates  toil)  which  he  gives  to  £.,  he  paying  this  le-  remainder  in 

gacy,  with  a  devise  over,  in  case  of  non-payment,  to  Prti-  fee,  devised 

ditnce  (testator's  heir  at  law),   &c.    The  grand-  ^^  J  ^^  ^^le 

daughter  (the  legatee)  dying  before  the  estates  tail  were  non-pay- 
spent,  and  consequently  before  the  remainder  came  into  "?®"^  v  *^» 
possession,  or  the  l^acy  was  payable :  the  question  now  j^^  may  en- 
was,  whether  it  should  now  be  raised  for  the  benefit  of  ter  for 
,  .  ^-       •»  .  breach  of  the 

her  representatives  ?  condiUon. 

and  the  in- 
Mr.  Jtlornej/^General  cited  the  case  of  Hodgson  v.  I^'^^^^^^*^^ 
Rawsorfj  9th  December^  1747 :  devise  of  a  remainder  to  transmitted 
a  stranger,  he  paying  to  B. ;  B.  has  a  legal  remedy,  for  to  his  repre- 
the  heir  may  enter  fop  non-performance  of  the  condition^  Ambler  230. 

S.C.   ' 
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and  £.  may  come  here  to  charge  the  heir  with  th'ut  l^^y  ^ 
aad  JB.  dymg  before  the  remainder  comes  into  poesessioiiy^ 
kia  interest  is  transmissible :  otherwise,  if  the  devise  be 
lo  the  heir ;  fiir  he  cannot  enter  on  himself,  and  therefiare 
the  condition,  nobody  being  able  to  take  the  benefit  of  it, 

Chanc*  ^  ^^  ^  ^^'  ^^^  several  subsequent  determinations 
have  settled  this  distinction,  that  where  the  legatee  haa  a 
legd  remedy,  his  representative  will  be  entitled  to  tbiQ 
benefit  of  it ;  otherwise,  the  legatee  dying  befcure  the  estate 
comes  into  possessicm,  the  legacy  is  lost. 

Mr.  'Etvans  observed,  that,  in  the  case  of  Prou^se  v, 
Abingdony  the  court  had  siud  that  legacies  out  of  land' 
are  to  be  construed  legally:  that  he  hoped  this  esse 
would  fall  within  the  general  rule,  that,  tlie  legatee  dying 
before  the  money  was  to  be  raised,  it  is  not  transmis^ble : 
and  that  he  thought  it  would  not  come  under  the  distinc- 
•  tion  lately  gone  on,  for  that,  as  the  limitation  to  the  de- 
visee over  in  case  of  non-payment  was  merely  personal, 
and  not  extended  to  her  heirs,  or  the  like,  she  beiiig  dead,, 
there  remained  nobody  who  could,  at  law,  take  advantage* 
of  the  conditi(m. 

Lord  Chancellor. 

Where,  in  the  plain  view  of  the  testator,  it  was  likely 
the  legatee  would  die  before  the  money  was  to  be  rmsed, 
on  that  foundation  there  have  been  several  determinationsy 
that  the  money  was  raiseable  for  the  benefit  of  his  repre^* 
sentative;  and  such  was  the  case  of  King  v.  JVttherSy  in 
Lord  Talbot's  time.  On  this  ground,  therefore,  as  this 
legacy  could  never  be  intended  to  be  paid  presently, 
being  chained  on  a  remainder  in  fee  after  the  determina- 
tion of  two  estates  tul,  I  should  have  thought  this  a 
strong  case  for  the  representative  <^  the  legatee,  had 
there  not  h&tn  room  to  determine  it  in  his  favour  under 


r, 
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the  condition;  for  it  could  never  be  in  the  prospect  of 
the  testator  that  those  estates  tail  should  determine  in  the 
lifetime  of  his  grand-daughter.  But,  without  relying  on 
thatj  here  is  a  fegd  remedy :  this  is,  to  be  sure,  a  condi- 
tioD  subsequent,'  to  defeat  the  estate,  but  it  cannot  be 
taken  advantage  of  by  tlie  legatee ;  the  lieir  at  law  only 
can  do  it.  The  difficulty  is,  that  the  devise  over  in  de- 
fimlt  of  payment  is  to  Prudence,  &c.  and  it  would  be 
abrange  to  imply  heirs  by  an  &c. ;  therefore,  say  they, 
the  devise  over  to  Prudence  is  for  life  oidy ;  and  she  is 
dead :  but  I  think  it  the  same  as  if  it  had  been  in  fee ; 
tor  ejcpre&sio  eorum  qua  taciti  insunt,  mhil  operatur ; 
and  she  would  have  taken  the  same  interest  as  the  law 
would  have  given  her  if  this  devise  over  had  been 
omitted;  and  this,  I  think,  would  have  been  the  con- 
struction in  a  court  of  law,  as  in  Marks  v.  Marks,  where 
the  heir  was  held  to  have  the  benefit  of  the  condition, 
though  not  mentioned.  I  must,  therefore,  decree  tlw  le- 
gacy to  be  raised  with  interest  from  the  time  it  became  due. 


N.  B,  According  to  Mr.  Maunder*^  note,  the  state  of 
the  above  case  was  this:  Walter  Neathbon  by  his  will 
devised  his  estate  to  his  son  John  Neathbon,  during  his 
life,  and  to  the  heirs  of  his  body :  remainder  to  his  daugh- 
ter. Prudence  Neathbon,  and  the  heirs  of  her  body,  in 
the  same  manner :  then  to  his  daughter,  Elizabeth  Trigg^ 
for  life;  and  then  to  his  son,  John  Neathbon,  in  fee, 
upon  condition  to  pay  his  eldest  sister.  Prudence,  the 
Kun  of  ^00,  at,  or  soon  afler,  the  time  of  his  being 
possessed  of  the  reversion;  and  that,  for  non-payment 
thereof  the  said  estate  should  be  to  the  use  of  the  said 
Prudence,  &c. 


Cases  cited  besides  the  above :  Hutchin$  v«  /ay  Oh 
myns,  Shemitjm  v.  Collins,  4  Feb.  1746,  Wenl^k  v.^ 
WeniocJt,  Tttrton  v.  Benson,  Hall  v.  Terry. 
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Mr.  Solicitor-General  moved  to  have  the  direo 
tions  of  the  court  about  a  rule  obtained  for  the  late  Chief 
Justice^s  report  of  a  verdict,  said  to  be  against  evidence  r 
and  proposed  that  as  the  judge  who  tried  the  cause  was 
dead,  they  might  be  at  liberty  to  state  the  facts  by  affi- 
davit, or  that  the  court  would  put  them  into  some  way  of 
coming  at  the  Chief  Justicc^s  notes. 

The  court  directed  it  to  be  done  by  affidavits,  whicb 
was  said  by  Serjeant  Willes  to  have  been  done  in  C  JB/ 
on  the  death  of  Mr.  Justice  Denton  on  a  like  occa^n. 


1754.  The  KING  agt. BERKLEY  and 

BRAGGE,  Esqrs. K.  B. 

Orders  of  Mr-  Attorney-General  {Ryder)  some  time  ago- 

l^ri^^  J     moved  for  a  certiorari  to  remove  several  orders.  &c  of 
peace,  made  ' 

m  pursuance  these  justices,  whereby  they  had  directed  the  collector  of 

of  the  excise  ^^  excise  at  Bristol  to  repay  several  considerable  sums 

laws,  may  be  . 

removed  by    ^^  money,  which  they  adjudged  to  be  overcharges  on 

certiorari:       Messrs.  Tyndal  and  Co.,  glass  makers,  for  the  duties  on 

words  "  oar-  S'^^^ "  ^"^  ^^  court  put  off  the  motion  then,  because  he 

ty,  person^''    had  not  given  notice  to  the  justices,  as  the  act  of  13  Geo. 

f  ■*'^!^  ^*^^  2.  requires.     Mr.  Attorney-General^  having  given  such 

18.  do  not   *  notice,  in  Hilary  term  last  applied  agmn  for  a  certiorari: 

include  the     but  it  appeared,  as  to  some  of  the  orders  intended  to  be 
crown ; 

therefore  a 

certiorari,  on  the  motion  of  his  majesty's  attorney-general^  was  directed 
to  issue,  although  the  time  limited  by  that  statute  for  applications  for 
such  writs  was  elapsed,  and  the  directions  in  it,  relative  to  notice  to 
the  justices^  had  not  been  complied  with  by  the  crown.  Sajfer,  123. 
S,  C. 
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removed,  that  six  months,  the  time  allowed  by  that  act  '  1754. 
for  applying  for  writs  of  certiorarij  was  elapsed  before 
their  first  application;  upon  which  he  argued,  that  the  crown 
was  not  bound  by  that  act,  nor  confined  to  that  time, 
that  the  act  could  not  be  meant  to  affect  the  crown,  be- 
cause the  persons  intended  to  be  bound  by  it  are  described 
by  the  name  of  party,  person,  &c.  none  of  which  words 
include  the  crown  y  that  though  the  act  required  six  days  K,  B^ 
notice,  and  they  had  complied  with  it  in  giving  such  nc^ 
tioe,  they  n\eeded  not  to  have  done  so,  but  that  motions* 
of  this  sort,  at  the  suit  of  the  crown,  were  of  course,  and 
no  notice  necessary;  that  th^  design  of  notice  was  to 
prevent  parties  who  might  be  presumed  to  impose,  which 
the  crown  could  riotr  that  the  crown  itas  never  bound 
by  act^  of  parliament,  unless  expressly  mentioned ;  the 
general  words  would  not  affect  it,  and  nullum  tempus 
occurrit  regi;  that,  Vere  it  to  be  otherwise,  the  crown 
would  be  deprived  of  if  s  revenue.  Whereupon  a  rule  ta 
shew  cause  was  granted. 

And  now  ih  this  t^^m  the  couhsel  for  the  defetid^ts 
being  about  to  shew  cause  against  the  said  rule,  which 
was  obtained  on  the  affidavit  of  Peuningtouy  the  collector 
of  the  excise  only,  die  counsel  for  the  crown  offered  to 
read  other  affidavits  which  had  been  filed  after  granting 
the  rule;  but  the  defendants'  counsel  opposed  it,  insist- 
ing that  all  but  one,  which  they  admitted  to  be  read,  con- 
tained new  matter,  and  that  giving  them  time  to  answer" 
this  new  matter  would  not  do,  but  the  rule  must  stand, 
or  fall,  on  the  affidavits  on  which  it  was  granted ;  and  if 
they  would  use  these  new  ones,  they  must  discharge  this 
rule,  and  obtain  another. 

Mr.  Hume  Campbell^  for  the  crown,  observed,  that  it  Corrobo-' 

was  not  the  affidavits,  but  the  facts  that  were  to  be  an-  ^**^pg  *®" 

davits  may 

be  read  afVer  a  rule  has  been  granted,  but  not  those  containing  new 

matter^ 

6 
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8wered|  and,  therefore,  whatever  in  the  first  affidavit  w  9 
contradicted  in  the  opposing  affidavits,  the  same  would 
contradict  any  corroborating  subsequent  one ;  for  which 
reason,  the  rules,  and  practice,  of  this  court  admitted 
such  affidavits  to  be  read,  and  he  agreed,  none  but  corro- 
borating affidavits  ought  to  be  read. 

Ryder,  C.  J. — Where  a  rule  is  obtained  on  affidavits 
filed,  none  but  the  same  affidavits,  or  new  ones  merely  in 
corroboration  of  the  facts  sworn  in  the  former,  can  be  read. 
This,  I  find,  is  the  rule  of  the  court.  These  go  further^ 
and  therefore  must  be  rejected. 

Mr.  Starkie,  to  shew  cause,  (after  observing  on  the  in* 
consistency  of  the  affidavit  on  which  the  rule  was  founded, 
and  that  every  imputaticm  contained  in  it  of  misconduct  in 
the  justices  was  pointively  contradicted  by  themselves,  and 
five  others,)  considered  the  propriety  of  the  rule  in  point 
of  law,  independent  of  the  affidavits,  as  follows : 

Where  justices  do  what  they  ought  not,  I  shall  not 
contend  but  this  court  generally  may  remove  by  certio^ 
rariy  in  order  to  quash ;  but  though  the  court  has  gene- 
rally such  a  power  of  removing  adjudications,  orders,  &c. 
of  inferior  courts,  to  judge  of  their  propriety ;  yet  if  we 
can  shew,  that  in  this  particular  case  the  justices  have  a 
jurisdiction  to  adjudge,  and  this  court  has  none  to  re- 
move, the  whole  will  fall  to  the  ground.  It  will  be  in- 
cumbent on  me,  therefore,  in  the  first  place,  to  establish 
the  justices^  jurisdiction,  and  then  to  shew  that  this  court 
has  none. 

By  the  statutes  of  12  Car.  2.,  c.  23,  and  24,  which  are 
the  first  excise  laws,  the  jurisdiction  given  the  commis- 
sioners, and  justices,  is  for  the  benefit  of  the  crown,  and 
confined  to  forfeitures,  and  offences  against  those  acts: 
but  the  legislature  afterwards  found  it  necessary  to  intro- 
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ducc  a  jurisdibtion  in  the  justices  for  the  benefit  of  the 
subject,  to  redress  overcharges,  &c. ;  accordingly,  by  the 
act  of  1  fF.  &  M.  ch.  24,  §  13,  they  are  empowered,  upon 
complaint  of  brewers,  &c.  (the  only  people  then  subject 
to  excise)  of  any  overcharge,  to  hear  and  determine  such 
complaint,  &c.  and,  on  due  proof,  to  discharge  such 
brewer  of  such  charges. 

This  was  the  first  act  that  gave  them  such  a  jurisdio- 
tion;  after  which  came  several  other  excise  laws,  intro- 
ducing excise  on  other  commodities.  1  Geo.  S.  gave  the 
same  jurisdiction  to  any  three  commissioners^  as  was  be- 
fore vested  in  the  whole  body :  and  in  this  act  is  a  clause 
taldng  notice  of  the  jurisdiction  that  has  been  mentioned, 
as  then  existing,  and  extending  over  the  other  branches 
of  excise.  It  appears  now,  therefore,  I  hope,  pretty 
dearly,  that  the  justices  have  such  a  power  as  they  have 
exercised  over  every  branch  of  the  excise ;  for  the  powers 
contained  in  the  two  first  acts,  or  any  of  the  subsequent 
ones^  are  all  extended  over  every  new  subject  of  excise  by 
clauses  of  reference,  though  not  by  express  words :  par- 
ticularly in  the  act  estabUshing  the  duties  on  glass,  is  the 
lame  clause  of  reference,  by  which  the  clause  in  the  act 
of  IV.  &  ilf.,  and  all  other  the  authorities  given  the 
justices^  are  extended  to  this  subject. 

It  was  thrown  out,  that  if  the  justices  had  a  jurisdic^ 
tion,  they  made  a  wrong  use  of  it ;  that,  if  it  were  so, 
cannot  now  be  considered ;  for,  I  submit  it,  your  lord-' 
ihips  have  no  right  to  look  into  it.  There  is  no  right 
even  of  appeal  from  the  adjudication  of  the  justices,  in 
any  one  of  the  excise  laws,  except  those  of  malt,  and  lea- 
ther: right  of  appeal,  however,  is  not  the  present  ques- 
tion, if  there  were  any  to  your  lordships,  though  cleariy 
there  is  noL  There  could  be  no  colour  of  pretence  tliat 
the  dSSnoexB  charge  should  be  final,  for  then  tins  clause  is 
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overcharges :  what  are  overcharges,  therefore,  it  is  their 
province  to.determine,  and  they  have  done  no  more.  To 
what  end,  then,  should  the  certiorari  issue  ?  To  remove 
an  adjudication  plainly  within  their  jurisdiction,  and  not 
subject  to  the  control  of  the  court. 

K.  B.  But,  say  they,  if  the  justices  had  a  jurisdiction,  they 

have  not  exercised  it  in  season,  and  therefore  it  mast  be 
considered  as  if  they  had  none.     Where  a  jurisdiction  is 
limited  in  point  of  time,  to  be  sure,  it  must  be  exerdsed 
within  that  time ;  but  that  only  introduces  the  question, 
whether,  or  no,  here  is  a  limitation  in  point  of  time  ?  and 
clearly  there  is  not.     It  cannot  be  objected,  that  it  was 
too  late  to  relieve  the  parties  against  the  overcharges,  be- 
cause  they  were  paid :  the  payment  of  the  duty  was  an 
act  of  prudence ;  for  though  the  parties  charged  thought 
it  an  overcharge,  the  justices  might  have  thought  other- 
wise, and,  should  this  have  been  the  case,  a  refusal  of 
payment  would  have  subjected  them  to  double  duty. 
No  argument,  therefore,  can  arise  from  the  payment. 
The  money,  say  they,  was  paid  the  officers,  and  by  them 
paid  over  in  course  to  the  Exchequer,  and  cannot  be 
fetched  back  again :  supposing  that  be  so,  there^s  no  ne- 
cesaty  for  repaying  the  same  money ;  it  may  be  paid 
from  any  other  duty,  or  deducted  from  subsequent  du* 
^es.     In  the  case  of  debentures  the  same  money  is  not 
paid  back,  but  other  money  is  applied   to  that  use, 
as  the  acts  expressly  provide,  aris'mg  from  any  other 
duty:  we  can  have  no  difficulty,  then,  in  getting  the 
money  repaid  us,  admitting  we  are  entitled  to  it 


The  next  objection  arises  from  the  two  clau^  in  the 
latter  end  of  the  acts  of  12  Car.  2.,  c.  23,  and  24,  where- 
by  it  is  expressly  enacted,  that  no  certiorari  shall  super- 
sede any  order  made  by  the  justices  in  pursuance  of  those 
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nets.  This,  no  more  than  the  others,  is  not,  I  admit,  re- 
peated in  any  of  the  subsequent  excise  acts ;  but  it  is  as 
fiilly  extended  to  every  other  branch  of  the  excise  by 
clauses  of  reference  in  every  particular  act,  as  if  it  had 
been  particularly  repeated ;  and,  if  this  be  so,  it  finally 
concludes  your  lordships  from  interfering  in  this  matter. 

Another  objection  (which  the  gentlemen  have  already 
taken  pains  to  obviate)  arises  from  the  act  of  13  Geo.  S., 
c  18;  though  independent  of  this  act,  I  hope  we  are 
right  in  opposing  the  certiorari.  It  is  by  that  act  en- 
acted, for  preventing  vexatious  suits,  that  no  certiorari 
shall  be  allowed,  to  remove  any  proceedings  before  any 
justice  of  the  peace,  unless  it  be  moved  for  within  six 
months  afler,  and  unless  it  be  proved  that  the  party  has 
given  ax  days  notice  to  the  justices,  &c.,  to  the  end 
that  such  justices,  or  the  party  concerned,  may  shew 
cause,  &c. 


1754. 


K.B. 


Here  are,  then,  two  provisions,  and,  unless  both  arc 
complied  with,  no  adjudication  is  to  be  removed :  1st,  the 
application  is  to  be  within  six  months,  and,  2dly,  the 
justices  are  to  have  six  days  notice.  The  application  in 
the  present  case  was  made  on  the  8th  of  February ^  and 
the  first  adjudication  was  on  the  I6th  of  JunCj  so  that 
had  subsisted  above  six  months ;  the  other  adjudication 
was  later,  and  is  not  affected  by  this  clause ;  but  the  firsts 
whatever  becomes  of  the  second,  is  now,  by  the  terms  of 
it,  not  removable,  and  then  the  second  clause,  requiring 
ax  days  notice,  takes  in  both.  But  then  it  is  contended. 
Htm  act  does  not  extend  to  the  king,  the  words  party,  and 
person,  Uc.  being  only  used ;  and  the  king,  not  being 
mentioned,  cannot  be  bound  by  it 

The  case  ci  Magdalen  College^  the  statute  of  frauds, 
die  statutes  of  bankrupts,  &c  woe  mentioned :  in  Mag- 
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notice  of,  by  which  the  king,  though  not  mentioned,  is 
as  much  bound  as  any  other  purchasor;  so  that  there 
is  no  such  general  rule  as  they  contend  for,  but  the  na- 
ture of  the  act  must  determine  whether  it  binds  the 
crown,  or  not :  and  it  is  for  your  lordships'*  consideration, 
whether  this  act,  which  was  intended  to  prevent  vexation, 
(I  am  far  from  imputing  any  thing  of  that  sort  to  the 
crown,  or  its  great  officers,  but  excise  officers,  my  own 
experience  tells  me,  are  vexations  enough,)  ought  not  to 
be  so  extended  as  to  prevent  all  sorts  of  vexation,  come 
from  whom  they  will.  I  will  go  further  still,  and  do  not 
see  how  it  can  in  any  sense  be  considered  as  the  business 
of  the  crown,  for  the  order  for  repayment  is  on  Penning^ 
fon  only,  he  alone  applies  for  tiiis  certiorari^  agfunst  him 
only  an  action  is  now  depending  in  the  Exchequer,  founded 
on  this  adjudication,  and  the  design  of  this  applicatioQ 
here  is  only  to  get  rid  of  that  action. 

Mr.  Evans,  on  the  same  side. 

The  justices,  for  whom  we  are  concerned,  are  no  way 
interested  in  the  event  of  this  application ;  but  their  regard 
to  their  characters  induces  them  to  appear  before  the 
court,  every  part  of  the  charge  against  them  being  grounc^ 
less,  and  the  facts  supporting  it,  false.  However  that 
were,  what  should  induce  the  court  to  remove  their  ad^- 
judication  ?  Not  curiosity  to  see  it,  but  certainly  to  do 
something  on  it ;  yet,  when  brought  hither,  if  it  appears 
jthe  justices  have  acted  within  the  limits  of  their  jurisdic- 
tion, it  must  stand  where  it  did,  and  nothing  can  be  done 
upon  it  ITiis  court  might,  without  doubt,  quash  the 
adjudication,  if  it  was  not  warranted  by  the  justices* 
jurisdiction;  but  if  it  be  within  their  jurisdiction,  (and 
this  plainly  is  so,)  it  is  final,  it  cannot  be  quashed^  the 
evidence  laid  before  them  cannot  be  examined^  or  in-  ' 
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quired  into;  noChing,  in  short,  can  be  done  on  it,  if  the 
matter  be  within  their  jurisdiction ;  if  it  be  not,  it  is  a 
mere  nullity,  and  the  want  of  jurisdiction  can  be  taken 
advantage  of  in  any  action  that  may  be  brought  on  it. 
Th^  jurisdiction  appears  from  this :  the  act  establishing 
this  du^  directs  the  regulation,  and  management,  of  it  to 
be,  in  every  instance,  like  that  of  the  other  duties;  and 
if  this  reference  does  not  give  the  justices  a  right  to  re- 
dress grievances  of  this  sort,  I  beg  leave  to  say,  no  powei^ 
CD  earth  can  do  it ;  nobody  else  is  autliorised  to  meddle 
with  it,  neither  this  court,  nor  any  other.  And  is  it  con- 
nstent  with  public  justice,  that  the  subject  should  be 
without  redress,  that  the  charges  of  paltry  exdsemen 
should  be  final  ?  Each  of  the  acts  of  Car.  2.  contains  a 
clause,  enacting  that  no  certiorari  shall  supersede,  &c. : 
perhaps  it  will  be  objected,  that  this  clause  does  not  pro- 
hibit the  court  from  granting  a  certiorari.  What  then? 
It  does  it  virtually,  though  not  in  terms :  for  will  the 
court  grant  a  certiorari  to  bring  up  an  order,  upon  which, 
when  it  comes,  you  are  not  to  proceed  ? 

Further,  to  the  other  point,  admitting  the  crown  was 
not  bound  by  acts  of  parliament,  unless  expressly  named : 
that  must  be  understood  only  of  the  rights  of  the  crown, 
matters  in  which  the  crown  is  beneficially  interested ;  here 
it  is  concerned  only  for  the  benefit  of  the  public;  and 
that,  I  apprehend,  is  a  material  distinction ;  for  though 
the  person  of  the  crown  sustmns  the  right,  and  prosecu- 
tions for  remonng  it  must  be  in  the  name  of  the  crown^ 
it  is  solely  for  the  benefit  of  the  subject,  and  is,  in  effect, 
a  question  between  subject  and  subject 

Mr.  MortoNj  on  the  same  side. 

The  act  which  establishes  this  duty,  and  occaaons  this 
question,  viz.  the  19th  Geo.  S.,  contains  such  a  reference 
as  will  extend  the  clauses  giving  justices  jurisdictioDy  to 
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t754.  this  duty,  and  those  clauses,  I  apprehend,  are  extensive 
enough  to  establish  it  fully.  Then  as  to  the  act  limiting 
apphcations  for  certioraris  to  six  months,  by  wUdi  it  is 
objected  the  crown  is  not  bound ;  there  is,  to  he  sure,  in 
ihe  case  of  Rex  v.  Tutchin,  2  Lord  Rayvu  1066,  a  d/c- 
turn  of  Mr.  J.  Powell^  that  the  crown  is  not  within  the 
word  party,  and  parties,  but  that,  I  submit  it,  cannot  be 

K.  B.  held :  those  very  words  are  used  to  describe  the  person 
against  whom  the  trader,  seeking  redress  of  overcharges, 
is  to  complfun,  in  that  clause  of  1  W.iiM,  which  is  the 
foundation  of  this  jurisdiction.  The  clause  empowers  the 
justices,  on  compliant,  ^^  to  hear  and  determine  such 
complaints,  and  to  examine  the  witnesses  upon  oath,  which 
shall  be  produced,  as  well  on  the  behalf  of  the  party 
making  such  complaint,  as  on  the  behalf  of  all,  and 
every  other,  party,  and  parties,  and  thereupon  to  dis- 
charge, kc.*" 


The  party  complidning  must  mean  the  trader;  who, 
then,  is  the  party  defending  ?  The  crown,  or  its  officers. 
Let  them  choose  which  they  will.  If  the  crown  be  meant 
by  party,  in  the  act  of  W.  &  Jbf.,  it  will  be  so  in  that  of 
K.  Geo.y  which  occasions  this  question,  and  be  bound  ac- 
cordingly,  by  the  restriction  it  imposes  in  point  of  time. 
If,  on  the  other  hand,  the  officer  be  meant  in  the  one  act, 
it  will  be  so  in  the  other,  and  then,  as  to  one  of  the  adju- 
dications, Pefinington  clearly  is  not  come  in  time.  The 
design  of  vesting  this  jurisdiction  in  the  justices  is,  that 
the  matter  may  have  a  quick,  easy,  and  determinate  deci- 
sion, which  will  not  be  the  case,  if  the  certiorari  issues. 
If  the  justices  have  exceeded  their  authority,  or  not  acted 
within  it,  we  must  be  nonsuited  in  the  action  we  have 
brought  in  the  Exchequer ;  this  court  will  not  interpose 
when  the  matter  may  be  better  determined  there ;  and 
the  application  here  is,  at  best,  nugatory.  Besides,  were 
the  (Mrders  brought  here,  and  quashed  for  informaliQr,  in 
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which  case  only  this  court  can  quash  thero,  and  which  is 
the  utmost  firuit  that  can  be  hoped  from  this  motion,  we 
are  not  bound  in  time,  and  therefore  can  have  new  ones. 

As  to  the  extensive  position,  that  the  crown  cannot  be 
bound  by  an  act  of  parliament,  unless  named  in  it :  in 
the  extent  it  was  Itdd  down,  it  certainly  will  not  hold ; 
Magdalen  College  case. shews  the  contrary;  the  interest 
of  the  crown  was  there  affected,  but  the  act  being  to  pre- 
vent a  general  mischief,  was  held  to  bind  the  crown. 

There  is  another  reason  insisted  on  in  that  case :  the 
rights  of  the  crown,  not  to  be  affected  by  such  acts  of 
piyiiament,  must  be  some  branch  of  the  prerogative  in 
which  the  crown,  previous  to  the  act,  had  some  estate,  o^ 
interest ;  which  is  not  the  case  here,  for  the  crown  had  no 
estate,  or  interest,  in  this  matter,  till  this  act  gave  it. 

The  S7th  of  Eliz,  ch.'  4,  and  the  statute  De  donis^  are 
restrictive  statutes,  yet  the  crown  is  held  to  be  bound  by 
them.  It  was  said,  at  the  time  of  this  motion,  that  the 
down  is  not  bound  by  the  statute  of  frauds,  and  there  is 
a  dictum  in  1  Salk.  163,  to  warrant  it;  which,  however^ 
is  unintelligible. 

The  crown  cannot  be  guilty  of  a  fraud;  no  more  can 
it  be  seised  to  a  fraudulent  use;  yet  it  b  confessedly 
tnthin  this  latter  statute ;  nor  will  it  be  contended,  that 
the  crown  is  not  within  any  branch  of  the  statute  of 
frauds.  Will  any  officer  of  the  crown  be  permitted  to 
bring  an  action  on  a  contract  not  put  into  writing  as  that 
act  requires  ?     It  would  not  bear  an  argument. 

The  case  of  Rex  v.  Farewell^  17  Geo.  2.  has  been 
mentioned.  That  was  a  certiorari  on  the  part  of  a  pro- 
aecutor,  to  remove  an  indictment  for  not  repairing  a 
highway.  The  statute  of  Car.  S.,  on  which  that  case 
restrains  all  removals  of  such  indictmenta^ 
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&c. ;  but  it  being  evident,  from  the  design  of  that  statute, 
that  removals  by  the  defendant  only  were  intepded  to  be 
prevented,  to  avoid  delays ;  the  court  very  properly  held 
that  those  words,  though  general  in  tliemselves,  must 
have  a  restrictive  sense,  and  should  relate  only  to  the 
defendant 

This  case,  therefore,  when  the  act  is  considered,  will 
appear  to  be  no  authority  in  the  present  case,  but  to  have 
been  determined  on  other  principles. 


Mr.  Aston,  on  the  same  side. 

It  has  been  insisted  that  the  king^s  prerogative  cannot 
be  taken  away  by  act  of  parliament,  except  by  express 
Words,  and  that  it  is  part  of  his  prerogative  to  try  his 
cause  in  what  court  he  pleases ;  and  therefore  he  could 
not  be  restruned  by  the  act  13  Geo.  2.  not  naming  the 
crown,  from  removing  this  matter  hither. 

I  shall  not  dispute  the  genetal  position,  but  shall  insist, 
it  must  be  confined  to  such  rights  only  as  the  king  had  at 
common  law.  Plowd.  240.  Bro,  tit.  Prerog.  pi.  63.  pL  6. 
Cro.  Car.  525,  the  king  was  held  not  within  the  statute 
of  43  Eliz.  of  charitable  uses.  5  Co.  14.  b.  it  is  ex- 
pressly held,  the  king  may  be  bound,  though  not  named, 
for  which  it  refers  to  85  H.  6.  fol.  60.  It  may  be  said, 
that  the  king  had  always  a  prerogative  right  to  sue  a  cfr- 
tiorari  at  common  law,  (in  order  to  try  his  cause,  where 
he  pleases,)  and  though  in  the  case  of  a  subject  it  is  a 
matter  of  discretion  in  the  court  to  grant,  or  refuse  it,  in 
the  case  of  the  crown  it  cannot  be  denied.  2  Harck.  287. 
8.  27.  Bro.  Abr.  tit.  Quare  Imp.  177.  the  king,  not 
being  bound  by  admis^on  and  institution,  may  bring  a 
quare  impedit. 

The  true  question  then  is,  whether  this  is  one  of  those 
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cases  in  which  the  ci-own  can  be  sidd  to  have  a  right  to 
tiy  wherever  it  pleases  ?  Now  here  the  certiorari  is  re- 
strained only  after  conviction,  &c.  when  the  cause  is 
already  determined ;  whicli  can  no  way,  therefore,  affect 
the  prerogative.  Besides,  according  to  2  Hawk.  27,  the 
court  has  a  power,  independent  of  this  act,  of  refusing  a 
certiorari  to  the  subject  within  the  six  months ;  so  that 
unless  this  act  has  given  the  court  a  power  to  refuse  it  to 
the  crown  likewise,  it  is  entirely  nugatory.  How  does  it 
appear  that  the  crown,  or  its  prerogative,  are  at  all  con- 
cerned in  this  matter  ?  It  is  an  order  touching  an  over 
charge  by  an  excise  officer.  The  gentlemen  say,  very 
ingeniously,  it  affects  the  lunge's  revenue,  and  that  is  the 
same  thing;  but  no  authority  has  been  produced  to 
prove  it 

Mr.  Yatesy  on  the  same  side. 

In  Partington's  case,  the  king  is  held  not  to  be  in- 
cluded in  the  word  party,  but  party  there  is  used  in  the 
most  limited  sense,  meaning  party  to  a  will,  but  here  it  is 
used  in  a  larger  sense,  as  synonymous  to  person.  All 
ccrtioraris  issue  in  the  name  of  the  king;  if  the  king  (hen 
be  exempted,  what  will  become  of  this  statute  ? 

This  question  would  not  have  arisen,  but  from  an  ap- 
prdiension  of  the  king^s  interest  being  concerned,  yet  that 
does  not  appear;  the  parties  are  Pennington  v.  Tyndal: 
beades,  overcharges  are  certmnly  no  part  of  the  revenue ; 
this  order,  therefore,  respecting  overcharges,  affects  no 
interest  of  the  crown. 

As  to  the  latter  adjudication,  which  requires  another 
answer,  though  by  the  clause  that  has  been  mentioned  in 
the  excise  laws,  a  certiorari  is  not  expressly  taken  away, 
it  is  virtually  so,  the  effect  of  it  is  taken  away,  which  is 
die  stale  thbg.    In  Dr.  Sandys  case,  1  Salk.  145,  a  cer- 
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tiorari  was  denied,  because,  if  it  was  once  Uere,  it  could 
not  be  sent  back,  nor  could  it  be  proceeded  on  here. 

This  is  the  present  case,  for  no  kind  of  process  could 
be  issued  on  it  hence;  so  that  the  benefit  intended  the 
party  by  the  act  (referring  it  to  justices  to  redress,  &c) 
would  be  entirely  defeated. 

In  any  other  respect  a  certiorari  would  be  of  no  use  to 
the  party  applying  for  it ;  for  certioraris  are  in  the  nature 
of  writs  of  error,  and  facts  cannot  be  examined  into  in 
dther  case.  2  JoiteSy  170.  If  the  justices  do  not  observe 
the  forms  prescribed  by  the  statute,  there  needs  no  writ 
of  error  to  avoid  it,  for  the  proceedings  are  coram  non 
judice :  if  they  do  observe  them,  neither  this  court,  nor 
any  other,  can  interpose. 

Mr.  Altornej/'Genera/j  (Murray)  e  conir'*. 

It  is  no  great  proof  of  the  justices^  indifference,  that  they 
oppose  the  court  in  looking  into  what  they  have  done;  nor 
would  they  have  done  amiss,  had  they  taken  more  time  to 
con^der  a  case  of  this  consequence,  and  that  too  after  fix 
years  acquiescence. 

The  present  question^  however,  is,  whether  the  certu)' 
rari  shall  go  to  remove  hither  their  adjudications  ?  The 
justices  say,  they  have  acted  according  to  their  jurisdic- 
tion, and  therefore  no  certiorari  ought  to  go :  the  very 
end  of  the  certiorari  is  to  see  whether  they  have  don^ 
so,  or  not;  their  reason  for  opposing  it  is  begging  the 
question.  The  justices  have  undoubted  authority  in 
cases  of  bastardy :  notwidistanding  that,  the  court  con- 
stantly grants  certioraris,  to  see  whether  they  have  pur- 
sued it,  or  not  So  on  the  statute  of  Car.  S.  about  chim- 
ney money*    Rex  v.  Plowright,  3  Mod.  95.    Whether 


NOTES  OF  CASES  IN  K.  B.  &c. 


83 


they  have,  or  have  not,  pursued  their  authority,  needs 
not  be  argued  at  present;  that  the  court  has  a  right 
to  examine  into  it  is  all  we  have  now  to  contend  for. 

If  by  the  law,  as  it  now  stands,  the  justices  have  such 
a  jurisdiction  as  they  clwn,  unrestrained  in  the  exercise 
of  it  in  point  of  time,  they  have  a  right  to  go  back,  on 
the  oom^daint  of  a  brewer  that  he  has  been  overcharged, 
during  several  successive  reigns,  nay,  as  far  back  as  1669* 
Most  extraordinary  doctrine:  to  state  it  is  sufficient  to 
shew  its  absurdity.     There   must  be  some  limitation: 
there  are  no  words,  they  say,  and  it  is  true,  for  that  pur- 
pose, but  it  is  restrained  by  the  subject  matter.     In  the 
case  of  brewers^  &c.  notes  of  the  charge  are  directed  to 
be  g^ven  to  the  trader,  that  he  may  complain,  if  grieved^ 
to  the  commissioners,  or  justices;  and  what  then  is  the 
authority  given  to  the  justices  ?  upon  hearing  the  evi- 
dence^ to  acquit,  or  discharge,  the  trader  of  so  much  as 
appears  to  be  overcharged.     ^^  Acquit,  or  discharge,^  are 
the  words,  which  plainly  shew,  this  authority  is  to  be  exer- 
cised only  whilst  it  rests  in  charge.    Mh  Yates  said  justly, 
the  overcharge  is  no  part  of  the  duty :  what  remains,  and 
is  paid  by  the  trader,  (the  overcharge,  if  he  can  make  it 
appear  there  was  any,  being  first  taken  off,)  is  the  duty, 
is  the  revenue,  with  which  this  jurisdiction  given  to  the 
justices  has  nothing  to  do.     If  this  (which  is  the  first  pre- 
cedent of  the  kind)  should  be  supported,  I  don''t  know 
whether  there  may  not  be  adjudications  for  more  than 
the  revenue.     The  case  of  debentures  was  alluded  to,  to 
shew  that  duties  received  might  be  repaid :  in  (hat  case 
there  is  an  express  provision  for  it,  but  no  such  is  in  the 
ptesent. 
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The  objections  to  the  issuing  a  certiorari  are  reducible 
fD  two  portions:  1st,  that  by  express  provisions  in  the 
excise  laws,  brought  into  the  glass  act  by  words  of  re- 
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ference,  the  certiorari  we  apply  for  is  prohibited  to  issue :' 
and  if  absolutely  prohibited,  to  be  sure,  the  crown  b* 
bound  by  it. 

2dly.  That  by  13  Geo,  2.,  certiorarisy  unless  moved 
for  within  six  months  after  the  order  intended  to  be  re- 
moved, shall  not  be  granted. 

1st.  In  this  they  allude  to  a  proviso  in  the  act  of 
Car.  Z,j  laying  an  excise  on  ale,  &c.  whereby  it  is  pro- 
vided, that  no  writ  of  certiorari  shall  supersede  execu-« 
tion,  or  other  proceedings,  on  any  order,  or  orders,  made 
by  the  justices  in  pursuance  of  that  act;  but  that  execn-- 
tion,  and  other  proceedings,  may  be  had  thereon  notwith- 
standing such  writ. 

Upon  this  I  shall  make  two  observations:  1st,  that  if 
this  clause  extended  to  the  present  case,  it  would  not 
prevent  the  certiorari  from  issuing.  2dly,  That  it  doe» 
not  extend. 

1st.  It  imports  no  more  than  that  the  certiorari  shall 
npt  be  a  supersedeas,  the  execution  shall  not  be  stayed 
by  it ;  not  that  the  certiorari  shall  not  issue.  Suppose  a 
writ  of  error  brought  after  the  regular  time,  it  is  a  good 
writ  of  error,  though  no  supersedeas :  it  is  no  uncommon 
thing  to  subject  a  matter  to  the  inspection  of  a  superior 
court,  though  the  proceedmgs  below,  for  the  sake  of  ex- 
pedition, arc  not  stayed  by  it.  But  Sdly,  It  does  not 
extend ;  for  the  first  statute  which  gives  the  justices  a 
power  to  relieve  the  trader,  viz.  1  fF.  &  M.  does  not  re- 
peat this  clause  of  12  Car.  2.  nor  contain  any  reference 
to  it ;  so  that  this  clause  can  only  relate  to  the  subject 
matter  of  the  statute  in  which  it  is  inserted.  The  only 
reference  this  act  has  to  the  former  is,  diat  the  duties  are 
to  be  collected,  and  the  penalties  recovered,  in  the  same 
manner. 
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Sdly.  In  order  to  say  that  the  king  is  bound  by  the  act'  1754. 
of  18  Geo.  9.,  we  mu^  controvert  the  principles  of  law 
estabUshed  with  regard  to  the  king^s  right  on  these  occa- 
sions :  Ist,  consider  what  that  right  was  at  common  law : 
I  take  it,  the  ground  on  which  the  king  was  entitled  to 
a  certiorari  at  common  law,  was  not  what  has  been  men- 
tioned, that  he  may  try  his  cause  where  he  pleases,  for 
that  would  confine  it  to  those  cases  only  where  there  K.  B. 
would  be  a  further  trial:  but  there  is  another  ground, 
and  that  is,  the  crown  has  a  right,  and  this  court  has  a 
right  to  see  that  all  inferior  courts  do  their  duty,  and 
that,  notwithstanding  their  acts  may  be  avoided  in  any 
collateral  question. 


But  the  gentlemen  seem  to  have  argued,  that  the  king^s 
prerogative  extends  only  to  his  interests  by  the  common 
law,  independent  of  what  addition  is  made  to  his  revenues 
by  statute.  It  is  difficult  to  comprehend  the  distinction^ 
for  It  is  not  manor  A,,  or  manor  73.,  that  is  covered  by 
the  prerogative,  it  is  the  king'^s  revenue,  arise  from  whence 
it  will,  and  when  it  becomes  his,  his  prerogative  extends 
to  it.  Another  thing  that  was  said  was,  that  th^  king's 
praogative  does  not  extend  to  any  appropriated  revenue : 
I  mean  not  to  argue,  but  to  state.  This  was  s£dd  to  be 
money  not  of  the  king,  but  of  the  subject.  It  is  not 
so:  it  is  the  money  of  the  state,  if  they  will,  and  there- 
fore a  fortiori  entitled  to  the  protection  of  the  preroga- 
tive with  the  rest  of  the  king^s  revenue,  every  part  of 
which,  by  the  wisdom  of  the  laws,  is  ^ven  him  for  the 
benefit  of  his  subjects ;  and  every  new  addition  is  given 
hkn  in  the  same  manner,  though  more  particularly  appro- 
priated. And  where  the  king  has  any  interest,  preroga^ 
Uve,  or  right  whatever,  antecedent  to  the  statute  on  which 
the  question,  whether  or  no  he  shall  be  bound  by  it, 
arises,  it  is  certain,  he  shall  not  be  bound,  unless  the 
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1754.  subject  matter  be  such  as  can  have  no  other  construction : 
and  therefore  he  must  be  expresdy  named,*  or  virtually^ 
To  this  there  is  said  to  be  an  exception :  not  properly  so, 
because  it  is  a  case,  I  think,  not  within  it ;  and  that  is, 
that  when  a  remedial  law  is  made  to  protect  religion,  or 
the  Ukc,  the  king*s  name  shall  not  be  used  to  evade  that 
law ;  and  all  the  cases  wherein  the  king  is  said  to  be 

K«  B.  bound,  though  not  expressly  or  virtually  mentioned,  fall 
imder  this  distinction.  The  king  has  no  right  to  injure 
religion,  and  therefore  no  prerogative  as  to  the  statute  of 
dissipations.  The  statute  of  fVestm.  2.  c.  15.  extends  to 
the  crown,  for  the  crown  had  no  right  before  to  injure  an 
infant :  it  would  be  absurd  to  suppose  it 


They  have  mentioned  what  Mr.  J.  Pouell  said- in  TtU-^ 
chins' s  case,  in  Lord  Raymond^  in  order  to  take  kM  the 
force  of  it,  as  an  obiter  dteium^but  it  is  quite  otherwise. 


The  king  canttiot  be  understood  by  the  word  party, 
where  there  can  be  any  other  person  meant  by  it,  and  the 
word  is  never  used  by  the  le^slature  in  that  sense.  The 
subject  may  force  such  a  construction :  this  has  been  de- 
termined in  the  case  of  acts  relative  to  ceitioraris^  £.  17 
Geo.  S.  Rex  v.  Farewell^  and  afterwards  in  the  same 
term  in  Rex  v.  Hazltwood;  different  cases,  but  the  cir- 
cumstances the  same.  There  are  several  statutes  relative 
to  the  removing  indictments  for  not  repuring  highways,^ 
21  Jac.  1.  c  a,  13  &  14  Car,  2.  c.  6.,  and  5  &  6  W".  &  M. 
c.  11. :  the  first  entirely  prohibits  removals,  the  last  ^ves 
a  right  to  remove  them  sub  viodo :  the  motion  was  to 
quash  a  certiorari^  because  not  obtmned  sub  vwdo  pre^ 
scribed  by  the  last  statute,  on  the  authority  t)f  the  first  :• 
and  that  occasioned  the  question,  whether  or  no  the  king 
was  bound  by  it  ?  And  it  was  relied  on,^  that  because  i* 
particularly  mentioned  indictments,  it  must  extend  to  the 
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crown,  on  the  authority  of  a  case  in  Plowd,  Com.,  on  the 
statute  of  additions.  But,  according  to  the  chief  justice^s 
argument,  the  only  statute  is  that  of  Car.  2.,  and  the 
crown  can  never  be  bound  by  general  words,  except  in 
cases  of  reUgion,  and  to  prevent  wrong ;  and  the  rule 
was  discharged.  This  is  a  determination  in  regard  to 
acts  relative  to  certiorarisy  and  proves  that  they  do  not 
extend  to  the  crown,  unless  expressly  named,  or  neces- 
sarily implied* 

That  this  is  a  matter  in  which  the  crown  is  concerned, 
will  appear,  considered  in  two  lights :  1.  as  superintend- 
ing the  acts  of  all  inferior  courts :  2dly,  as  the  only  per- 
son who  has  any  thing  to  do  with  it:  and  that  appears 
independent  of  our  affidavits^  for  their  notices  were  to  the 
officers  of  the  crown^  as  such,  not  in  respect  of  any  acta 
of  their  own. 

« 

Mr.  Solicitor  General^  on  the  same  side. 

Whether  the  justices  have  done  right,  or  wrong,  of 
whether  they  have  jurisdiction,  or  not,  singly,  is  not  the 
question:  whether  this  court  can,  or  cannot,  alter  the 
adjudication,  is  not  the  question ;  for  though  they  cannot 
alter  it  if  final,  they  may  quash  if  illegal  The  real  ques^ 
tion  is,  whether  we  are  not  entitled  to  the  certiorari  we 
jway  ?  And  if  so,  whether  the  Attorney  General  came 
too  late  for  it  ? 


1754. 


K.  B. 


Admitting  the  justices^  jurisdiction  to  be,  as  they 
would  have  it,  final,  the  consequence  they  contend  for, 
that  the  certiorari  ought  not  to  go,  by  no  means  follows* 
The  justices  in  respect  of  the  game  laws,  the  commissioners 
of  sewers,  &c.  have  imdoubtedly  a  final  jurisdiction,  yet 
court  firequentiy  sends  certioraris  to  remove,  and 
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1754. 


K.B. 


qnadies  their  judgments.  But,  I  insist,  they  had  in  thi# 
case  no  jurisdiction  at  all ;  for,  as  Mr.  Attorney  General 
observed,  the  justices,  in  order  to  redlress  oveticharges,- 
are  only  empowered  to  lessen  the  charge;  whence  it 
clearly  follows,  that  tfa)e  justices  have  no  power  but 
whilst  it  remains  in  charge ;  and  a  man  is  no  longer 
chargeable  when  the  money  is  paid. 

This  strikes  at  the  foundation  of  their  argument;  for, 
if  they  have  no  jurisdiction,  shall  not  this  court  .issue  a 
tertiorariy  to  remove,  and  quash,  such  an  adjudication  ? 
This  distinction  furnishes  an  answer  to  the  argundent,  ott 
which  great  stress  was  lud,  i.  e.  that  the  words,  party, 
and  parties,  in  the  first  act,  must  include  the  crown,  and 
Ibence  it  was  argued,  it  might  do  so  in  die  latter :  the^ 
iroids  do  not  mean  the  crown  in  the  first  instance;  for 
whilst  the  thing  remains  in  charge,  there  is  ft  party,  ftnd 
party,  the  trader,  and  the  officer ;  till  it  is  ascertained,  it 
is  not  the  king's  business,  or  revenue. 

Mr.  Hume  CampOtU^  8tc.,  spoke  to  th^  same  purpose.^ 

Ryder,  C.  Jw 

This  is  a  matter  of  great  cqpsequence,  and,  in  the  way 
it  is  now  put,  may  gi^eatly  bSM,  the  revenue  by  whidi 
the  nation  is  supported. 

The  question  is,  in  fact,  a  single  one :  but  the  gentle- 
men have  mentioned  many  other  things,  which  seem  ta 
me  immaterial :  let  us  fir^  get  rid  of  those,  for  Uiough 
^ey  cannot  dear,  they  may  entangle  the  question.  One 
is,  the  propriety  of  the  justices^  conduct :  that  is  not  now 
the  question.  Another  is,  whether  ^  ofRo^n  have  ex- 
acted more  by  their  chasge  than  dtey  ought :  that  is  not 
material  to  the  present  question;  which  is  no  more  than 
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this,  whether  this  court  shall  bring  up  the  record  ?  Whe- 
ther the  justices  have,  or  have  not,  exceeded  their  au- 
thority, I  can^t  think  totally  immaterial,  for,  on  the  act  of 
13  Geo.  9.,  if  they  have  not  acted  according  to  their  au- 
thority, that  act  may  be  laid  out  of  the  case ;  for  it  concerns 
sudi  orders  only  as  are  made  within  their  authority. 

There  can  be  no  doubt  but  this  court,  by  the  common 
law,  has  in  general  a  right  to  bring  before  it  all  records, 
in  order  to  rectify  wrong  ones,  if  reclifiable,  and,  if  not, 
to  quash  them.  This  jurisdiction  is  absolutely  necessary: 
without  such  a  one  somewhere,  the  many  inferior  juris- 
dictions would  run  counter  to  each  other,  and  be  soon  in- 
volved in  confusion.  This  may  be  done  by  writ  of  error, 
mandamus^  habeas  corpus y&c.  in  several  cases.  This 
general  jurisdiction  is  vested  in  this  court,  and  this  only^ 
and  has  never  been  disputed,  though  often  questioned^ 
however  particular  acts  of  parliament  might  prevent  the 
exercise  of  it  in  particular  cases :  for  though  records  erf* 
wrong  judgments  might  be  avoided  in  a  collateral  way, 
as  nullities,  coram  non  judiccy  that  is  not  sufficient,  the 
c6urt  will  not  permit  such  to  exist. 


1754. 


The  KiDg 


agU 


Berklst 

and 
Beagob« 


K.B. 


The  question  comes  to  this,  whether  there  is  any  par^* 
ticular  act  of  parliament  that  takes  away  the  jurisdiction 
in  the  present  case  ?  The  19  Geo.  2.  gives  this  addi- 
tional revenue,  and  puts  it  under  the  same  regulationii 
with  other  excise  laws,  among  which  are  the  acts  of  CVir. 
2.,  which  are  said  to  determine  the  question;  for,  say 
they,  according  to  the  clauses  in  those  acts  that  have 
been  mentioned,  there  can  be  no  certiorari.  A  clear  aii- 
swer  has  been  ^ven  to  this,  and  that  is,  that  had  this 
dause  been  part  of  the  present  act,  it  could  not  have  pre- 
vented the  issuing  of  a  certiorari^  for  it  only  prevents  its 
bdbg  a  supersedeas^  not  its  issuing ;  that  it  shall  not  su- 
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17^4'  persede  implies  it  may  issue.  The  gentlemen  oonnd^ 
this  as  the  same  thing,  but  it  is  not  so  by  any  means ;  a 
writofertror,  though  no  supersedeas,  is  nevertheless  a  good 
writ  of  enx)r,  on  which  a  judgment  may  be  iteversed. 

As  to  what  is  said  of  these  orders  being  final,  it  means 
only  there  shall  be  no  appeal,  not  that  this  court  shall  not 
K.  B.  see  whether  they  are  right  on  the  face  of  them.  Let  us 
next  oondder,  whether  or  no  the  crown  is  included  in  the 
act  of  13  Geo.  ^.  ?  ^Tis  agreed  the  king^s  prerogative  is 
not  taken  away  but  where  he  is  named ;  with  some  few 
exceptions  only. 

It  has  been  Isud  down  that  the  king  is  not  included  in 
the  words  party,  and  party :  that  is  not  absolutely  de- 
nied; but  they  say,  there  have  been  cases  where  the 
Qrown  has  been  included  though  not  named;  and  in 
Magdalen  College  case  there  is  some  sort  of  a  rule  laid 
down :  I  think  it  however  impossible  to  make  any  general 
rule  in  these  cases,  unless  it  be  this,  that  if  it  appears  from 
the  whole,  or  any  part  of  an  act,  that  the  legislature 
meant  to  include  the  crown,  it  shall  be  includedy  and  not 
otherwise.  Apply  that  rule  to  the  present  case,  the  oc- 
casion and  end  of  this  act  is  to  prevent  vexatious  delays, 
and  expenses,  &c. :  the  law,  it  has  been  admitted,  is  too 
decent  to  suppose  the  crown  can  be  guilty  of  any  thing  of 
that  sort ;  and  yet  this  the  act,  being  a  remedial  one, 
supposes  to  have  been  done :  it  plainly  relates  to  that  kind 
of  delay  which  usually  happens  between  subject  and  sub- 
ject Another  thing:  this  act  requires  that  it  shall  be 
duly  proved  on  oath,  that  the  party,  or  parties,  suing  forth 
the  writ  hath  given  notice,  &c.  to  the  justices,  to  the  end 
they,  or  the  parties,  may  shew  cause :  no  stranger  unac- 
quainted with  law  would  think  the  crown  concerned  in 
these  words.    There  is  no  instance  produced  where  sudi 
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Affords  have  been  held  to  include  the  crown,  many  to  the 
contrary.  It  has  been  sfud,  that  other  words  like  these 
have  been  so  construed:  Magdalen  Co//e^e  case  is  founded 
on  the  particular  circumstances  of  the  act  of  13  EUz,  c.  10. 
Were  what  is  contended  for  to  be  established^  it  would 
be  out  of  the  power  of  the  crown  to  redress  any  injuries 
it  may  receive  from  the  n^ligence  of  its  officers ;  and  if 
a  retrospect  like  the  present  be  allowed,  a  much  greater 
mischirf  will  be  the  consequence.  But,  say  they,  this  is 
not  a  crown  case,  and  here  a  distinction  is  attempted, 
whidi  I  never  heard  before,  between  the  king  in  his  pri- 
vate ci^)acity,  and  in  his  pubUc,  that  where  the  king  is 
oonoemed  in  his  pubUc  capacity,  he  is  not  entitled  to  this 
prerogative :  but  it  will  be  found,  on  examination,  that 
the  king^s  person,  and  interest,  are  covered  by  his  prero- 
gative  for  no  other  reason  but  because  he  is  a  pubUc  per- 
son, and  his  revenue  public,  by  which  the  honour  of  the 
crown,  and  the  interest  of  the  community  are  to  be  sup- 
pcnrted.  Another  objection  was,  that  this  is  not  a  matter 
of  prerogative,  for  that  the  prerogative  of  the  crown 
extends  only  to  the  interests  of  the  crown  arising  irom 
the  common  law,  and  therefore,  as  this  was  no  part  of 
the  ancient  revenue  of  the  crown,  but  given  by  act  of 
parliament,  the  prerogative  would  not  extend  to  it.  But 
I  take  it  to  be  a  general  prerogative  that  the  king  shall 
not  be  boimd  unless  named. 


K.B. 


Bendes,  the  13th  cS  Geo.  9..  cannot  be  taken  to  extend 
beyond  those  orders  that  are  within  the  jurisdiction  of 
the  justices  of  the  peace;  and  if  this  order  be  not  within 
thdr  jurisdiction,  that  act  does  not  affect  it.  Now  this 
does  not  seem  to  be  within  their  jurisdiction,  for  the 
clause  on  which  th^  authority  is  founded  only  authorizes 
them  to  acquit,  and  discharge ;  not  to  direct  a  restitution. 
Tliereforei  if  it  appears  they  have  gone  further  back  than 
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17^4.  they  ought^  they  can  have  no  jurisdiction ;  and  we  ha^e 
no  other  method  of  seeing  whether  they  have  dotie  at^  or 
not,  but  by  certiorari. 


Wright,  J. 

It  appears  pretty  dear  that  this  is  a  case  of  the  erawa, 
not  only  the  Attorney  General  avowing  it  to  be  so^  but  by 
K«  Ri  the  form,  and  purport  of  the  summons  to  thecollector^ 
&&,  as  officers  of  the  crown ;  so  too  by  the  reasons  given 
on  the  other  side^  it  appears  to  be  understood  to  be  80{ 
the  objection  is,  that  it  is  appropriated  not  to  the  kii^ 
but  to  the  public :  ^Tis  to  the  king  for  the  use  of  the 
public,  and  the  king  is  entitled  to  a  prerogative  to  cover 
this,  as  well  as  any  other,  branch  of  his  revenue.  Theve 
can  be  no  doubt  but  the  king  has  a  right,  an  inbe^ 
rent  common  law  iright,  an  antecedent  right,  to  hi^ve  # 
certiorari;  if  so,  it  cannot  be  taken  from  him,  but  by 
act  of  parliament  Has  this  been  done  by  any  act  of  parr 
Uament  ?  It  is  {Mx>vided  by  the  statute  of  12  Car.  jt,  no^ 
that  no  certiorari  shall  issue^  but,  that  it  tohall  not  su» 
,peisede,  8ec  That  is  vastly  different  Writs  of  certuh 
rari,  it  was  rightly  said  by  Mr.  Fates,  are  in  the  nature 
of  writs  of  error,  and  are  good,  though  they  don^t  superr 
aede. 

There  is  no  other  statute  then  but  that  of  13  Gep.  S^ 
-  and  it  seems  admitted,  and  must  be  so,  that  no  antece- 
dent right,  cr  prerpgative,  can  be  taken  away,  but  by  the 
express  words,  or  the  cedent  meaning  of  an  act  of  par*- 
liatnent ;  only  one  case  has  been  mentioned  to  the  oon^^ 
•  tratyj  and  that  was  on  the  statute  of  additions,  which  Mr. 
Attorney  General  rightly  explained,  by  observing,  that 
th0  question  was  about  indictments^  which  are  at  the 
king^s  suit  only,  so  that  he  was  virtually,  though  not  no^ 
ainaUy,  included.    Certain  it  is,  he  is  not  named  in  this 
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jKt,  Bor  was  Ifke  ever  held  to  be  meant  by  the  word  party. 
What  Mx»  Justice  Pozoeit  is  reported  to  h^ve  said^  was 
not  an  obiier  dicfum,  but  part  of  his  arguinent  I  think 
Fur€weirs  case,  notwithstanding  the  distinction  attempted 
b^ween  an  indictment  and  an  order,  is  a  case  in  point, 
finr  though  the  prerogative  a£  trying  where  he  pleases 
fails  here,  that  of  removing  to  examine  holds. 

Denison,  J. 

The  question  is  a  single  one,  (for  there  cannot  be  a 
stronger  case  to  shew  that  the  king  and  his  revenue  are 
immediately  concerned),  and  that  is,  whether  there  b  any 
law  restraining  this  court  from  granting  a  certiorari  in 
this  case? 


1754. 

TheKiog 

agt. 
Besklet 

and 
Beagoe. 

K.B. 


The  limitation  of  time  in  the  act  of  Geo.  8.  has  intra* 
diioed  thequestion,  whether  the  general  words  cf  it  do  not 
affect  the  crown.  I  take  this  to  be  a  statute  of  limitar 
tiims,  and  the  king  is  not  within  any  oth^  dMata  of 
Kraitalions,  for  np  Uiphes  «l^  be  imputed  to  the  king^ 
where  He  sHps  the  time  which  Imids  the  subject 

By  the  statute  of  Westmwi^  9»  ch.  6,  f^narty  of  ox 
months  is  a  good  plea  in  quari^  impedity  but  not  against 
the  crown:  Plowd.  S24t — 48.  So  says  Lord  Coke  m 
MagMfn  Coflege  case;  but  Bro^  tit.  Prerogative^  pi. 
76^  gtv^  A  l^^ason  I  Uke  much  better,  because  laches  is 
not  faiq[Nited  |o  the  king,  on  account  o£  his  prer^gadve. 
Vfjfij  then  should  the  king  be  out  of  all  the  othar  statutes 
of  liwtfitions»  and  yet  he  in  this  ?  For  this  additiooill 
ff^^sfyj  93  well  as  the  others  menticMi^  by  ssy  brotheva^ 
)  tiMOk  the  c^rtiqrari  ought  to  go. 

Foster y  J. 

It  is  the  undpubted  prerogative  of  the  crown,  to  see 
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K  B. 


that  all  inferior  jurisdictions  are  kept  irithin  their  proper 
bounds,  and  on  that  principle  the  whole  doctrine  of  cer* 
thraris  proceeds.  I  think  the  act  of  13  Geo.  3.,  being  to 
prevent  vexation,  and  delay,  which  are  not  to  be  supposed 
in  the  crown,  does  not  restrun  this  prerogative.  Tbb  is 
Undoubtedly  a  crown  case,  and  Mr.  Attorney  General 
movj^  it  as  such. 

C.  J.  Let  the  rule  be  absolute. 


Awife  named 
with  her  hus- 
band in  a 
rule  of  court 
directing 
costs  to  be 
paid  to  them, 
18  entitled  to 
the  advan- 
tage of  it,  if 
she  survives 
her  husband; 
and  an  at- 
tachment 
upon  the 
rule  issues  of 
right. 
Saver,  126. 


TILT  agt.  BARTLET,  and  wife. K.  B. 

Mb.  Hussey  being  about  to  ^w  cause  against  the 
rule  in  this  case,  Mr.  Gould ^  at  his  request,  mentioned  the 
authorities  on  which  he  made  the  motion ;  and  added  the 
following :  1  Ro,  Abr.  889,  and  890,  damages  recovered 
against  husband  and  wife  in  a  quare  impedit  in  right  of 
the  wife ;  the  wife,  after  the  husband'^s  deaUi,  brings  an 
attaint,  and  reverses  the  judgment,  and  recovers  the  costs, 
though  pidd  by  the  husband  in  his  lifetime.  So  it  is  in 
courts  of  equity,  a  wife  surviving  is  entitled  to  the  benefit 
of  decrees ;  and  it  was  held  in  Chancery  Cases,  27.,  Chan. 
Rep.  8vo.  20s,  that  they  ought  to  be  on  the  same  foot- 
ing with  judgments  at  common  law,  which  the  court  held 
would  go  to  the  wife  surviving.  In  the  case  of  the 
Duchess  of  Hamilton^  the  court  hdd  she  was  compre- 
hended in  the  Common  Pleas  rule,  though  the  word  was 
dimisUy  in  the  singular  number;  and  it  being  objected 
she  was  a  feme  covert,  the  court  answered,  it  must  be 
considered  as  a  judicial  proceeding,  though  not  strictly 
so,  they  not  being  parties  to  tiie  record,  and  the  wife  is 


Tilt 
agt. 


K.B. 


NOTES  OF  CASES  IN  K.  B.  &c.  105 

sabject  to  pay  costs.     If  so,  she  surviving  must  be  en-        1754. 

titled  to  receive  costs,  as  well  as  to  pay  them.     The  rule 

here  was  express  in  directing  the  costs  to  be  paid  to  them, 

80  that  they  became  vested  in  the  husband,  and  wife.     1    -n     ^ 

•^  ...  Bartlet, 

Ro.  Abr.  d4S,  husband  and  wife  jointenants  of  a  statute,         ^    .^ 

and  if  they  recover  damages,  both  entitled* 

Mr.  Hussey,  on  the  other  mde. 

I  tlunk  I  need  not  dispute  any  of  the  cases  that  have 
been  dted;  for  I  shall  not  deny  but  that  where  a  judg- 
ment is  recovered  by,  or  against,  husband,  and  wife,  it 
shall  survive ;  and  in  the  case  Mr.  Gould  mentioned  from 
jRo.  Abr.  516,  the  reason  appears,  viz.  that  the  judg- 
ment canH  be  entered  up  otherwise;  and  where  a  judg- 
ment is  entered,  they  have  a  right  to  take  out  execution 
of  course :  their  application  here  shews  they  cannot  re^ 
cover  without  the  interposition  of  the  court ;  and  when 
the  court  is  asked  to  do  a  favour,  they  will  connder  the 
drcumstances. 

The  woman,  being  a  feme  covert,  could  expend  no 
costs,  and  dierefore  is,  in  justice,  entitled  to  none.  This 
rule  18  not  in  the  nature  of  a  judgment :  if  it  were,  pro- 
cess would  issue  of  course.  The  Duchess  of  Hamilton 
entered  into  the  rule  in  C  B.  with  her  husband,  and 
brought  a  writ  of  error  in  the  House  of  Lords ;  and, 
after  that,  was  so  vexatious  as  to  bring  another  ejectment 
here ;  the  court  therefore,  to  prevent  vexation,  very  pnv 
pcrly  gave  costs. 

The  case  of  MiddUton  v.  Crofts^  though  not  deter- 
mined, was  a  judgment,  so  that  the  question  was  differ- 
ent: whi^  I  rdy  on  is,  that  the  ynte  is  entitled  to  no 
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1754.       costs  at  IftWy  and  as  she  gould  expend  none,  she  ough(  pot 
^^        to  be  paid  any. 

^'  Mr.  Gouldy  in  reply. 

and  wife.  Certainly  tbi^  is  not  a  judgmeat^  but  it  is  as  much  a 
determination  of  the  pourt:  a  judgmeat  ff^P^  doc^ 
not  seem  to  be  the  principle  of  the  cases  mentioned, 
but  this ;  as  they  suffer^  pa  qi^  hand)  ^ual  Ip^s,  tb^y 
ought,  on  the  other,  to  receive  equal  benefit.  The  ob- 
jection that  the  m£^  wa«  at  tqq  es;pe]|9§  i»  t^cn  qiotipe  of 
m  ^.  Abr.  ^IQp  and  y^t  thfs  covurt  said  the  ji^lgmeQt 
mustbesor       , 

Attacbpi^»l»  for  duties  (aot  for  criminal  eoatempt^X 
foUow  the  patur^  of  judiqial  ex^cutiop3;  they  are  r^mt^ 
dial  writs ;  and  th^  opurt  do  not  look  upon  themsebr^  ap 
much  at  liberty  ta  ooptrol  theoi^  9»  they  do  in  cas^  <«f 
crixainal  pros^utipAs. 

Ryder,  C.  J. 

The  court,  when  they  granted  the  rule,  determined 
that  the  plaioitiff  was  wrong :  that  he  should  pay  costs, 
aiad  that  those  costs  beloqged  to  the  husband  and  wifi^; 
apd  the  qucistion  now  is  np  more  than,  whether  the  wi^ 
wbo  is  named  iQ  the  rule  ^as  entitled  to  the  coats,  shall 
n^peive  them  P  It  is  agreed^  that,  notwithstanding  the 
coverture,  which  makes  it  impossible  for  a  wife  to  expo^di 
or^  properly  spea)ui)g»  to  pay,  or  receive,  the  wife  surviving 
would  be  entitle  to  the  benefit  of  a  judgment:  bu^  th? 
distinction  attempted  is,  that  this  is  no  judgment,  but  9^ 
rule,  which,  Mr.  Hussey  suggests,  is  to  be  executed  by 
fajVQur.  Xt  seema  to  me,  the  method  pf  executing  a  nile 
by  i^ttpdmient  is  as  much  a  r^t  in  the  «)4bject,  as  tal^^  . 
pujt  a  {VpQW  of  ^um  ftwi  the  officaon  ajudgmut,  jfor 
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a  motion  for  an  attachm^t  is  a  modon  of  course^  and        i;54. 

motions  of  course  are  matters  of  right :  an  attachment  is       ,!X^^ 

us  much  a  writ  of  execution  on  a  rule  for  costs,  qa  the 

usual  process  on  a  judgment.    How  then  is  it  a  matter    ^^ 

a£  favour  ?     When  the  court  have  adjud^^ed  the  parties         ,    .^ 

J  ^  ^  and  wife, 

entitled^  it  cannot  be  a  favour  to  give  them  a  remedy,     v^py^^ 
The  court  has  several  ways  of  determining ;  the  regular        K.  B. 
way  is  by  judgment,  and  the  several  previous  proc^^- 
ii^;  or  by  a  more  summary  me^od^  oa  in  the  pr^^^t 
esuch  of  which  has  its  proper  pnod^  pf  execution* 


The  objection  of  the  wife  being  at  no  expense,  holds 
equally  good  against  the  common  law  process  of  execu- 
don  on  a  judgment.  The  reason  why  that  objection  is 
overruled %]n  that  case,  is  the  same  in  this;  and  that  is, 
that  she  is  a  person  named  in  the  judgment  (so  here  in 
the  rule)  as  entitled,  and  the  representatives  of  the  one 
cannot  take  the  costs  whilst  the  other  siurvives.  The 
court  has  adjudged,  the  plaintiff  ought  to  pay  costs,  and 
unless  in  this  way,  it  will  be  impossible  to.  pay  them  at 
aU. 

Wright,  J. 

An  attadunent  is  the  proper  execulaon  for  costs.  Tkere 
was  a  caae  of  this  kind  lately ;  a  person  ooYiqg  to  be<dis*- 
^uaiged  on  die  jK^lveiit  debtor^s  act: 

.lliere  is  no  fdis^setion  hetiween  costs  vested  in  the 
pntiaa  by  rule  of  court,  or  by  a  judicial  detem^natiaii ; 
and  that  waa  determined  in  the  Dudiess/cf  HaimilMt 
case,  in  which  I  was  of  counsel.  If  baron  and  feme  bring 
an  action  in  her  right,  and  both  become  nonsuit,  the  feme 
SMiwing  shall  be  subject  to  costs;  soif  faotbrecovar^fihe 
Mnoving  ihall  be  entitled  to  costs,  though  she  had  hcea 


K.B. 
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at  no  expense  herself.  So  in  the  present  case,  the  plain- 
tiff shall  not  be  disoharged  from  the  costs  by  the  hus-: 
band^s  death;  but  the  rule,  as  it  was  expressly  deter- 
mined, shall  be  considered  as  a  judicial  determination. 

•  ■  * 

Foster,  J. 

"It  can*t  be  discretionary, 'to  grant,  or  refuse,  an  attach- 
ment by  way  of  execution,  for  it  is  the  only  remedy.  T 
see  no  reason  for  a  distinction  between  this,  and  a  judg- 
ment :  as  she  would  by  surviving  be  entitled  to  an  exe- 
cution, so  will  she  here  to  an  attachment. 

Rule  made  absolute. 

Vide  Coppin  v. ,  2  P.  fVnu.  4g6. 


The  KING  agt.  HUNT,  and  others. 

All  persons  This  was  a  motbn  for  an  information  against  a  great 
by  their  pre-  number  of  people,  for  an  election  riot,  and  tumult,  at  Kid- 
tenancinga  ^i^g^o^  ^  Oxfordshire;  which  was  opposed,  as  being 
riot  are  liable  more  proper  for  an  indictment  at  the  sessions,  or  assizes, 
formation        *"^  because,  in  respect  of  all  the  defendants  but  two,  no 

fact  was  charged  to  be  done  by  them,  other  than  shout- 
ing, and  every  part  of  the  affidavits,  supporting  the  mo- 
tion, denied  by  the  parties  on  whom  charged. 

Ryder,  C.  J. 

It  ia  no  rule  that  the  court  shall  not  interpose,  because 
it  is  a  matter  cognizable  at  the  sesdons,  or  assizes.     That 
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the  injury  complained  of  was  really  done  is  not  denied,  l7S4t. 

but  they  deny  their  doing  it :  and  if  it  was  done  by  any  TKrjrin^ 

other  of  their  company,  they  are  all,  in  point  of  law,  ^^ 

perhaps,  equally  guilty ;  and  I  think  here  is  room  to  Hunt 

make  the  rule  absolute.  and  others. 

IVright,  J. 

The  occasion  is  far  fix>m  justifying  it  I  am  of  the 
same  opinion. 

DenisoTiy  J.  of  the  same  opinion. 

Faster,  J. 

I  have  always  thought  the  parties  oommitdng  the  fact 
are  the  only  objects  of  the  punishment  of  this  court  The 
cry  (huzzaing  for  one  of  the  candidates)  itself  is  not  cri- 
minal :  Hunt  and  Burgoyne  only  are  charged  with  actual 
facts. 

Ryder,  C.  J. 

In  things  which  it  is  so  much  for  the  interest  of  the 
public  to  punish,  judges  should  not  form  distinctions 
which  the  law  does  not  make :  and  clearly  the  law  makes 
none  between  the  persons  actually  throwing,  or  pulling 
down,  or  the  hke,  and  the  rest :  nor  does  reason  warrant 
any  such,  for  had  not  it  been  for  the  countenance  of  the 
many  present,  the  few  would  not  perhaps  have  done  this 
injury. 

N.  B.  No  fact  charged  on  them,  but  shouting. 
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'y  on  the  demise  of  JEFFERIES>  agt 

C.  P. 


The  devisee  JosJSPH  Jeffebiss,  seised  in  fee,  acxx>rdiiig  to  the 
h  id^^^^t  custom  of  the  manor  of  — ,  of  a  copyhold  estate- 
has  only  a  within  that  manor,  surrendered  it  to  the  use  of  his  will^ 
title  until  ^^^  ^y  his  will  devised  the  same  to  Elizabeth  JefflsrieMf 
and  such  a'  ^^^  niece,  and  her  heirs.  Elizabdh,  the  niece,  murdered 
right  cannot  her  uncle,  of  which  she  was,  soon  after,  convicted  and 
to  Selord  ®^^^^*  tnthoUt  having  ever  been  admitted  tenant  of 
but  will  con-  this  estate.  Upoh  her  conviction,  the  lord  of  the  manor 
tinue  in  the  entered  on  the  estate  as  forfeited :  against  whom,  or  his 
surrenderor,   grantee,  the  brother,  and  heir  at  law  of  Elizabeth^  iAm 

was  also  heir  of  Joseph  Jefftrits^  brought  this  ejectment ; 
and  the  question  for  the  opinion  of  the  court  was,  whe- 
ther or  no  this  estate  was  forfeited  ? 

Serjeant  fViltes,  for  the  lessor  of  the  plaintiff,  ootkr 
tended,  that  as,  for  want  of  admittance,  there  was  no 
privity  between  the  lord,  and  the  niece,  there  could  be 
no  forfeiture :  that  the  estate  till  admittance  continued  ill 
the  surrenderor,  and  his  heirs :  and  cited  Pitches  case^  4 
Co.  28.  1  Lev.  8  Bulstr.,  336,  Ford  v.  Hoskim:  that 
surrenderee  cannot  have  an  action  on  the  case  against  the 
lord,  for  not  admitting  him ;  surrenderor  may ;  though 
equity  will  compel  admission  upon  apphcation  of  the  sur- 
renderee ;  that  the  lord  cannot  take  notice  of  the  wiU^ 
till  presentment  by  the  homage.  That  the  devisee  takes 
nothing  till  admittance:  that  the  niece  being  attainted^ 
no  one  can  take  as  her  heir,  but  the  estate  must  revert  to 
the  heirs  of  the  surrenderor. 
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Serjeant  Primes  for  the  defendant,  argued,  that  the        1754. 
\ati  haTing  the  reveraon  of  a  copyhold  estate,  there  is         ^^'^ 
no  ooca&on  for  his  entry,  to  make  the  estate  of  his  grantee    on  the  de- 
perfect     That  attainder  corrupts  the  blood,  so  there  can       mise  of 
be  DO  descent  from  the  person  attainted ;  that  this  is  the  Jefferies, 
■me  in  respect  of  cbpyholds^  as  of  freeholds.     That  the         agt. 
penon  guilty  of  felony  has  a  capacity  to  take  till  convic-  ' 

tion,  for  the  benefit  of  the  lord :  that  as  an  alien,  or  cor-  q  p^ 
pontioa  in  mortmain  may  take  for  the  benefit  of  the 
oown,  flo  may  a  fielon  for  the  benefit  of  the  lord,  if  the 
ttHanfiApT  be  subsequent  to  the  time  of  taking:  1  f^enir.  41 7^ 
t  Vadt.  S8,  1  Inst.  S.  Though  hei*e  she  gave  no  assent 
to  tlie  devise,  nor  cbd  any  thing  amounting  to  it,  the  law 
viO  presume  the  party  assents  to  take  an  estate  where  it  is 
6r  his  benefit.  That  an  entry  of  admission  on  the  roll 
eould  not  be  necessary  to  constitute  the  niece  a  tenant,  to 
pve  her  a  capacity  to  fisrfeit ;  for  an  heir  entitled  to  copy- 
Ihold  of  inheritance  may  maintain  ejectment  before  ad- 
ttttanoe;  so  may  a  widow  entitled  to  free-bench;  and 
^  keason  is,  not  that  the  admission  of  the  ancestor  is  the 
sAhisnon  of  the  heir,  but,  that  the  title  is  not  under  the 
«opy  only,  but  by  the  tenure  of  the  manor,  and  the  cus- 
Ms,  which  throws  the  estate  on  the  person  next  entitled 
withoiit  admittance,  S  Ventr.  182,  1  Lev.  S63,  13  Co. 
1  In^.  607.  So  a  devisee  Mnging  an  ejectment 
^ganst  the  heir,  has  nothing  to  do  but  prove  the  sur- 
ittder,  and  produce  the  will,  without  proving  admission. 
Suppose  the  lord  does  not  hold  a  court,  at  which  the  de- 
lisee  can  be  admitted,  for  some  time,  must  he  lose  the 
profits  in  the  mean  time  ?  A  surrenderee  will  recover 
mesne  profits  from  the  time  of  the  surrender,  a  devisee 
fixim  the  death  of  the  devisor.  It  was  ol^ectcd,  that  the 
surrenderee,  before  admission,  has  neither y^^  m  re^  nor 
arf  ftm ;  to  what  then  does  he  claim  to  be  admitted,  if 
not  dd  rem  ? 
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1754.  PFilles,  C.  J. — Had  Elizabeth  Jefferies  declared  her 

^''^^^        dissent  to  this  devise,  she  must  have  been  considered  as 
on  the  de-     ^^^  <^  ^^^^9  ^^^  ^^  hdir  of  the  devisor  would  take. 

mise  of 
Jeffebies.      Serjeant  Prime. — Suppose  she  had  died  before  at- 
agt.         tainder,  as  well  as  before  admission,  her  heirs  would  have 

— '' •      been  entitled  under  the  surrender,  and  will,  because  she 

^T^^"^  ^^  entitled  ad  reniy  without  admission.  Leofi*  1st  cas^ 
widow  entitled  to  free-bench :  during  her  life,  the  heir 
was  attainted,  and  died;  it  was  adjudged  that  the  estate 
escheated  to  the  lord  after  her  death.  If  a  purchaser* 
dies  after  a  surrender,  and  before  admission,  his  heir  ift 
entitled :  presentment  of  the  homage  is  not  essential  to 
the  heir'^s  title :  is  no  evidence  of  it ;  he  must  prove  him- 
self to  be  such. 

Serjeant  fVilleSy  in  reply,  insisted  that  forfeitures  were 
not  favoiured  in  law,  but  the  heir  was :  that  admission  is 
necessary  as  between  the  lord,  and  tenant,  though  not  so 
necessary  to  entitle  a  man  to  do  any  thing  against  a  third 
person :  that  the  lord^s  interest  would  induce  him  to  hold 
a  court  whenever  it  might  be  desired,  not  being  entitled 
to  his  fine  till  he  holds  it ;  if  not,  a  court  of  equity  would 
compel  him.  That  an  action  for  the  profits  is  not  main- 
tainable till  admission,  but  when  the  tenant  is  admitted, 
the  admission  relates  to  the  time  of  the  surrender.  Jus 
is  only  a  tide,  not  a  legal  interest  vested :  that  vested ' 
rights  may  be  forfeited ;  a  bare  title  being  only  a  chase 
in  action  y  cannot  Marquis  of  Winchesters  case,  S  Co.  1. 
Hob.  3*1. 

The  case  cited  on  the  other  side  from  1  Leon,  is  very 
different  from  the  present,  the  heir  there  having  the  in- 
heritance vested  in  him,  subject  to  the  widow'^s  estate  fbr 
Ufe. 
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Per  curiam.  1754. 

The  court  inclined  (though,  as  it  was  to  be  argued 


again,  they  gave  no  final  opinion)  in  favour  of  the  plain-     on  the  de- 
tiff:  and  said,  that  the  devisee  takes  by  surrender,  and       ™>8e  of 
not  by  devise :  that  if  the  lord  was  entitled  to  this  estate,  Jefferies, 
ic  was  ik>t  by  f(»rfeiture,  but  ex  necessitate^  as  if  the  de-         ^  * 
▼iaee  had  died  without  heirs.     She  can^t  be  considered  as     ^^y^^^ 
tenaiit  to  the  lord,  having  never  been  admittdi.     The        ^*  ^* 
\cxd  is  not  entitled  to  a  fine  without  admittance,  that  \  n 
shewing  the  consent  of  the  surrenderee  to  become  his  te- 
ilant,  the  surrender  being  rid  act  of  the  tenant.    The  lord 
may  onnpel  an  admission:   producing  surrender,  and 
willy  is  not  sufficient  to  provd  devisee's  title :  the  heir  is 
not  to  be  barred  by  surrender  without  admission.     The 
case  in  Leonard^  as  to  the  heirs  forfeiture,  is  well  an- 
swered :  a  bare  title  is  not  forfeitable :  a  lord  can't  bring 
an  gectment  for  a  forfeiture  before  entry.    Heir  at  law 
of  a  copyhold  tenant  is  in  coriiplete  possession,  to  all  pur- 
befinte  admission,  though  the  lord  may  compel 
to  bef  adtnitted  foi*  the  sake  of  the  fine :  btit  ^tis 
othefwiae  in  the  case  of  a  surrenderee,  who  is  not  in  pos- 
sesBioii  till  admission.     A  devisee  is  the  same,  for  a  will 
whereby  on  estate  sui^ndered  is  devised,  is  no  more  than 
an  appointment,  and  needs  not  be  attested  by  three  wit- 
nesaes.     Surrender,  and  admittance,  must  be  pleaded 'as 
one  grant     Equity,  however,   will  supply  admission, 
where  surrenderee  has  endeavoured  to  get  it,  and  could 
not-     JRo.  Abr.  602.     1  Inst.  13,  a.     Complete  copy- 
holder.    Cro.  Eliz.  441.     Fitch  v.  Hockler/, 

Adjourned,  for  another  argument. 


i 
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1754. 

In  a  dectara- 
tton  in  debt 
against  a  de- 
fendant in 
the  custody 
of  the  she- 
riff^ it  is  un- 
necessary to 
allege  that 
the  process 
issued  at  the 
suit  of  the 
plaintiff 
against  the 
defendant ; 
though  it  is 
otherwise  in 
actions  on 
the  ease. 


PARKER  agt.  DREW.. 


K.  B. 


This  was  a  demurrer  to  a  dedaration,  which  began^ 
thus :  P.  (plaintiff)  complains  of  D.  (defendant)  being  in 
the  custody  of  the  sheriff  of  Dtt  iy ,  by  virtue  of  a  writ  of 
non  omittaSj  of  a  plea. 

The  foundation  of  the  demurrer  was,  for  that  it  is  not 
stated  at  whose  suit  defendant  was  in  custody ;  by  what 
writ;  when  i^tumable;  or  whence  issued;  or  whether 
the  court  ought  to  take  cognizance,  &c.    ' 

Mr.  Gould,  in  support  of  the  demurrer. 

By  the  common  law^  when  a  person,  arrested  by  pra- 
cess  of  this  court,  was  in  the  custody  of  a  sheriff,  there 
was  no  method  of  proceeding  agsunst  him,  but,  by  ha- 
btas  corpusj  to  remove  him  hither,  and  tlien  declare 
against  him,  as  in  custody  c^  the  marshal.  To  prevent 
this  expense,  and  delay,  was  made  the  statute  4  and  5 
fV.  and  M,  c.  21,  whereby  it  is  enacted,  that  in  cases  of 
this  kind,  where  any  defendant  is  detained  in  prison  at 
the  suit  of  any  person,  on  any  writ  out  of  any  of  the  courts 
at  Westminsterj  the  plaintiff  in  such  writ  may,  before  the 
end  of  the  next  term  after  such  writ  shall  be  returnable^ 
declare  against  such  prisoner  in  the  court  out  of  which 
the  writ  issues,  &c.  Before  this  act,  every  defendant  must 
have  been  declared  against  as  being  in  the  custody  of  the 
marshal.  By  the  8d  §.  of  the  act  it  is  required,  that  in 
all  declarations  against  prisoners  by  virtue  of  any  writ 
issued  out  of  this  court,  it  shall  be  alleged  in  custody  of 
what  sheriff,  &c.  such  prisoner  shall  be,  at  the  time  of  such 
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declaration,  by  virtue  of  the  process  of  the  said  court,  at 
the  suit  of  the  plaintiff;  which  allegation  shall  be  as  good^ 
and  effectual,  as  if  such  prisoner  were  in  the  custody  of 
the  marshal,  &c.  In  order  to  entitle  one's  self  to  the 
benefit  of  this  act,  the  terms  of  it  must  be  complied  with; 
and  therefore,  as  the  act  directs  it  should  be  alleged  al 
whose  suit,  bc«,  it  follows,  that  unless  that  allegation  b« 
inaerted  in  the  declaration,  the  plaintiff  can't  proceed  in 
this  manner. 

Mr.  YateSy  for  th^  plaintiff. 

The  tendency  of  this  demurrer  is  to  the  jurisdiction  of 
the  court  This  is  not  a  common  way  of  excepting  to 
the  jurisdiction;  nor  will  the  court  disown  its  jurisdicM 
tion  on  the  surmises  of  a  demurrw . 

It  is  first  to  be  considered,  whether  such  an  allegation 
be  necessary  at  all,  so  as  to  support  a  demurrer  ?  and,  if 
60,  whether  it  be  not  sufficiently  allied  ? 

The  intent  of  the  act  of  parliam^t ^  which  is  the  found* 
ation  of  this  declaration,  was,  as  Mr.  Gould  prc^periiy 
stated  it,  to  save  the  expenses,  and  delay,  of  removing 
the  prisoner  by  habeas  corpus  from  one  prison  to  another. 
If  there  were  not  the  circumstances  in  this  case  which 
the  statute  requires,  such  as  being  in  custody,  &c.,  we 
Qould  not,  to  be  sure,  be  entitled  to  the  privileges  which 
the  statute  provides. 

The  otgection  here  is,  that  the  defendant  is  not  pro- 
perly before  the  court ;  but  I  submit,  whether  an  obj^&- 
tion  of  this  sort  can  be  supported  by  way  of  demurrer, 
and  whether  he  has  not,  by  the  demurrer  itself,  taken 
away  the  objection,  that  is,  made  himself  an  object  of 
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your  lordship^s  jurisdiction  ?  For  imless  the  defendanl^ 
was  either  in  court  by  appearance,  or  in  the  shenfTi 
custody,  he  could  not  demur;  for  the  court  must  look 
on  him  as  in  court,  or  they  cannot  take  notice  of  his  de-^ 
murrer.  It  seems  a  contradiction,  that  the  plaintiiF 
should  deny  himself  to  be  properly  before  the  court,* 
when  he  appears,  and  pleads.  If  you  take  nodce  of 
him  as  in  court,  the  objection  ceases;  if  not,  you  can't 
take  notice  of  the  demurrer.  Peacock  v.  Bell,  1  Sound* 
78. 


Further,  1  submit  it,  the  words  require  nottiing  more 
to  be  idleged  than  the  name  of  the  sheriff  in  whose  cus- 
tody the  prisoner  is ;  for  the  third  section  directs,  that 
in  all  deckrations  against  prisoners  it  shall  be  alleged,  in 
custody  of  what  slieriff  such  prisoner  shall  be,  &c ;  and 
then  adds,  that  this  all^ation  (without  requiring  at  whose 
suit,  or  any  thing  further)  shall  be  as  good  as  if  the  de- 
fendant was  really  in  custody  of  the  marshal,.  &c.  An 
appearance  only  is  snffici^t  to  charge  a  man  as  in  cus- 
tody of  the  marshal ;  a  demurrer,  I  submit  it,  amounts 
to  an  appearance.  Besides,  I  submit,  it  is  sufficiently 
charged,  and  has  been  so  determined.  Morris  v.  fVat-^ 
kinsy  8  Lord  Baym.  1862 ;  and  Crewe  v.  Daniel ;  Trin. 
8  and  4  Geo.  S.,  Ro.  866. 

Mr.  Gouldj  in  reply. 

Mr.  Yates  contends,  our  demiurer  isfelo  de  se:  but  I 
submit,  the  defendant,  being  complained  against  by  die 
declaration,  has  a  right  to  all^e  by  demurrer  that  the 
declaration  is  incompetent  to  compel  him  to  make  Any 
answer  to  it. 


On  reading  the  act,  he  says,  it  appears  there  is  no  oc- 
casion to  say  at  the  suit  of  whom,  but  only  in  the  cas^ 


NOTES  OF  CASES  IN  K.  B.  &c. 


117 


iody  of  the  sheriff;  and  that  it  is  not  necessary  to  say 
9Xire  in  a  declaration  against  a  prisoner  in  the  custody  of 
the  marshal. 

That  is  quite  a  different  oise,  for  the  custody  of  the 
marshal  is  tmderstood  to  be  at  the  plaintiff's  suit ;  but  in 
this  Case  the  custody  must  be  at  the  suit  of  a  third 
person. 

In  both  cases  he  contends  that  the  words  de  placito 
quad  reddat  ei  such  a  sum  of  money,  are  a  sufficient  al- 
l^pitioD  that  the  defendant  is  in  custody  at  the  plaintiff^s 
suit  If  so,  it  is  already  determined;  but  I  submit. it^ 
that  the  words  de  placito^  of  a  plea,  &c,  relate  to  the 
word,  complains,  in  the  beginning  of  the  declaration^  and 
what  intervenes  is  a  parenthesis. 

Ryder y  C.  J. 

Without  entering  into  this  matter,  my  brethren  seem 
to  think  it  has  already  been  determined  in  the  cases  that 
have  been  mentioned ;  and  stare  decisis  is  a  very  good 
inaxim. 

fVrighi,  J. 

Morris  v.  Watkins  was  the  very  case :  after  hanging 
two  or  three  terms^  the  plaintiff  had  judgment;  and  it 
was  hdd,  that  the  words,  de  placito  quod  reddat  ci^  ex- 
plained at  whose  suit  it  was,  to  wit,  the  plaintiff's.  So  in 
Crewe Y.  Daniel,  whidi  was  debt  upon  a  bond:  Wil- 
Uams  V.  Wills,  Hil.  19  Geo.  2.  In  actions  on  the  casfe 
it  has  heeai  detehnined  to  be  bad,  for  want  of  saying  at 
whose  suit,  but  in  debt  it  is  otherwise. 

Denison,  J. 

Trespass  on  the  case,  declaration  agwist  the  defend- 


1754. 
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ant  in  the  custody  of  the  sheriff,  without  saying  at 
whose  suit,  which  the  court,  on  demutl-er,  thought  ne- 
cessary. The  reason  is  plain:  custody  of  the  marshal 
would  not  be  good,  though  that  indeed  would  be  matter 
of  form.  When  in  the  custody  of  the  marshal  any  body 
may  declare;  but  in  the  custody  of  the  sheriff,  nobody 
<^an  declare  who  has  not  charged  him  with  a  writ :  no 
declarations  by  the  bye.  At  the  suit  of  the  pbuntilf 
means  that  he  sued  out  a  writ  against  him. 


In  Cre7»e  v.  Daniel,  reddat  ei  would  not  be  sense,  if 
it  did  not  mean  the  plaintiff,  and  that  was  held  tanta- 
ntount  It  was  so  determihed  expressly  in  MorriM  t. 
Watkinsj  and  Crewe  v.  DanM,  and  agreed  to  be  so  in 
Williams  V.  WUh. 

foster,  J.  agreed  it  had  been  so  settled. 

J^udgment  for  the  plaintiff. 


1754. 


ANONYMOUS. K.  B, 


An  applica-        Afflicatiok  having  been  nsade  in  order  to  enforce 

Hon  to  set      tjjg  execution  of  an  award  by  an  attachment,  Mr.  Pratt^ 

aside  an  .  _  -i  • 

award  must  <^  ^^  other  side,  moyed  to  set  aside  the  award,  the  ar- 

be  brousht     bitrators  having  proceeded  ex  paite:  but  the  court  de- 
tkne  Hmited    ^^  ^®  motion,  saying  he  was  barred  by  the  statute  of 

by  9  and  10 

W.Z.cA5\  but  OB  ghewio^  cause  against  the  rule  for  an  attachment, 

affidavits  may  be  produced  impeaching  the  award. 
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King  William,  which  limits  applications  of  this  sort  to        1754. 
the  next  term  after  the  award  made ;  adding,  however,       .  ^^  ^ 
that  they  might  have  the  benefit  of  their  objections  to        mous. 
the  award  on  shewing  cause  against  the  rule  for  the  at-     V^^^y^^i/ 
tachment;  and  Mr.  Justice  Denison  s^d,  it  had  been        ^'    •' 
often  so  determined.    Mr.  Hume  Campbell,  c  contr'y  said, 
there  was  a  case  in  the  16th  of  the  king,  wherein  it  waa 
determined  not  to  be  sufficient  cause,  and,  as  it  had  therer 
fiire  been  determined  both  ways,  he  hoped  it  would  be 
eonaidered  as  rez  Integra.     Mr.  Pratt  observed,  that  the 
plaintiff  oould  not  apply  to  set  aside  the  award,  till  the 
mibniiiaioft  was  made  a  nile  of  courts  which  was  not  done  ' 
till  last  term,  and  that  mi^t  deserve  some  consideration; ' 
but  the  court  said,  the  act  was  express  in  confining  these 
appUoations  to  the  next  term  after  the  award  made,  and 
that  either  party,  who  woiAld  enforce,  or  set  aside  the 
award,  might  havse  applied  in  season,  if  he  had  pleased 
to  have  it -made  a  rule  of  court ;  and  it  was  his  own  fault, 
if  he  had  neglected  k.    But  DenUoiiy  Justice,  udded, 
that  the  court  would  hardly  grant  an  atl^K^ment  on  a        - 
void  award,  though  die  psirty  injm^  by  it  had  suffered 
the  time  for  setting  it  aside  to  elapse. 

On  a  sdbsequent  day,  in  answer  to  a  rule  far  an  at? 
tadbment  to  enforce  it,  affidavits  were  pfoduoed  impeadi- 
ing  die  a#ard;  and  the  court  incline^y  that  an  attach- 
ment not  being  the  only,  or  necessary,  way  of  proceeding 
to  compel  performance  of  an  award,  advantage  might 
be  taken  of  the  irregularity  this  way,  though  the  time£ir 
setting  it  aside  was  elapsed :  so  it  was  moved  that  those 
might  be  filed,  and  the  other  party  have  an  opportunity 
of  ans  wmng  die  fiicts. 


.  \ 
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XJi>fa.  upon  Execution  on  a  judgment  having  been  restrained  by 
a  dormant  ^^  injunction  from  the  court  of  Chartcerj/,  on  the  disabr 
before  re-  lution  of  the  injunction,  a  Ji*  fa.  issued,  by  virtue  of 
vival>  is  irre-  which  certain  goods  were  seized,  and  kept  six  days,  and 
^coiidfi.fa»  ^^^  ^^^  the  sheriff  being  informed,  they  were  not  the 
may  betaken  goods  of  the  defendant  After  which  the  plaintiff,  pei^- 
t  T  ft  ^^8  ^^  ^®  Brstji.fa.  was  irregular,  for'  that  more 
revival,  al-      than  a  year  elapsed  after  the  judgment,  so  that  it  ought 

though  the     ^  h^ve  been  revived,  revives  it  accordingly,  and  then 
first,  which      ,1    '  ,       y.   y.     '     1  .  ^     •«, 

issued  be-       takes  out  another^. /a.,  and  gets  it  executed.     To  set 

fore,  is  not     aside  which  last  wint,  and  have  the  goods  taken  returned,. 

nu^^d '  ^'   ^^'  Hume  Campbell  obtained  a  rule  to  shew  cause, 

urging  that  this  last  execution  was  irregular,  for  thait 
from  the  moment  of  the  first  sdzure  the  property  of  the 
goods  was  altered,'  and  the  defendant  so  far  relieved  from 
the  debt,  that  not^thstanding  the  desertion,  the  prb- 
perty  being  bound,  the  bailiff  might  now  return  and  sell. 
That  before  the  second  writ  issued,  they  ought  to  have 
set  aside  the  first  by  modon  in  court  to  quash  the  writ, 
or  by  making  some  return  to  it;  otherwise  here  are  se- 
veral executions  standing  together  unconnected  on  the 
same  judgment,  which  ought  not  to  be,  and  cited  a  case 
from  Salield, 

Ryder 9  C.  ^T. 

The  first ^.^.,  issuing  on  a  judgment  of  more  than  a 
year'^s  standing,  was  clearly  irregular,  for  though  exe* 
cution  be  stayed  by  equity,  when  the  injimction  is  dis- 
solved, you  must  revive  it  in  the  usual  nuumer;  upoi^ 


K.  B. 
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xhiBji.Ja.  goods  were  taken;  but,  it  appears,  the  sheriff        17^4. 

left  them,  beinff  informed  they  were  not  the  defendant's,       .  ^""^^ 

.  "^  Anony- 

so  that  he  might  have  returned  nulla  ban  a:  then  the       mous. 

plaintiff  properly  revives  his  judgment,  and  takes  out  a 

new  execution.     In  point  of  justice,  the  defendant  is  not 

injured ;  his  goods  are  taken  now,  diey  were  not  taken 

before;  the  law  will  not  consider  that  as  an  execution. 

The  rule  laid  down  in  Salk.  is  a  very  right  one,  but  here 

were  no  goods  that  might  in  law  have  been  applied  in 

salisfaction  of  the  debt    I  don't  know  whether,  in  poiiit 

of  praetice,  the  sheriff  ought  to  have  returned  nulla  bona, 

or  got  die  Ji.  fa,  quashed,  before  he  could  levy  on  the 

new  one:  I  should  think  that  unnecessary,  for  the  first 

exficatioQ  was  in  effect  na  execution :  unless  the  practice 

be  so,  I  should  think  these  proceedings  r^ular.  '' 

Wright,  J. 

The  first  execution  is  agreed  to  have  been  irregular, 
and  the  goods  seized  on  it  were  waived,  on  the  defendants 
saying  they  were  not  his.  If  they  had  taken  out  a  ca.  sa. 
in  the  mean  time,  which  was  the  foundation  of  this  ap- 
pfication,  the  second^.^.  would  have  been  irrqa^ulac 

« 

Foster^  J. 

It  would  be  hard  a  man  should  not  rectify  his  mistake. 


t  • 


Rule  discharged. 


122  NOTES  OF  CASES  IN  K.  B.  &c. 


i754.  THE  KING  agt.  GOODALt.: K.  B. 

Warranto  of  Mb.  Psebott  moved  that  the  defendant,  who  wa§. 
^^"^ld"^°^  removed  hither  by  hab.  corp.  froin  NpUingham  gaol,  (tp. 
valid,  al-  which  he  was  oommiiYted  \}y  the  mayor  of  thaf.  town^  for 
though  the  as^ting  in  puUing  down  a  meetiQg  house)  might  be 
SdTiLh  bailed.  Ip^waTrantofoomDutip^nt,  the  mayor  was 
they  were      style^  ,    Langfpr^d^  mayoi;  .of.i^e  town  of  AT.,  in 

granted  is  ^^  coimty  of  l|he  ^W^*  Exception^  it  does  not  appear, 
•et  forth.  the  defendant  has  been  copmitl^  by  any  prc^r  au- 
Sttger^  129.     thority :  the  mayor,  if  he  be  so,  ought  to  have  been 

styled  a  justice  of  the  peace :  whether  he  be  so,  or  no,  I 
know  not;  if  he  be,  the  court,  most  certainly,  will  not 
take  judicial  notice  of  it 

Mr.  H.  Campbell^  on  the  same  side.  The  practice  will 
not  admit  affidavits  as  to  the  guilt,  or  innocence,  of  the 
party :  but  this  court  may,  ui^doubtedly  bail,  even  in 
capital  cases.  Two  things  are  necessary  to  be  shewn  on 
a  hab»  corp.9  to  support  the  commitment ;  one  is,  such  an 
offence  as  will  warrant  it;  the  other,  that  the  person 
committing  had  legal  authority  to  take  the  charge  on 
oath,  and  commit  in  consequence  of  it.  Secretaries  of 
state  are  conservators  of  the  peace  at  common  law,  and 
on  that  account  their  commitments  have  been  supported ; 
but  the  court  will  not  take  judicial  notice  who  are  jus- 
tices of  the  peace.  It  has  been  determined  that  this  court 
would  not  take  judicial  notice  who  are  justices  bf  the 
common  pleas ;  nay,  in  one  instance,  that  Sir  William 
Chappie  was  a  judge  of  this  court. 
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The  mayor,  by  the  act  1  Geo.  1.,  has  a  right  to  seize         1754. 
ofTenden  he  sees,  and  nothing  further.  j^^   Kintt 

agU 
Mr.  Solicitor  General^  e  contr*.  Goodall. 

The  crime  for  which  the  defendant  was  committed,  by  ^ 

the  1  Geo,  1.,  is  felony,  without  benefit  of  clergy ;  and 
not  bailable  in  the  common  way,  though,  to  be  sure,' this 
eourt  may  bml  in  the  highest  cases. 

The  question  made  is,  whether  it  ill  necessary  f(tt*  the 
person  committing  to  ^ew  his  Authority.  They  Would 
have  die  court  take  it  tat  jgratited,  the  mayor  ^asnot  li 
justice  c^  the  peace;  but  I  apprehend,  the  coiiMtryis 
radier  to  be  presumed. 


":■';;()!■■  .;■      ..  ." 


Mr.  P^rroW.— The  otmrt  will  not  presiime  thie  mayor 
a  justice  r  lliett  are  mat^;^  corpc^rations  where  mayors  sere 
not  so:  if  this  is,  it  must  be  by  charter;  and,  it  iskn0#tt, 
the  court  never  takes  judicial  notice  of  the  charters  of 
corporations :  they  must  bring  them  in,  and  enroll  them, 
otherwise  the  co^t  can  take  tM>  ncdoe  of  diem.  The 
court  therefore  will  presume  nothing  agaimrt  libMy. 

Foster,  J. 

I  remember  tins  exception  taken  to  a  conimitment  of 
the  lord  mayor  of  London,  oti  <he  statutes  of  Ibttible 
entry,  and  it  was  overruled. 

Mr.  H.  CampAe//.— This  court  takes  judicial  notice  of 
many  things  in  respect  of  the  city  of  London,  which  it 
does  not  in  the  case  of  other  corporations. 

The  court  chose  to  consider  of  it,  and,  four  days  after, 
delivered  their  opinion :  when  Wright,  J.  cited  a  case  of 
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1754.       Rexv.  Mary  Talbotj  Michaelmas,  4  Geo.  2.;  she  was 

/*^       apprehended,  on  a  privy  search,  in  a  disorderly  house ;  i( 

was  objected,  that  the  person  granting  the  warrant  did 

p  not  appear  to  be  a  justice  of  the  peace,  but  it  was  oyer- 

*^,^  ^-m  '    ruled,  for  that  it  was  a  warrant  of  commitment,  and  not 

K.  B,       a  conviction. 

Ryder,  C.  J. 

If  these  niceties  were  to  be  required,  it  would  destroy 
a  multitude  of  commitments.  It  b  necessary  in  all  judg- 
iwmtSj  &Cy  the  jurisdiction  should  appear,  but  that  is  a 
different  matter.  Commitments  are  for  no  other  purpose 
than  to  bring  a  criminal  to  a  legal  trial.  Mr.  Nares  has 
mentiiHied  a  6ase  where,  he  says,  mayor  was  held  to  be 
sufficient,  without  justice ;  but  that  is  another  point,  and 
on  this  it  wiU  not  be  necessary  to  give  him  the  time  he 
asks  to  look  into  it.  Reason  warrants  this  commitment, 
for  any  body  might  arrest  a  febn,  and  carry  him  to  gad[, 
without  any  warrant  at  all. 

Denisony  J. 

The  nature  of  the  offence  is  the  only  thing  necessary 
to  be  oonadered  here. 

Foster  y  J. 

The  case  I  mentioned  aa  my  memory,  I  find,  was  not 
applicable  to  this  question. 

C.  J.  Let  him  be  remanded. 
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BARNARD  agt.  Col.  MORDAUNT. C.  P.  1744. 

The  defendant,  having  been  a  member  of  the  last  par-  Privilege 
liament,  was  arrested,  ten  days  after  the  dissolution  of  it,  ^"*°*.  *"^^' 
in  the  bcnrough  he  represented,  whilst  he  was  canvassing  those  who 
for  his  re-election,  and  just  before  he  was  rejected ;  upon  have  been 
whidi,  he  gave  a  bail  bond.     The  Serjeants,  Prime,  and  I^l'^o^  ^^ 
Willesj  insisting  that  his  privilege  was  then  subsisting,  commooSy 
appHed  to  this  court  for  a  rule  to  shew  cause  why  the  ^®'  ^J^» 
bail  bond  should  not  be  delivered  up ;  which  was  granted,  gf^er  a  dis- 
solution of  * 

And  now,  Seijeant  Draper,  for  the  plaintiiF,  hardly  P*"^"*™^"^ 
opposed  its  being  made  absolute,  but  prayed  the  court  to 
compel  an  appearance  to  be  entered. 

,  The  foundation  on  which  they  contended  for  the  con- 
finuance  of  privilege  was,  that  it  subsisted  such  a  rea- 
sonable time  after  the  dissolution  of  a  parliament  as 
migfat  be  supposed  sufficient  for  the  members  to  settle 
thdr  affurs  in  town,  and  return  to  their  country  seats : 
the  defendants  seat  was  in  JViltshire,  where,  in  fact,  he 
had  not  been  at  the  time  of  the  arrest :  and  a  case  of  the 
Eke  nature  was  mentioned,  Comynsy  444*,  where  John 
Pitty  Esq.,  whose  seat  was  for  Camelford,  being  arrested 
two  da]rs  after  the  dissolution  of  a  former  parliament, 
the  bail  bond  was  ordered  to  be  given  up,  on  a  suppo- 
adon  of  the  continuance  of  his  privilege.  The  court,  in 
the  present  case,  leaned  against  the  rule,  but,  as  it  was 
not  opposed,  they  made  it  absolute  for  discharging  the 
bail  bond,  on  entering  a  common  appearance. 
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1754.       ATTORNEY  GENERAL  agl.  GRIFFITHS.- 

ExcHEa. 

Depositions       This  was  an  information  exhibited  by  the  Attorney 

ofpari^-       Q^ncralj  at  the  relation  of Lewis,  and  others^ 

ing  to  charge  rector,  and  parishioners,  of  the  parish  of  New  Radnor , 
the  defend-  gn  behalf  of  themselves,  and  the  rest  of  the  parishiooem 
on  an  in-  ^^  ^^®  ^^  parish,  which  stated  a  will,  whereby  £40  were 
formation  bequeathed  to  the  rector,  churchwardens,  and  overseera 
*?^*y  of  the  poor,  of  this  parish,  to  be  laid  out  in  lands,  &e.^ 
him  for  the  ^^^  ^^  benefit  of  the  poor  of  the  parish ;  that  the  money 
use  of  the  ^as  paid  to  the  late  rector,  and,  on  his  death,  received 
Kt'ibU  in  fro™  »»"  representatives  by  the  defendant  The  mform- 
evidence,  ation  charged  several  demands  of  payment,  and  refusals 
where  the  jjy  ^^  defendant ;  and  prayed  payment  of  the  principal^ 
are  not  re-  ^^^  interest,  with  costs.  The  defendant,  by  bis  answer^ 
lators  men-  admitted  his  recdpt  of  the  money,  and  declared  he  had 
name  in  the  ^^^  always  ready  to  pay  it,  and  still  continued  so.  To 
information,    charge  the  defendant  with  costs,  &c.,  the  plaintiff  offered 

to  prove  the  demand,  &c.,  by  reading  the  evidence  of 
several  parishioners,  who  had  been  examined  on  a  com- 
mission,  on  purpose  to  prove  the  demand,  and  refusal : 
to  which  Mr.  Starkie  objected,  that  their  evidence  ought 
not  to  be  admitted,  for  that  they  were  interested  in  the 
event  of  the  cause,  in  two  lights :  lst<  They  would  gain, 
as  parishioners,  by  char^g  the  defendant  with  interest, 
as  it  would  lessen  the  poor-rate  pro  tanlo;  2dly.  By 
charging  him  with  costs,  they  would  avoid  the  payment 
of  so  much  money  to  which,  as  parishioners,  they  would 
otherwise  be  liable. 
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But  Mr.  Perrott  answered,  and  the  court  agreed,  that        1754. 

as  to  the  first  point,  it  was  out  of  the  question,  for  the    .     ^""^ 

.  .  ^  Attorney 

receipt,  &c.  being  admitted  by  the  answer,  that  was  enough   Geneeal 

to  carry  interest :  and  as  to  the  second,  they  would  gain         agt, 

nothing  by  charging  the  defendant  with  costs,  because  Griffiths. 

they  would  be  applied  to  the  payment  of  the  money  ex-     v^i^^y-^ 

pended  in  the  suit ;  nor  would  they  lose,  if  he  was  not    -Excheq. 

charged,  for  that,  notwithstanding  the  information  being 

at  the  relation  of,  &c.,  oi^  the  behalf  of  all  the  parishioners, 

these  witnesses,  though  parishioners,  were  not  the  relators, 

none  being  so  but  those  who  were  named,  nor  would 

any  other  be  liable  to  the  payment  of  costs,  unless  it  had 

appeared  (which,  if  the  fact  was  so,  it  was  incumbent  on 

the  defendant  to  shew)  that  there  had  been  some  act  of 

vestry,  by  which  the  expense  of  this  suit  was  agreed  to 

be  defrayed  out  of  the  parish  stock ;  in  which  case  they 

would  have  been  incompetent  witnesses,  unless  this  case 

was  within  the  equity  of  the  statute  of  S  W.  &  M.  ch.  11, 

enabling  parishioners  to  give  evidence  in  all  actions  agiunst 

parish  officers,  and  others  intrusted  with  the  pubtic  money, 

who  should  mis-spend,  or  take  the  same  to  their  own 

Use.    And  the  court,  (Barons  Xi^g^e,  Smythe^  and  Jdams) 

particularly  Baron  Legge^  inclined  to  think  it  was  so; 

but,  as  no  such  act  of  vestry,  or  any  thing  else,  appeared, 

to  shew  the  witnesses  interested,  they  did  not  think  it 

necessary  to  determine  this  question,  but  over-ruled  the 

objections,  and  the  depositions  were  read. 
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1754.  TYNDAL  agl.  PENNINGTON. Exche«. 

Mr.  Solicitor  General,  on  an  affidavit  that  this 
was  a  cause  wheran  the  crown  was  concerned,  moved  foi' 
a  trial  at  bar ;  but  the  court  told  him,  he  came  too  earlj, 
it  being  just  after  appearance,  and  before  dedaraUon  de- 
livered ;  and  therefore  denied  the  motion. 


1754.  DELGAENO  agt.  MORGAN Chanc. 

It  was  said,  in  this  cause,  to  have  been  settled,  that 
where  money  in  this  court  was  directed  to  be  laid  out  hi 
lands,  to  be  limited  to  certain  uses,  the  party,  claiming 
imder  such  limitations,  applying  to  have  the  money  ^d 
him,  instead  of  investing  it  in  lands,  would  in  ho  case  be 
pei^tted  to  have  it,  but  where  a  fine  would  entitle  the 
claimant  to  the  fee  of  the  lands  to  be  purchased. 

Colwell  V.  Chadwelly  ,  and  Jones  v.  Marsh y  Csu 

temp.  Talb.  64.  were  mentioned. 
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aW.  RUSSELL. K.  B.  1754. 


'O 


Mr.  Goulb  moved,  on  the  behalf  of  Stephen  Tamlyn,  The  court 

that  one  RnssefL  an  attorney,  mijrht  deliver  up  ft  con-  p'jnted  a 

.  .         .       rule  against 

tract,  and  other  deeds,  and  answer  the  affidavit  which  n^  attomevi 

stated,  that,  in  1749,  Francis  (whose  heir,  and  admini-  that  he 

strator,  Stephen  is)  contracted  for  the  purchase  of  the  ^^^^  ^^  ^jj^ 

inheritance  of  an  estate  wherein  he  had  before  a  leasehold  detention  of 

interest,  and  employed  Rnssell  to  transact  the  afiTair  for  ^^*^*  ^^*^^ 

him ;  that,  upon  this  occasion,  he  deposited  with  Russell  confided  to 

tfie  contract,  his  leases,  and  a  settlement  he  had  made  of  ^\**  ^^^^' 

those  leases  on  his  marriage ;  that  the  affsur  was  to  be  ^  v^  ' 

completed  by  Michaelmas,  1750,  which  Russell  promised 

to  dispatch   accordingly.      That  Stephen   (liis  brother 

h&ag  dead  before  the  completion  of  the  affair)  had,  several 

times,  requested  Russell  to  let  him  have  the  deeds,  and 

Ids  bill  of  costs,  and  often  repeated  his  request,  but  Rus- 

tell  refused  to  do  ^ther :  that  Stepheitj  ance  his  brother'*^ 

death,  had  got  a  conveyance  from  the  vendor  of  part  d( 

the  estate,  but  that  ^800  was  due  fbom  his  brother, 

carrying  interest,  and,  for  want  of  these  deeds,  he  had  been 

prevented  from  selling  to  discharge  it. 

The  court  ol^ected,  that  here  was  no  cause  depending 
in  the  court;  and  therefore  doubted,  whether  they  could 
interpose  in  this  summary  way,  to  compel  the  attorney  to 
deUver  up  the  deeds. 

Mr.  Gould.'^-The  ground  of  my  motion  is  this :  as 
the  confidence  which  attornies  acquire  in  the  country  is 
on  account  oi'  their  being  admitted  by  the  courts  above, 

K 
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1754.        every  breach  of  that  confidence  ought  to  be  punished, 

"-"^^^        and  redressed,  by  Uie  court  they  belong  to.     There  was  a 

"""""""^      case  of  this  kind,  Hil,  11  Geo,  1 :  *  one  Strong  had  a  mort- 

^        '         g^ge  on  the  estate  of  Tlwmas  Howe^   whose  brother, 

,  ^'     JViUiam  Howe^  an  attorney,  applied  to  Mr.  ^trangej 

j^  -o         (afterwards  Sir  John)  who  had  the  deeds  in  his  custody, 

*     Sir  621    ^y^>  ^^  ^^  could  get  more  money  on  the  mortgage, 

and  would  pay  off  Mr.  Strong,  and  for  that  purpose 
desired  to  have  the  deeds:  Mr.  Strange  delivered  to 
him  the  deeds,  but  it  appeared  afterwards  to  be  only 
a  stratagem  to  get  them :  upon  his  reftising  to  re-ddiver 
them,  an  application  was  made  on  the  principle  I  now 
move,  and  a  rule  was  granted  against  Howe,  the  attor- 
ney, to  shew  cause  why  he  should  not  deliver  them,  and^ 
after  that,  an  attachment  was  granted  against  him^  oa 
which  he  delivered  the  deeds. 

Ryder,  C-  J. 

I  shall  go  as  far  as  posaUe  in  a  case  of  this  kind;  for 
what  Mr.  Gould  says  is  true,  that  the  credit  as  convey- 
ancers is  on  accoimt  of  their  bdng  admitted  officers  pf 
tibis  court.  The  rule^  however,  that  has  been  mentioned, 
is  only  a  precedent  for  a  rule  to  shew  cause :  let  thet^  be 
a  rule  therefore  to  shew  cause  why  Russell  should  not 
deliver  up  the  deeds  {ifoi  answer  the  affidavit) :  but  I 
will  give  no  opinion  as  to  what  may  be  done  on  shewing 
cause. 
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BENNETT  agf.  CRADOCK. Chanc.  t7«4, 

PX.AIKTIFF  by  his  bill  claimed  the  estate  of  one  Towns-  A  probate  of 
eurf,  as  his  next  of  kin :  to  which  defendant  demurs,  for  *  P/^?"l^®^ 
that  plaintiff  by  his  bill  had  stated  a  wiQ,  and  for  that,  it  is' avoided 
if  there  had  been  no  wiB,  the  other  next  of  kin  (for  others  '^^P*  <^Wm- 
were  disclosed  by  the  bill)  ou^t  to  have  been  parties.       ^f  ^j^   "^* 

It  ajqpeared,  on  reading,  that  the  will  which  the  plain- 
tiff mentioned,  was  a  pretended  one,  and  that  in  fact  no 
will  was  made:  the  pretended  will,  however,  had  been 
proved ;  so  the  demurrer  was  allowed,  for  you  must  first 
get  rid  of  the  probate. 


BMMBTT  agi.  AYLIFFE.~^CitfAKc.  17M. 

After  answer  put  in,  plaintiff  amended  his  bill  by  The  defend- 
adding  several  su^jesdons,  without  praying  any  new  wit  cannot 
relief:  to  which  defendant  demurred.  amended 

bill,  by  which 
The  demurrer  coming  on  to  be  argued,  it  was  objected,  ^^^j^^^^ 
that  the  defendant,  having  answered,  could  not  deihur  to  after  answer 
the  same  bill,  and  here  was  no  new  relief  sought  by  the  ^  ^^  ®"" 
amendments,  so  that  this  demurrer  could  only  affect  the 

wluch  in  £act  amounted  to  nothing. 

xse 


r^iriiitc^ii 


13^ 
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-    1754. 

Emmett 

agt. 
Ayliffe. 


Chanc. 


But,  for  the  defendant,  it  was  inasted  by  Mr.  Henley^ 
that  defendant  might  demur  to  the  whole  of  the  amended 
bill,  as  if  he  had  never  answered,  just  as  a  defendant  at 
law  might  demur  to  an  amended  declaration,  though  he 
had  pleaded  to  the  ori^nal  one ;  the  amended  dedara^ 
tion  in  that  case,  and  the  amended  bill  in  this,  being  to 
be  considered  as  a  declaration,  and  ^ill,  de  novo.  But  it 
was  answered,  and  agreed,  by  my  hord  Chancellor^  that 
this  was  not  the^case :  that  it  was  so  at  law,  because  there 
an  amended  declaration  was  in  fact  ^  declaration  de  novOy 
the  original  declaration,  the  plea  to  it,  and  all  the  subse- 
quent proceedings,  as  repUcadon,  or  even  issue,  being 
entirely  out  of  the  case,  and  not  appearing  on  the  record ; 
so  that  the  defendant'^s  demurrer  to  the  amended  declara- 
tion made  no  inconsistency  on  the  record :  but  in  equi^ 
the  ordinal  answer  still  appearisd ;  and,  on  the  opening, 
notice  was  always  taken  of  the  original  bill,  and  the 
answer  to  it,  as  well  as  the  amended  bill,  and  the 
answer  to  that:  that  the  defendant  could  not  therefoie 
demur  to  the  ori^nal  bill,  because  he  had  already  an- 
swered it,  nor  to  the  amendments  because  no  i^ew  reUef 
^was  prayed :  and  that  if  the  plaintiff  had  prayed  some 
new  relief,  or  stated  such  new  facts,  as  might  possibly 
have  been  the  case,  (though  it  was  not  so  here)  as  would 
have  been  a  bar  to  the  relief  prayed  by  the  original  bill, 
the  defendant  might  have  demurred,  but  not  otherwise. 


Demurred  overruled. 
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FREEE  agt.  COLEPEPPER. Chanc.  1754. 

Plaintiff,  by  his  amended  bill,  stated  a  mortgage  lo  a  bill  for 
made  by  defendant's  ancestor  to  him,  that  the  security  '  f^^^^^ 
was  become  insufficient,  and  therefore  prayed  a  discovery  scended^  the 
of  assets  descended  to  the  defendant,  and  relief  against  ^®*''»  "^^  *^* 
them.     To  this  the  defendant  demurred,  for  that  the  presentative, 
representatiye  of  the  mortgagor'^s  personal  estate  was  not  must  both 
before  the  court,  so  that  the  court  could  not  make  a  com-       ^°^  " 
plete  decree :  and  Mr.  Capper ,  in  support  of  the  demurrer, 
dted  a  case,  determined  by  the  present  Chancellor,  be- 
tween Ashurst  and  Ej/re,*  in  which  the  plaintiff  by  his  *  2  Jik,  51. 
Inll  charged,  that  the  defendant'^s  testator  was  indebted 
to  lum  in  a  bond  debt,  together  with  another  person,  (for 
whom  defendants  testator  was  a  surety)  and  prayed  dis- 
covery of  assets,  and  relief:  the  bill  expressly  charged, 
that  the  other  obligor  was  a  beggar,  and  in  the  Fleets  so 
that  no  relief  could  be  expected  from  him ;  yet  the  court 
allowed  a  demurrer  of  this  kind,  for  want  of  parties, 
because,  whatever  be  the  circumstances  of  the  parties, 
the  court  must  make  a  complete  decree. 

Mr.  Clarke,  for  the  plaintiff,  admitted,  that  the  general 
rule  was  as  they  contended,  that  a  person  having  a 
scanty  security,  seeking  in  this  court  to  charge  the  assets 
of  the  testator,  must  bring  the  representatives  of  the  per- 
sonal estate  (that  being  first  applicable)  before  the  court, 
as  well  as  the  heir :  but  that  in  this  case  one  Hamilioft, 
who  was  the  personal  representative,  had  been  a  party  to 
the  original  bill,  and  had  denied  assets,  and  the  defend- 
ant, in  his  answer  to  that  original  bill,  had  likewise  made 
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1754. 

Freke 
agt. 

COLE- 
PEPFER. 


Chanc. 
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the  want  of  assets  in  Hamilton  part  of  his  defence ;  for 
which  reason,  Hamilton  being  dead,  and  his  representa- 
tive not  to  be  found,  the  plaintiff,  on  amending  his  bill, 
thinking  him,  as  nothing  could  be  expected  ftom  the  per- 
sonal estate,  an  useliess  party,  struck  him  out 

The  Attorney  General^  and  Mr.  Capper j  replied,  and 
the  court  agreed,  that  he  must  be  before  the  court,  that 
the  deoree  might  be  complete,  and  it  was  the  plaintiflrs 
own  fault,  if  he  suffered  himself  to  be  so  taken  in ;  esp^ 
cially  as,  on  reading  the  amended  bill,  it  appeared,  that 
the  plaintiff  had  repeated  his  charge  of  personal  assets, 
though  he  had  omitted  that  defendant.  So  the  demurrer 
was  allowed. 


1754. 


MILLS  agt.  GREGORY. K.  B. 


A  rule  for  a  Mr.  Hume  Campbell,  and  Mr.  Cay^  coming  now  to 
uldischa^rsed  ^^"^  cause  against  a  rule  for  a  prohibition,  Mr.  Solicitor 
without  General^  and  Mr.  Pratt,  for  the  rule,  confessed  it  ought 

<^^'  S^er,  ^  be  discharged,  for  that  they  found  it  had  been  de- 

termined  that  wages  for  service  in  the  river  were  within 
the  indulgence  granted  to  mariners.  JVells  v.  Osmond, 
2  Lord  Raym.,  1044.  (6  Mod.  238,  Rep.  temp.  Q. 
Ann.)  Upon  this,  Mr.  Hume  C.  8cc.  pressed  for  its  being 
discharged  with  costs ;  but,  on  the  other  side,  it  was  said, 
that  the  cases  appeared  doubtful,  before  this  was  found : 
that  the  rule  was  moved  for  on  the  Cases  temp.  W.  3.,  230, 
Opy  V,  Child,  Salk.  31,  and  it  would  be  hard  to  grant 
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costs  because  this  settled  case,  and  there  was  but  one, 
had  been  overlooked. 

Denisony  J. 

I  never  heard  of  a  rule  to  discharge  a  prohibition  with 
costs.  In  prohibitions,  at  common  law,  there  were  no 
costs,  nor  by  the  act  of  fT.  3.,  till  after  plea  {beaded. 

Per  curiam, — It  would  be  hard  that  a  party  should 
suffer  cooks  because  a  sin^e  case  was  overlooked  by  his 
counseL     Let  the  rule  be  discharged,  but  without  costs. 


THE  KING  agt.  BURGESS. K.  B. 

Mr.  Attorney  General  moved  for  a  certiorari  to 
remove  an  indictment  against  Deborah  BurgesSy  found 
at  the  assizes  for  the  county  of  Surry,  for  shutting,  and 
locking  up,  one  of  the  gates  of  Richmond  park. 

I  move  this,  by  the  king^s  q^ecial  command,  on  behalf 
of  the  defendant,  that  the  civil  right  (for  this  is  a  matter 
of  right  wherein  the  crown  is  concerned)  may  be  pro- 
perly tried.  His  majesty  only  wants  to  know  what  the 
right  of  the  subject  is,  that  he  may  enjoy  it. 

Mr.  Gould. — I  make  no  doubt  this  is  moved,  as  Mr. 
Attomej/  says,  by  the  special  command  of  his  majesty. 
But,  as  counsd  for  the  king,  or  prosecutor,  I  must  object 
to  this  motion ;  1st,  that  by  all  the  statutes,  particularly 
Aat  c^  3  fr,  and  Jtf.,  ch.  12,  it  is  directed,  that  all 


1754. 

On  the  mo« 
tion  of  the 
Jitomey  Ge- 
neral for  a 
certiorari  to 
remove  an 
indictment, 
the  right  of 
the  crown 
having  been 
mentioned 
by  him  to  be 
in  dispute, 
an  affidavit 
is  required 
from  the  de- 
fendant, ac- 
cording to  5 
W.  and  M., 
that  the  free- 
hold is^in 
question. 
Sauer,  128. 
S.  C- 
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)7^4.        matters  concerning  indictments,  &c.  of  highways  shall  be 

— ,  ^*^        tried  in  their  proper  county,  and  no  certiorari  awarded, 

agt,         unless  an  affidavit  be  made^  that  some  right  of  frediold, 

Burgess.     8cc.  comes  in  question,  and  there  a  recognizance  is  di* 

^-^  T  ^  '     rected.     Sndly.  This  is  to  indictment  found  at  the 

^'  ^*       asrazes;  and,  I  apprehend,  it  is  a  known  rule,  never  to 

grant  a  certiorari  at  the  prayer  of  the  defendant,  because 

one  of  the  judges  goes  there. 

Mr.  Attorney. — The  acts  alluded  to  relate  to  repair- 
ing highways,  and  not  stopfnng  them.  If  I  pleased  I 
might  stop,  or  conduct  this  indictment;  but,  as  it  is  a  civil 
right  which  is  in  question,  his  majesty  chooses  to  have 
that  right  tried  here,  and  I  move  by  his  order. 

Uyrfer,  C.  J. 

This  is  an  uncommon  case.  The  matter  in  dispute  is, 
his  majesty^s  private  right  to  Richmond  park :  private  I 
call.it,  (though  his  majesty  is  entitled  to  it  in  right  of  his 
crown)  in  opposition  to  that  public  right  which  makes  him 
prosecutor :  the  counsel  contending  appear,  one  on  behalf 
of  the  crown  in  virtue  of  its  right  to  the  estate ;  the  other 
for  the  crown  in  its  public  capacity.  Right  of  freehold 
is  agreed  to  be  an  exception  to  the  general  prohibition  of 
certiorarisj  and,  on  stating  this  case,  there  appears  to  be 
such  a  right  in  question.  Whether  these  acts  relate  to 
obstructions  of  highways,  or  not,  I  know  not. 

Mr.  GowW.— The  words  are,  ^'  all  indictments  &c.  on 
tliat  act,^  and  nusances  are  mentioned  before. 

C.  Justice.— But  to  go  further.  The  law  is  general, 
that  the  king  may  remove  his  cause,  as  he  pleases ;  and, 
I  think,  though  the  name  of  the  crown  did  not  appear  in 
it,  he  might  remove  it  on  a  suggestion  that  his  interest 
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vas  concerned,  if  he  thought  it  so.  Mr.  Attomey^s  ap-  1754. 
plication  being  on  the  part  of  the  defendant  makes  no.  j*^^- 
difference,  for  it  is  sufficient  if  it  be  on  behalf  of  the^  . 

^^'  B0EGBS8. 

Wright  J  J. — This  motion  is  certainly  new,  and  I  have  K.  B. 
some  difficulties  in  it  It  is  a  motion  for  the  defasdant: 
his  majesty  out  of  his  tenderness,  as  a  civil  right  was 
concerned,  assents  to  the  motion,  but  it  is  nevertheless 
moved  on  the  part  of  the  defendant  Let  the  indictment 
be  what  it  will,  it  is  not  a  motion  of  course  for  the  de-^ 
fendttdt:  the  defendant,  appljdng  for  a  certiorari^  must 
make  a  special  case.  There  is  an  express  n^ative  on 
the  defendant's  obtaining  a  certiorari  by  the  act,  (5  W. 
and  M.J  c.  11.  $  6.)  without  an  affidavit. 

DenisoHj  J. 

An  affidavit,  surely,  might  easily  have  been  had :  we 
can^t  consider  this  matter  as  appearing  upon  the  in- 
dictment. 

Mr.  Attorney  General. — I  might  have  moved  this, 
without  sajring  for  whom :  but  I  thought  it  more  candid 
to  state  the  circumstances  of  the  case,  as  a  civil  right  was 
concerned.  I  have,  however,  an  affidavit  from  the  de^ 
fendant  of  the  right. 

The  affidavit  was  accordingly  ipead. 

Foster,  J. 

This  seems  to  stand  much  on  the  same  circumstances 
as  the  Bristol  case,  for  there  the  king  was  not  a  party  to 
the  record,  but  he  appeared  to  be  interested  in  the  dis- 
pute: and  I  take  it  to  be  a  general  rule,  that  the  jit  tor- 
ney  General,  when  the  king^s  ri^t  appears  to  be  con* 
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oenied^  may,  without  a  special  order,  have  it  tried  where 
he  pleases.  Forty-four  years  ago,  the  Queen  v.  Ander^ 
tmi  was  an  indictment  for  an  afiray  in  the  verge  of  the 
palace;  a  certiorari  removed  it  hither,  but  the  Attorney 
General  came  in,  and  made  his  election,  on  the  part  of 
K.  B.  the  crown,  to  proceed  there,  and  a  procedendo  was 
granted. 

Wright,  J. 

I  only  doubted  on  account  of  its  being  moved  as  a 
matter  of  course.  If  the  crown's  interest  is  concerned, 
no  doubt  that  it  is  a  suffident  reason,  and  it  now  appears 
to  be  so  by  the  affidavit. 

Rule  granted. 


1754.  The  KING  agt,  GRIFFITHS. K.  B. 

A  rule  to  re-  The  master  doubdng  whether,  by  the  terms  of  this 
to  all  mat-  ^^^^  (whereby  all  matters  in  difference  between  the 
ference  be-  parties  were  referred  to  him)  he  was  bound  by  the  re- 
tween  the  ^^j^  Qf  ^^  sheriff,  the  rescue  returned  being  contra^ 
master  in  a  ^<^^  ^7  six  affidavits,  and  two  supplemental  ones  of 
ease  where  a  the  officer,  owning  that  he  had  never  arrested  the  de^ 

rescue  fendant,  Mr.  Perrott  now  moved  for  the  directions  of  the 

oeen  re-  ^ 

turned  by  court,  and  he  contended,  that  the  defendant,  by  praying 
^^  *V®"^»  *J>^  ^c  matter  might  go  to  the  master,  had  admitted 
court,  on        ^  tniih  of  the  return  as  to  the  plaintiff  in  the  original 

hearing  affi- 
davits, had  refused  to  set  a  small  fine,  thinking  the  return  warranted, 
is  not  an  authority  to  him  to  decide  upon  the  reality  of  the  rescue ; 
and  is  incorrectly  drawn  up.    Sofer^  2A8.  S.  C. 
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acCioQ;  that  all  the  master  has  to  do  is  Toatter  of  com«  1754. 
putadon  only,  that  he  is  not  at  liberty  to  give  what  part  rp/^. 
<X  the  debt  he  pleases,  but  must  give  the  whole ;  and  if  . 

the  return  be  in  fact  false,  the  defendant  must  have  re-  GrBTyyiTHg. 
course  to  his  remedy  against  the  sheriff. 


Mr.  Nares,  e  contr\ — The  court  doubted,  whether 
they  could  hear  affidavits  contradicting  the  rescue,  till  I 
dted  cases  in  point,  wherein  it  had  been  determined,  that, 
though  the  record  of  the  rescue  could  not  be  contradicUd, 
they  would  hear  affidavits  of  this  sort,  in  mitigation  of 
the  fine.  The  reference  to  the  master,  therefore,  must 
be  meant  to  enable  him  to  settle  the  quantum  of  the. 
money  the  defendant  is  to  pay,  and  not  merely  to  ccmi* 
pute  the  amount  of  the  plaintiff's  demand. 

Ryder  J  C.  J. 

If  the  whole  debt  was  always  to  be  paid,  there  could 
be  no  occafiion  for  a  reference  to  the  master,  to  settle  all 
differences  between  the  parties ;  which  is  an  unusual  kind 
of  a  rule. 

Wright,  J. 

The  court,  on  the  .authority  of  the  cases  dted^  entered 
into  the  affidavits,  but,  on  reading  them,  thought  the 
retoTD  by  no  means  groundless ;  rather,  that  the  rescue 
was  real;  so  that  that  matter  could  not  be  intended  to  be 
referred  to  the  master :  we  could  not  therefore  seta  small 
fine,  as  Mr.  Nares  desired,  but  sent  it  to  the  master  to 
compute,  and  settle.  To  refer  all  matters  in  differowe 
coold  not  be  the  direction  of  the  court 

Denumiy  J. 

If  an  attachment  goes,  (which  this  rule  was  designed 
to  prevent)  the  party  must  have  satisfaction :  the  matter 


K.  B. 


140  )40TES  OF  CASES  IN  K.  B.  &c: 

I 

ijr54.        here  is  at  most  but  doubtful,  and  the  court  would  not  set 

,-.  ^'^.        a  small  fine,  unless  it  had  been  dear  there  was  no  arrest. 
The  King  ' 

^'  Foster,  J. 

GmiFFlTHS. 

yj^  ^^*         Mr.  Nares*B  application  was  not  denying  the  fact,  for 
K.  B.        i^  appeared  doubtfiil  on  the  affidavits  he  produced,  but 
only  to  mitigate  the  fine. 

C.  J. — This  is  a  rule,  by  consent,  to  refer  all  matters  in 
difierenoe.  What  were  the  matters  in  difference,  at  the 
time  of  this  rule  ?  Whether  there  had,  or  had  not  been 
a  rescue,  it  is  plain,  was  then  a  point  disputed:  the 
court  thought  it  more  probable  that  there  was,  than  that 
there  was  not,  but  did  not,  however,  determine  that  pcnnt; 
so  that  that,  as  well  as  the  rest,  went  to  the  judgment  of 
the  master.  Unless  it  was  understood,  that  the  master 
was  to  conader  the  doubtfulness  of  the  rescue,  by  way  of 
mitigation  of  the  fine,  it  could  mean  nothing :  I  look  on 
it  as  making  him  arbiter  of  all  matters  between  the 
parties. 

Wright,  J. 

It  could  not  be  understood  to  be  referred  to  the  con- 
sideration of  the  master,  whether  there  was  a  rescue  or 
not ;  for  the  court  refused  to  set  a  small  fine,  thinking 
there  was  a  rescue ;  and,  by  referring  it  to  the  master, 
meant  that  the  defendant  should  speak  with  the  pro- 
secutor. In  Mr.  Nares*s  cases  there  was  clearly  no  res- 
cue; but  the  court  thought  otherwise  in  the  present 


The  whole  court  agreeing  that  it  had  been  drawn  up 
contrary  to  their  directions,  or  opinion,  ordered  the  rule 
to  be  discharged* 
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TENOUR,  executor,  &c.  agt.  SMITH,  executor,  &c  1/54. 

K.  B. 

Mr.  Serjeant  Poole  had  moved  for  leave  to  amend  An  executor 
a  declaration  (in  which  the  promise  was  laid  to  the  tes-  ]^J^^ 
tator»  the  defendant  had  pleaded  non  assumpsit  infra  sex  amendhisde- 
wmos^  and  the  parties  were  at  issue  on  it),  and  lay  the  {^^j^l^.^^J 
promise  by  the  defendant  to  the  plaintiff  himself,  instead  ii£S^|ieran 
of  his  testator,  the  fact  being  that  there  had  been  no  pro^  to  himtelf, 

mise  to  the  testator,  but  to  the  executor,  within  the  six  '°**^/?*^ 

'.  \  one  to  his 

years;  on  the  authority  of  the  Duchess  of  Marlborough  testator. 
V.  Whitmore^  H.  4  Geo.  2.,  affidavit  of  notice  of  mo- 
tion,  8cc.>  a  rule  to  shew  cause  having  been  hereupon 
granted,  Mr.  Lawson^  a  few  days  afterwards,  aigued 
against  this  rule;  he  said,  the  proposed  amendment 
would  make  it  V  new  declaration.  That  it  was  a  well 
known  rule,  that  a  new  count  can^t  be  added  after  a 
Second  term;  this  is  another  way  of  doing  the  same 
thing,  and,  if  allowed,  will  be  an  evasion  of  that  rule : 
therefiire  they  come  too  late. 

Serjeant  Poole. — Though  there  is  such  a  rule,  I  don\ 
doubt,  the  court,  on  circumstances,  would  dispense  with 
it :  but  I  do  not  move  to  add  a  new  count,  only  to  rectify 
a  mistake,  by  changing  the  name  of  the  testator  to  that 
of  his  representative.  In  the  case  I  cited  on  the  motion, 
notwithstanding  all  objections,  this  amendment  was,  on 
full  consideration,  allowed. 

Rydery  C.  J. 

The  court  has  been  very  indulgent  in  cases  of  tliis 


f 
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1754.  sort,  where  the  plaintiff,  discovering  that  he  had  mistaken 
n^^^^^  his  method,  desires  leave  to  rectify  it  He  can  prove,  it 
seems,  a  promise  to  himself,  though  not  to  his  testator, 
to  avoid  the  statute  of  limitations.  The  restriction  of 
two  terms  is  only  as  to  adding  a  new  count,  wliidi  is  not 

K,  B.  the  case  here :  it  is  not  substantially  any  further  a  new 
count,  than  that  it  varies  the  case,  which  is  the  case  of  all 
amendments. 


agt. 

Smith. 


■-ti 

Dfilri 


In  the  case  cited,  the  application  was  after  issue  joined, 

*  il^Mo^'-  ^^  notice  of  trial:  that  was  the  caseof  the  *  Duchess  of 

I  £8ni«4pp,.  JUarlborougk  v.  Whitmortj  H.  4  Geo.  «.,  where  thb 

'  amendment  was  allowed  after  great  deliberation^  and 

debate ;  because  otherwise  the  debt  would  be  lost,  on 

wUch  ground  the  court  has  often  givM  leave  to  amend. 

The  other  judged  conlburring,  the  rale  was  made 
ikbsolute. 


The  abwe  casesy  from  page  67,  are  of  Easier  Term^ 

1764. 
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TAYLOR    (on  the  Demise   of  JOHN   TRACY  1755. 

ATKYNS)  agL  HORDE ;  ,  ^f^^^^T^ 

'    °  1  Burr,  60. 

S.  C. 

On  a  Special  Verdict,  found  on  a  Trial  at  Bar^  in  Eject-^  ^-*  tenant  ia 

^    •     n    T>  tailin remain- 

menty  zn  B.  H,  ^er,  enters 

upon  the  estate 

ot  B.t  tenant 

Sir  Edward  Aihfns,  Knt.,  fof  i«fe,  under 

one  of  the  Barons  of  the  a  judgment  in 

Exchequer.  ejectment,  and 

I  enfeo&,  for 

Mary^  hia  1  at  wife,    z:   Sir  Uo^^eri  j4tkyru,  Knt.    =•    j4nn  Dacres,  his  2d   the  purpose  of 

died,  2iid  March,  ofthe  Baih, died,  9th  Fe6.  wife, died,  9th  Oct.  makiDg  ft  ten- 

1680.  1709.  171^  ant  to  the  prae- 

I  cipe.     Upon 

Sir  Robert  Aikyni,  died,    Hz    Louisa  Carteret,         the  grounds 
^      without  issue,  9th  Nov.  on  which,  in 

I'^l^'  the  ancient 

law,  disseisins 
were  consider- 

This  case  was  argued  in  Trinity  term,  1755,  by  the  ^^}?^  he  esia- 
Hoo.  Charles  Yorke,  for  the  plaintiff,  and  Mr.  Knowler^  the  doctrine 
for  the  defendant.  ^^'^j'  P'^'  , 

vailed  respect- 
ing them,  both 

Mr.  Yorke  stated  the  several  facts  found  by  the  special  ^^^^^  ^^e  intro- 

verdict,  to  the  followinff  effect,  viz.  duction  of  the 

^  assize  of  iio?;e/ 

disseisin,  and 

That  on  the  8th  otJune,  1669,  Sir  Robert  Jtkynsy  the  ^X  "^^^""^  ^•»- 

'  '     ^        ^  .  seism  at  elec- 

dder,  was  seised  in  fee  of  the  premises  in  question ;  and  tion,  the  court 

being  so  seised,  on  the  12th  of  J///ir,  1669,  executed  three  ^*  unde^" 

several  indentures,  on  the  marriage  of  his  son,  Sir  Robert ,  such  a  judg- 

the  younger,  with  Louisa  Carteret,  first  a  deed  of  co-  „oi  possibly 

venants  (which  for  distinction  sake  is  called  the  lesser  be  a  disseisin, 
^  and  that  a  re- 

covery suffered 
by  means  of  it  could  not  be  supported.  AUo  they  agreed,  from  the  nature  of 
a  common  recovery,  and  the  principle  which  pervades  all  the  cases  in  which 
they  are  held  to  be  valid,  that  the  proper  parties,  and  those  who  have  a  .right 
to  suffer  ii,  must  alone  join  to  render  it  effectual :  that  fraud  and  covin  vitiate 
the  transaction,  and  that  no  estate  founded  on  a  mere  artifice  shall  enure  to 
bar  those  in  recnamder ;  and,  for  those  reasons,  th.it  the  recovery  was  void. 
But  a  lease  for  lives,  made  under  a  power,  on  the  conlinuaiice  of  which,  till 
a  certain  time,  the  right  of  the  lessor  of  the  plaintiff  to  his  remedy  by  eject- 
men  i,  depended,  from  \arious  deficiencies,  being  deemed  invalid,  the  defendant 
liad  judgment  in  the  action  of  ejectment. 
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•  1755.  deed,)  made  between  Sir  Edward  Atkym^  and  Sir  Robert 
Atkynsy  the  elder,  Knight  of  the  Bath,  and  Dame  Mary^ 
his  wife,  of  the  one  part,  and Carteretf  and  -^— 


LowBy  of  the  other  part ;  wherein,  after  a  recital  of  the 
marriage,  and  former  jointure  of  Dame  Mary,  which  she 
had  agreed  to  renounce,  it  was  covenanted,  that  a  fine 
V  n  sur  conusance  de  droit  come  ceo  &c.,  should  be  levied  of 
the  premises  now  in  question,  the  uses  whereof  are  de- 
clared to  be  to  Sir  Robert,  the  elder,  for  life,  to  Dame 
Mary,  his  wife,  for  life,  for  her  jointure,  to  Sir  Robert^ 
the  son,  and  Louisa  Carteret,  and  the  heirs  of  thar  two 
bodies ;  remainder  to  the  right  heirs  of  Sir  Robert,  the 
elder. 

In  which  indenture  is  contained  a  covenant  by  Sir  JSo- 
bert  Atkyns,  the  elder,  that  if  the  premises  shall  not  be 
well  and  sufficiently  conveyed,  limited,  and  assured  to 
the  uses  aforesaid,  on  or  before  the  30th  day  of  November 
then  next,  then  the  said  Carteret  and  Lowe  should  stand 
seised  thereof  to  the  uses  aforesud,  and  to  no  other  use^ 
intent,  or  purpose  whatsoever. 

The  great  deed  (which  is  the  family  settlement,  and 
comprehends  the  premises  contained  in  the  last  deed, 
with  many  other  estates)  is  by  indentures  of  lease  and 
release,  11  and  12  June  1669,  the  release  bemg  of  three 
parts ;  between  Sir  Edward  Atkyns,  Sir  Robert  Atkyns, 
the  elder,  and  Dame  Mary,  his  wife,  of  the  1st  part ;  Sir 
George  Carteret,  Bart,  and  others,  of  the  2d  part ;  Sir 
Robert  Atkyns  the  son,  and  Louisa  Carteret,  of  the  Sd 
part.  In  consideration  of  <£6500,  the  marriage  portion  of 
the  said  Louisa  Carteret,  and  for  making  a  provision  for 
Dame  Mary,  and  the  said  Louisa,  Sir  Robert  A.,  the 
elder,  grants  &c.  to  Carteret j  and  Lowe,  and  their  heirs, 
(among  other  estates)  the  premises  in  question,  to  hold 
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(as  to  the  premises  in  question)  to  the  use  of  Sir  Robert^        1755. 
the  dder^  for  fife;  to  Dame  Marjfj  his  wife,  tar  her  fife ; 
to  SSacMoberiy  the  son,  and  Louisa  Carteret,  and  the  hors 
of  their  two  bodies;  remainder  in  fee  to  Sir  Robert,  the 
fttber. 


Sdfy,  A  fike  power  for  Sir  Robert,  the  grandson^  when 


m 


• 


• 


Covenant  with  Carteret,  and  howe,  to  levy  a  fine  of 
all  the  premises,  to  the  uses  therdn  before  expressed. 

All  the  three  deeds  were  duly  executed. 

In  Trmtfy  term,  lOOB^  afinewasleviedof  all  the  lands  in 
the  great  deed.  On  the  6th  July,  1669,  Sir  Robert,  the  son, 
mtennarried with  Louisa  Carteret.  On  the  Sd  March,  1680, 
I>ame  Uary  died.  On  the  S6th  o(  Aprils  1681,  Sir  Robert, 
tbe  elder,  makes  a  settlement  on  his  intended  marriage  with 

I. 


Taylor 
d.  Atktks 

agt. 

HoRDfl. 


In  which  deed  of  release  are  contained  three  provisos,        K.  B. 

lat  A  power  for  Sir  Robert,  the  eldar,  and  Dame 
Jfary^  when  reflectively  in  possession,  to  lease  all,  or  any 
part  of  the  premises  (except  the  capital  messuage)  for 
one,  two^  or  three  fives,  in  possessimi,  or  remainder,  so 
as  there  were  not  more  than  three  fives  upon  any  of  the  said 
estates  at  the  same  time,  and  reserving  the  best  rent  that 
could  be  got  far  the  same. 

Sdly,  A  power  for  Sir  Robert,  the  elder,  to  make  a 
jointure  of  all,  or  any  part  of  the  premises,  on  any  future 
wife. 


146 


1755, 


K.B. 
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Ann  DacreSf  wheiein  he  recites  the  power  reserved  to 
him  by  the  great  deed,  of  making  a  jointure  for  a  futiue 
wife,  and,  in  pursuance  thereof,  settles,  limits,  and  ap» 
pcnnts  the  premises  in  question  to  the  said  Ann  Dacres,  for 
her  jointure.  On  the  S8th  o£  April,  1681,  that  marriage 
was  had. 

That  on  the  31st  of  May,  1698,  by  indenture  of  lease, 
between  said  Sir  Roberty  the  elder,  of  tlie  one  part,  and 
John,  Thomas,  and  Robert  Dacres,  (nephews  of  Dame 
^n)  of  the  other  part.  Sir  Robert  (reciting  his  power 
of  leasing)  leases  all  the  premises  now  in  question,  to  the 
three  Dacres*,  to  hold  for  their  lives,  and  the  life  of  the 
survivor,  paying  ^860  per  annum. 

N.  B.  There  is  no  covenant  for  pajnoient  (^  the  reot^ 
nor  any  clause  of  re-entry  for  non-payment. 

In  which  lease  there  is  a  declaration  by  Sir  Roberi 
Atkynsj  the  lessor,  that  the  true  intent  and  meaning  ef 
that  lease  is  to  preserve  the  remainder  limited,  by  the 
thereinbefore  recited  settlement,  to  the  right  hdrs  of  the 
s^d  Sir  Robert,  or  to  such  otiier  person,  or  persons,  as  he 
should  appoint,  from  b^ng  barred  by  recovery,  or  other- 
wise. 

That,  on  the  8th  oUune^  1698,  John  Dacres,  one  of  the 
lessees,  executed  a  letter  of  attorney,  impowering  Thomas 
Barker  to  accept  livery  of  seisin  of  the  said  demised 
premises,  for,  and  in  the  names,  and  on  behalf  of  the  three 
lessees. 


On  the  5th  of  Jufy,  1698,  Sir  Robert,  in  person,  deli- 
vered saun  to  Barker^  to  the  use  of  the  three  lessees. 
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That  the  lessees  were  never  any  otherwise  in  possession,        i  jss, 
nor  ever  paid  any  rent,  nor  received  any  of  the  profits. 


Taylor 

,  d.  Atkvns 

That  Thomas  Dacres^  the  surviving  lessee,  died,  on  the 

tSd  of  Jufyy  1762,  and  that  the  lease  was  not  then  in  his      Hordk 
poflsession. 


That  Sir  Robert  Atkyns^  the  father,  duly  made,  and 
published  his  will,  on  the  27th  of  May ^  1708,  reciting  the 
great  deed,  and  that  he  had  settled  the  estate  on  his  son 
in  special  tail,  with  the  remainder  in  fee  to  himself,  and 
reciting  the  lease  to  the  Dacres*,  I^e  appoints  the  re- 
mainder, benefit,  and  trusty  thereof  to  John  Tracy,  second 
son  of  his  son-in-law  —  Tracy ,  and  his  heirs. 

^  On  the  9th  of  February,  1709,  Sir  Robert ,  the  father, 
died  seised,  and  thereupon  Dame  Atm  entered,  as  a 
jointress. 

By  indenture  tripartite,  of  the  I8th  of  May,  1710, 
between  Richard  Atkyns,  (executor  of  the  surviving 
trustee,  in  whom  several  old  terms  were  vested  by  the 
great  deed)  of  the  first  part,  Sir  Robert  Atkyns,  the  son, 
of  the  second  part,  and  Joseph  Walker,  of  the  third  part : 

In  oonaderaUon  of  5s.,  Richard  Atkyns,  by  Sir  IZo- 
ierCs  direction,  assigns  those  terms  to  Joseph  Walker, 
and  Sir  Robert  covenants  to  indemnify  him  for  so  doing. 

In  Trinity  term,  9  Ann,  an  ejectment  was  brought  in 
C.  B.  by  John  Philips,  on  the  several  demises  of  Sir  JRo- 
hert  Atkyns,  the  son,  and  Joseph  Walker,  of  the  premises 
in  question,  and  there  was  judgment  for  the  plaintiif,  but 
the  entry  of  it  is^  that  he  recover  bis  term  aforesaid  (in 
the  angular  number).  « 

lS 


K.  B. 
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17550  That,  at  this  trial,  the  lesaer,  and  greater  deed  werr 

Taylor     "^®^  ^^^  *®  ^'^  otihe  18th  of  May^  1710,  was  np)^  ijea^ 

A  Atktns 

^  .  That  soon  after  this  judgment,  and  in  the  lifetiia^  of 

HoRDB.     J^^>^^  Ann  J  Sir  Robert  y  the  son,  entered,  and  was'piM^ 

V^^y^^     sessed,  and  being  so  possessed,  on  the  1st  of  January^  1710| 

K.  B.       John  Philips^  the  pUdntiff  in  ejectment,  surrenders  both 

the  terms,  on  which  the  ejectment  was  brou^^t,  to  the 

said  Sir  Robert 

On  the  17th  of  the  same  month.  Sir  iio^er/,  the  s(^^  ma4f; 
a  feoffinent  of  the  [nemises  to  James  Early  to  make  him 

tenant  to  a  pracip^  for  suffering  a  common  Tecov&^p  fi|r 

barring  all  entails,  and  remainders  in  the  same^  and  vesting 

the  fee  in  the  stud  Sir  Robert y  and  appoints  Edward  Carter^ 

and  John  Langford^  his  attorneys,  jointly  or  ^y/eraUy, 

to  deliver  seisin ;  which  was  accordingly  deliverE|d,  SO/af|. 

1710,  and  a  recovery  duly  suffered  in  Hilary^  t^np^ 

9  Ann. 

9  Nov.  1711,  Sir  Robert,  the  son,  died,  sans.  iaaw» 

In  Hfl.  10  Ann,  an  ejectment  was  brou^t  in  B^  12., 
on  the  several  demises  of  Dame  Ann,  and  Thomas  Dacres, 
the  surviving  lessee,  and  the  demise  laid  back  within  five 
days  after  the  death  of  Sir  Robert,  the  elder,  and  judgment 
thereon  for  the  plaintiff. 

Dame  Ann  thereupon  entered,  and  died  possessed,  on 
the  9th  of  October,  1712. 

That  upon  her  death,  Robert,  the  nephew  and  h^  of 
Sir  Robert,  the  son,  entered,  and  died  s^sed,  lljth  of 
March,  nBS. 
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That  Thomas  Dacres,  the  surviving  lessee,  died  cm  the 
:2Sdof/tt/j^,  175S. 


1755. 


Taylor 
d.  Atktns 

agt. 


lliat  the  lessor  of  the  phnntiff  made  an  actual  entry, 
15di  Dkc.  1752,  toid  demised  tx)  the  plaintiff,  16th  Dec     ^^' 
1788. 


The  lessor  of  the  pkintiff  claims  an  estate  in  fee,  under 
the  win  t^Sa'Sobert,  the  father,  the  estate. in  s{^al  tail 
being  determined  by  the  son^s  dying  s.  p.,  and  the  question 
%ill  be,  whether  his  right  is  barred  by  the  recovery  of 
HiL  9  Ann.^  on  which  question  three  points  win  aris^ 
1st,  Whether  Sir  Robert^  the  son,  was  heir  in  tail,  in 
poBsesfflon,  at  the  time  of  suflkring  the  recovery?  If 
so,  the  plaintiff  is  barred.  Sndly,  If  he  was  tenant  in 
tail,  in  remainder,  whether  there  was  a  good  tenant  to 
the  pra^cipey  he  coming  in  as  vouchee  ?  8dly,  If  good 
with  respect  to  the  party  suffering  it,  yet  whether  the  re- 
entry of  Dame  Ann  did  not  avoid  it  ? 

Ist,  As  to  the  first  pmnt,  he  could  not  be  tenant  in  tail 
in  potssesaon,  because  there  were  two  prior  titles,  1st,  the 
jbintuine  of  Dame  Ann,  and,  8dly,  the  lease  for  lives  to 
the  Dacres^.  And  here  it  will  be  necessary  to  conrider 
the  two  powers  out  of  which  these  estates  are  carved, 
the  first  of  which  Sir  Robert,  the  father,  executed, 
the  26th  of  April,  1681,  on  his  marriage  with  'Ann 
Daeresy  and  the  second,  by  leaang  to  the  three  Dacres\ 
die  31^  of  May,  1698. 

And  touching  the  validity  of  these  powers,  two  objec- 
tions have  been  taken:  1st,  whethier  valid  in  their  crea- 
tisn,  and  subnsdng  at  the  time  of  executing  them ;  and 
ttly,  whether  they  were  well  executed;  for  if  they  were^ 


K.B. 
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1755,        the  statute  of  limitations  will  not  affect  us,  as  Thomas 
Daci  eSf  the  surviving  lessee,  died  but  in  1752. 

As  to  the  first  of  these  objections,  they  insist,  that  the 
powers  reserved  to  Sir  Robert^  the  father^  by  the  great 
deed,  were  afterwards  revoked  by  the  lesser  deed,  though 
executed  the  same  day ;  and  to  establish  the  posteriori^ 
of  the  little  deed,  they  insbt,  that  the  estate  appears  to  be 
already  in  the  trustees,  when  that  deed  was  executed ;  for 
Sir  Robert y  the  father,  therein  covenants,  that  if  the  pre- 
mises were  not  sufficiently  conveyed,  and  assured,  to  the 
uses  therein  expressed,  before  November,  that  then  the 
trustees  shoidd  stand  seised,  &c. ;  so  that  they  must  have 
already  taken  imder  the  release,  or  great  deed,  and  ooiK 
sequently  the  deed  of  covenants,  and  fine,  have  extin- 
guished these  powers. 

Two  sorts  of  powers  are  considerable  here:  1st,  a  col- 
lateral power  to  make  a  jointure,  &c.  which  is  not  extin- 
guished by  forfeiture,  or  feoffment,  because  it  is  carved 
out  of  another^s  estate.  2ndly,  A  collateral,  concurrent, 
power,  as  to  make  leases,  &c.,  which,  being  dependent  on 
the  particular  estate,  may  be  extinguished;  but  here  it 
does  not  appear  to  have  been  the  parties'*  intention  that  it 
should  be  extinguished. 

Let  it  be  considered  in  three  views:  1st,  supposing 
the  deed  of  covenants,  or  lesser  deed,  to  have  been  exe- 
cuted subsequent  to  the  great  deed,  yet  that,  being  but 
a  deed  of  covenants,  would  not  extinguish.  2ndly,  If 
they  can  con^stently  stand  together,  they  shall,  in  con- 
struction of  law,  be  intended  to  have  been  executed  uno 
Jiatu.  Srdly.  That  they  are  not  extinguished,  but  sup- 
}xurted  by  the  fine :  1st  Being  only  a  covenant,  it  would 
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not  extinguish  the  powers,  though  proved  to  have  been        1755. 

executed  last,  for  there  is  a  material  difference  between 

a  deed  to  make  a  tenant  to  the  pracipey  and  a  covenant 

declaring  uses ;  by  the  former  the  estate  passes,  but  not 

by  the  latter;  indeed  a  tenant  for  lifo,  with  power  of 

leasing,  extinguishes  it  by  covenant  to  stand  seised  in 

tail,  because  this  is  a  conveyance.  K.  B. 

8ndly,  There  is  in  law  no  absolute  rule  for  establishing 
priority  between  two  deeds  of  the  same  date;  it  is  there- 
fore  in  the  breasts  t)£  the  judges.  In  Lord  Anglesey's 
ease,*  in  Domo  Proc^  two  wills,  republished  by  codicils  of  *7  Bro,  Pari, 
the  same  date,  were  decreed  to  operate  conjuncttm^  as  ^^*  ^^^' 
ports  of  the  same  will.  So  of  <leeds;  a  fine,  recovery, 
and  deed  declaring  the  uses,  make  but  one  conveyance, 
each  to  perform  its  proper  part.  To  4support  the  inten- 
tion of  parties,  courts  will  adjudge  priority  in  different 
parts  ot  the  same  deed,  but  never  to  defeat  their  inten- 
tion. 

The  deed  of  covenants  was,  manifestly,  calculated  for  a 
«n|^  purpose,  to  secure  a  new  jointure  to  Dame  Mary^ 
and  was  as  a  counterpart  of  so  much  of  the  grand  settle- 
ment as  concerned  her,  to  whom  the  several  powers  were 
of  no  consequence :  besides,  the  penning  of  the  deed  of 
covenants  shews  its  priority:  that  the  trustees  should 
stand  seised,  &c.  must  allude  to  a  future  act  to  be  done. 

It  woald  be  absurd  to  suppose,  when  tiie  great  deed 
comprdieiids  the  whole  estate,  that  the  parties  intended 
aaother  fine,  by  the  deed  of  covenants,  of  these  particular 
pieinises* 

I  cannot  cite  them  as  authorities,  but  mention  the  opi- 
moQs  of  two  learned  judges^  Trevor ^  C.  J.  and  Tracy ^  J. 
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1755.        oa  the  trial  of  the  first  ejectment,  thit  the  two  tleedi 
must  be  taken  together,  and  construed  asoneconvcTance. 


9dly ,  That,  the  parties^  ifttention  bemg  so,  the  fine  dolh 
not  extinguish,  but  suppoort  the  powers :  5  Cv.  f£S.  o^ 
Countess  of  Ruilancrs  case;  2  Co,  74.  a.,  Crommltu 
K.B.       case. 

Sndly,  To  come  to  the  second  objection,  whether,  if 
the  powers  were  valid,  they  have  been  duly  purEuecL 
And  to  this  also  two  exceptions  are  taken.  l:st,  As  to 
the  internal  frame  of  the  lease,  it  being  declared  to  be 
intended  to  prevent  a  tenant  in  tail  from  suffering  a  ooni* 
mon  recovery,  and  so  establish  a  perpetuity.  Sndly,^ 
Upon  the  livery,  whidi  was  accepted  by  the  attorney  <£ 
one  lessee  only^  on  behalf  of  all. 

As  to  the  cases  of  perpetuities,  we  admit  them  all  m 
their  utmost  latitude,  but  afiirm,  that  such  restraints  at 
.  amount  to  no  more  than  the  law  would  prohibit,  are 
good,  as  that  he  shall  not  disoontiiiue^  &c.  C  JL  104.  n. 
Mary  Poriifigton'^'s  case,  aadMildmay^s  case;  which  oon- 
tain  a  summary  of  the  law  as  to  this  matter. 

Here  was  no  restriction,  but  the  lessee  might  still  have 
jcnned  with  the  tenant  ia  tail  in  remainder,  in  sufiermg  a 
recovery. 

Here  is  no  covin  fi>und,  but  the  lease  b  consistent  with 
the  parties^  intentions,  and  on  which  the  fiiU  rent  is  ra. 
served:  for  so  the  court  will  intend,  it  not  being  otherwiia 
found,  and  we  insist,  though  the  lessees  did  not  ccmtiiMie 
in  possession,  yet  is  the  demise  good,  during  the  life  of  the 
survivor  of  them,  and  the  last  ejectment  recovered  both 
the  terms. 
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Ibidly,  As  to  the  second  pcnnt,  the  authority  to  accept        \f&5. 


Kfeiy  of  srisin  being  made  by  one  of  the  lessees  only,  it 

iiang  to  accept  it  according  to  the  true  intent  of  the  deed,    ^^  Atkyns 

and  so  mentioned  in  the  indorsement,  is  good  for  all;  but 

it  is  quite  indifferent  whether  one,  or  all  the  lessees  make 

the  attorney,  and  the  difibrenoe  is  between  feoffinents  by 

parol,  and  those  by  deed  in  writing :  in  the  first  instance,        K*  ^' 

thalke  can  accept  livery  only  for  himself,,  because  there 

the  idiok  estate  arises  fitxn  the  livery ;  but  it  is  otherwise 

when  by  deed  in  writing,  fcfr  tfaerld  an  interest  arises  from 

die  ddhrery  of  the  charter.     Br.  Ab.  tit  Feoffinent,  § 

7S.  16. 67.  and  C.  L.  46  &  40.    S  jtnders.  18&  pL  14. 

Acasein  point 

Shdly,  To  proceed  to  the  seeotid  general  question : 

Supposing  Sir  Robert  Atkifnsy  the  son,  to  have  been 
tenant  in  tail,  in  reverwoo,  whether  there  wais  a  good 
tenant  to  the  pr/ecipt^if 

And  this  is  certBiitly  the  great  pointy  tus  the  reebvfery 
muflt  stand  or  ^  by  it. 

Let  us  conndcr,  1st,  his  entry :  2iidly^  his  subsequent 
feoffment. 

1st,  An  entry  into  land  is  ^ther  by  the  actuid  entry  of 

the  party,  or  his  attorney,  or  by  continual,  daini*     C*  L^ 

858.  b.     If  he  has  a  right  of  entry,  the  estate  will  vest 

iecarding  to  that  ri^t     Lit.  §  60.  C.  L.  146.    And  so 

in  the  case  of  aittohiments,  livery^  &c.  if  tbe  party  has  any 

fwaii  i^bt,  :k;  thgpeby  vests  in  ihim:  and  whenever  the 

party  appears  toitave  a  right,  thelaw  will  jaever. construe 

Ki  entry  to  be  by  wrong,  no  not  even  where  he  has  but 

s  rii^inienuaBder.    Hob.%9&i  Elvf  and  the  jifch- 


E.  B. 
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1755.  bishop  of  York.  So  C.  L.  4iSL  b.  He  in  remainder  for 
life  disseises  tenant  for  life,  he  gains  a  fee :  and  where 
one  has  a  rightful  estate,  though  in  remainder,  his  entry 
is  not  tortious. 

An  entry  by  tort  ousts  all  other  tides. 

Formerly  ejectments  were  brought  merely  to  recover 
damages,  but  are  now  used  to  reooyer  the  possesacHii,  and 
it  is  in  practice  considered  as  an  aotionof  the  lessor  of  the 
plaintiff.  That  no  frediold  is  recovered  by  a  verdict  in 
ejectment,. is  evident  by  the  same  porty^s  bringing  a 
second.  6  Co.  7.  b.  Ferrers's  case.  The  recovery  of  the 
term  given  by  the  habere  fa.  possessionem^  must  be  law- 
ful 1  Ro.  Ab.  66S.  2  Sid.  156.  A  recovery  in  eject- 
ment prim&  facie  presumes  a  fee  in  the  lessor  of  the 
{daintiff,  but  where  the  contrary  appears  by  matter  of 
teoord  subsequent,  this  overthrows  the  general  presump- 
tion, and  he  takes  only  the  naked  term. 

Where  the  entry  is  lawful,  the  holding  over  will  not 
make  it  a  wrong.  C.  L.  57.  b.  It  may  be  asked  then, 
does  it  not  amount  to  an  ouster  of  the  rightful  owner  ? 
the  answer  is,  that  it  makes  him  a  deforceor,  but  not  a 
disseisor.     C.  L.  177.  b.  831.  b. 

A  disseisor  must,  of  necessity,  gain  the  freehold ;  a  de- 
forceor may,  or  not 

A  deforceor  is  dther,  1st,  by  conveyance,  as  tenant 
pmLr  autre  vie  holds  over  after  the  death  of  cestuique  vie^ 
or,  Sndly,  by  judgment,  as  where  one  recovers  without 
title,  by  default,  by  the  sUt.  of  IVest.  2d. 

I  admit  in  these  cases,  where  it  carries  the  freehold^  the 
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^^t  is  displaced,  but  otherwise  where  it  does  not.     As        IJ55. 
lessee  for  years  holds  over,  or  lessor  in  ejectment  re-         ^"^^^ 

covers  without  title ;  in  this  case,  he  has  only  the  naked  ,  ^ 
term,  as  it  happened  m  this  case. 

HOKDJI* 

As,  then,  he  gained  no  freehold  by  his  entry,  so  by  his     v^^^^^j 
ftoflKnent  he  conveyed  no  estate.  jj^^  g. 

We  will  examine,  1st,  whether  a  feoffment  without  the 
concurrence  of  the  jointress,  who  had  the  particular  estate 
far  life,  would  be  good  at  common  law ;  ^dly,  whether, 
by  the  statute  14  G.  8.,  her  concurrence,  or  surrender,  is 
t»  be  presumed. 

As  to  the  1st,  If  Sir  Robert^  the  son,  had  no  rightful 
estate,  he  ceuld  not  convey  a  freehold  by  bargain  and 
sak,  or  by  fine.    Dormer  &  ForUscue,*  Mic.  14  G.  &  #3  ^^jt.  124. 
No  more  will  a  feoffment  in  the  present  case.  Ro.  Ab.  609- 

Let  us  also  examine,  1st,  whether  making  a  feoffment 
with  livery  gains  any  fireehold  to  the  feoffor?  Sndly, 
Whether  it  conveys  any  to  the  feofiSee  ?  Sdly,  Admitting 
a  fieehold  did  pass  by  the  mere  livery,  yet  the  original 
entry  being  lawful,  whether  it  can  amount  to  a  disseisin  ? 

1st,  Where  a  man  has  a  rightful  entry,  he  cannot,  in 
^  eye  of  the  law,  be  in  possesoon  ^by  wro^g,  without 
the  assent  of  the  owner,  and  fiyr  his  benefit  1  Brownl.  S30. 
If  tenant  for  years,  or  at  will,  or  at  sufferance,  makes  a 
lesae  /or  years,  or  for  life,  he  thereby  gains  a  freehold  b% 
between  the  parties,  but  not  against  the  right  owner. 
ijnti.  412.  The  present  case  is  materiaUy  differ^it 
from  that  of  a  mere  disseisin  by  tort,  because  here  Sir 
Sabert  -caxxie  in  under  a  conveyance  and'  title,  and  so  is 
cither,,  a  disieunr,  or  not^  at  Ahe  election  of  the  right 
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ifS^.  owner,  but  it  cannot  amount  to  a  disseiffln  agaiiist  tib^ 
apparent  intention  of  the  owner.  Brae.  lib.  4. 161:.  C.  £. 
158.  b.  Cro.  Car.  888. 


TaVlor 
d.  Atktns 

agt. 

Horde. 


As  he  could  not  convey  a  freehold,  by  right,  because 
tiie  estate  of  die  jointress  intervened,  so  he  could  not 
K,  B.  convey  any  estate,  as  a  disseisor,  because  against  tte 
owner^s  intention ;  and,  in  f^ent.  360,  the  same  doctrine 
is  hud  down,  on  the  question  whether  a  lessee  might  gam 
a  fiff^hold  by  dissirasin.  If  tenant  in  tail  infeoSs  lessee 
lor  yi^ttrs,  to  make  him  tenant  to  a  praecipe,  yet  this  shaO 
not  tnerge  the  term,  because  it  was  not  the  party^s  inteiv- 
tion,  Cr.  Ja.  648,  1  Mad.  107.  Acts  that  will  be  sof- 
fident  to  ^ve  sei^  to  an  owner,  may  not  do  so  to  a  di»* 
sdsor.  A  force,  or  expuLnon,  and  a  personal  ti^espass, 
are  requisites  tb  a  tortious  ouster;  C.  Jr.  181.  1  Sfoik^ 
S46.     A  bare  entry  cannot  amount  to  a  dissebm.  ' 

Though,  in  general,  mere  livery  alone  may  be  sufficient 
to  pass  a  freehold,  yet  in  the  present  case,  his  feofihioit 
beihg  under  colour  of  right,  and  made  only  for  a  par- 
ticelar  purpose,  to  make  a  tenant  to  the  precipe,  it  iihail 
not  work  a  dissdsin,  but  is  collusive,  and  void  kgluhst 
the  owner  for  fraud;  and  though  it  may  be  good  *& 
against  strangers,  it  cannot  against  the  owner. 

Thiate  sore  thre^  sorts  bf  tenants  to  the  pradpe:  1st 
where  a  base  fee  is  gained  by  tenant  in  tail  in  i^verrion ; 
98d.  where  the  tenant  for  life  joins  with  the  r^ineoMitr  M 
tail ;  dd.  where  the  immediate  tenant  of  the  freehold,  as  httai- 
band  seised  in  right  of  his  wife,  makes  a  tenant  to  the  pr^* 
cipty  and  the  remunder  man  in  tail  comes  in  as  vouchee. 

Tjenant  in  tail  in  remainder  coming  to  the  possession 
by  right,  and  mddng  a  teiiant  to  the  ptitdpi,  is  a  new 
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cage;  and  ManxeFs  case  'm  Plowd^  is  denied  ii^  Coppkr       XJ55. 

^  •  Tayme 

iVf^tual  disseisor  levies  a  fine,  this  bars  the  di^seisee^ 
beeause  he  M  notice  to  be  opoD  hU  guaid.    Fermor's     j^^^^ 
eafie,  ^  Co.  77-     AU  acts  havuig  a  mixture  of  fi»u4»     v^,^-  -^^^ 
whether  ju(clif^  qi?  not,  are  voidf  and  thpi^gh  tenant  ip       K*  ft^ 
tail  in  reversion  may  make  a  tenant  to  the  prtffipe  by 
cKsseisin,  he  cannot  by  ooUudon. 

A3  to  the lus^  poipty  wh^th^ by  thelate a^t  14  0.  89 
1^  surrender  of  Daipc^  Jm'^'  instate. fixr  life  is.  to  bci  pr^^ 
^tmedy  it  nev^  was^  the^rnt^t  of  that  act,  nor  can  it  be 
(f/Dffamsdf  to  extend  to  cases  whei^  there  is  manifest  ev>» 
4eDoe  of  the  contra^)  and  the  pro^^sps  in  that  act  se^oi 
to  have  been  inserted  pi|11>Qsdy  tp  preva:it  any  such  qou^ 
strucdon. 

T^%  s^e  did  npt  make  any  sijich  surrend^^  her.  eject- 
nfepty  fa^poMght  aftenfavdi  to  jreeover  the  pofsesflioQ^  piS9v«ii 
bgrQod  all  dpul^. 

Ip  conclude.  Suppoong  these  was  a  good  tenaat  S» 
iibepracipe,  then  I  submit  that  the  re-entry  of  Dame  Ant^i 
purged  this  disseisin,  and  re-vested  all  theformer  estates. 
11  Co.  61,  Liford's  case.  Cr.  Eliz.  640.  1  Anders.  868. 
tpd.  a  case  in  C.  B.  JSU.  IS  Jnn.^  that  the  entry  of  the 
owner  purges  a  diss^sin.  On  a  fine,  there  iwust  be  aa 
•ctoid  entry  before  it  will  bar.  On  a  feoffinent,  entij; 
Aex  judgment  is  sufficient 

Mr.  KnowUrf  for  iim  defendant 

I  win  not  re-state  the  case,  but  take  notice  of  the  se* 
veral  parts  of  the  verdict,  as  they  shall  occur  in  the  course 


i 
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of  my  argument,  in  which  I  will  pursue  the  dame  me- 
thod as  Mr.  Yorke  has  done,  who  divided  the  grand  ques- 
tion under  three  heads.  First,  whether  Sir  liobert,  the 
son,  was, tenant  in  tail  in  possession,  when  the  reoovexy 
was  suffered  ?  secondly,  if  tenant  in  tail  in  remainder^ 
whether  there  was  a  good  tenant  to  the  precipe  f  tfiiidly, 
if  the  recovery  was  good,  whether  the  re-entry  of  Dame 
jlnn  did  not  avoid  it  P 


The  nuun  question  is,  whether  a  good  recovery  or  not, 
for  if  the  recovery  was  good,  the  lessor  of  the  plaintiff 
can  have  no  title,  he  claiming  under  an  old  intail  which 
that  recovery  would  bar.  It  has  been  innsted  by  Mr. 
Yorke^  that  the  recovery  was  vend :  1st,  because  suflfered  by 
one  out  of  possessdon,  or,  Sdly,  if  in  pooacscion  yet  not 
good,  because  he  claims  under  the  limitations  of  the  set- 
tlement 


I  propose  to  oonmder  the^transactions  upon  the  settle- 
ment, imder  three  distinct  heads:  1st,  the  order  of  the 
execution,  and  manner  of  operation  of  the  three  deeds; 
Sdly,  supposing  the  power  contained  in  the  great  deed 
did  exist  at  the  time  of  the  supposed  execution  of  them, 
then  whether  they  were  well  executed  ?  3dly,  If  thqrwcre, 
whether  they  would  be  any  bar  to  this  recovery  ? 

'  Ist  And  here  the  verdict  not  finding  which  was  first 
executed,  (though  it  is  a  matter  of  fact)  it  is  left  in  the 
power  of  the  court  to  ^ve  priority  to  one  of  them,  if  th^ 
see  fit.  Upon  considering  them,  I  hope  it  will  appear 
that  the  deed  of  covenants  must  be  considered  as  subse- 
quent to  the  great  deed.  The  material  parties  are  the 
same  in  both.  The  motives  for  the  great  deed  are,  Ist, 
a  jointure  for  Dame  Mary  •  Sdly,  for  Louisa  g  8dly,  a 
provision  for  the  issue  of  the  then  intended  marriage. 
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The  motive  of  the  lesser  deed  seems  to  have  been  only  a 
ptonsion  for  Dame  Mary.    So  far  there  appears  no 
material  difference,  or  contradiction.     But  then  follow 
the  three  several  powers  in  the  great  deed,  which  are 
entirely  omitted  out  of  the  little  deed.     What  occasion 
oould  there  be,  in  this  case,  for  two  deeds,  when  one 
would  have  answered  the  end,  imless  one  of  them  was 
meant  to  control  the  other,  which  the  little  deed  might 
the  great  one,  but  not  e  contr*.    The  reason  for  entering 
into  this  lesser  deed,  subsequent  to  the  greater,  might  be, 
to  take  off  that  restraint  from  the  son^s  estate,  which  the 
power  to  his  fiither  of  leaedng,  and  making  a  jmnture  on 
a  fiitme  wife,  would  occasion;  and  these  powers,  not 
being  collateral,  or  in  gross,  might  be  well  extinguished 
by  the  fine  levied  in  pursuance  of  the  deed  of  covenants. 

The  fine  was  no  way  necessary  to  pass  the  estate  in 
the  release,  as  Sir  Robert j  the  father,  is  found  to  have 
been  seised  of  the  premises,  and  Sir  Edward  J.,  hi» 
fiither,  to  have  had  no  interest  therein. 


1755. 


K.  B. 


That  the  estate  was  actually  conveyed  to  the  trustees 
befixre  the  lesser  deed  was  executed,  is  evident  from  the 
covenant  at  the  end  of  that  deed,  that  if  there  was  any 
defect  in  that  deed,  and  the  same  should  not  be  rectified 
befixre  dOth  Naaember^  then  Carteret  and  Lowe  should 
stand  sosed  to  those  uses,  and  to  no  other  intent,  or 
purpose  whatsoever;  so  that  the  great  deed  must  have 
been  then  in  h&ng.  To  obviate  this,  Mr.  Yorke  in^sted, 
that  this  had  relation  to  a  future  act,  and  must  be  so 
conrndered,  or  else  the  trustees,  and  not  Sir  Robert^ 
diould  have  covenanted;  but  this  will  not  avail  them, 
for  the  language  of  conveyancing  is  always  contrary,  and 
not  the  trustees,  but  cestuique  trust  makes  the  cove- 
nants. 
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IJS5,  I  agree  that  the  three  deeds  may  be  oonadered  as  ode 

assutaDce*  and  be  so  construed  that  all  may  standi  and 
have  some  sort  of  c^ratioiL  Cromwelt^  case,  SI  Go. 
Cr.  Car.  821.  So  hare  the  lease  creates  the  estate,  the 
release  enlarges  it,  and  the  deed  of  coveoants  leads,  the 
uses  of  the  fine;  and,  without  such  a  constructiaD,  thiqr 

K.  B.  will  dadi,  and  contradict  cme  another,  the  one  being  vidi 
powers,  and  the  other  not  As  to  Lord  JngUny^s  caae^ 
cited  by  Mr.  Yorke^  that  the  two  wills  should  be  inoor* 
pc^ated^  that  was  materially  different  from  the  preseit 
case,  for  there  the  codicil  was  aa  one  act,  and  the  same  w 
if  both  wills  had  been  copied  into  it;  here  they  all  make 
but  one  assurance,  but  cannot  be  considered  as  one  act, 
for  that  would  destroy  their  distinct  operation* 


Sdly.  As  to  the  execution  of  the  powers,  whether,  sup- 
posing them  to  have  existed  at  the  time  of  the  supposed 
execution  of  them,  yet  in  this  case  they  have  been  wdl 
executed.  And  as  to  the  power  of  making  a  jointure  oa 
a  second  wife,  that  is  not  stated  in  the  verdict,  so  il  ia 
necessary  to  pass  that  over,  and  proceed  to  the  power  of 
leasing,  to  which  alone  I  shall  confine  my  arguiQent  on 
this  head. 


Now  the  true  intent,  and  meaning,  o[  this  lease  is  de> 
clared^  by  express  words,  to  be  to  pres^ve  tUe  remainder 
to  the  ri^t  heirs  of  Sir  Robert,  the  father,  and  to  pve» 
serve  it  against  the  suflferiag  a  common  recovery,  or  other 
act  that  might  defeat  that  remainder. 


The  verdict  then  states,  that  a  letter  of  attorney  was 
made  by  one  only  of  the  three  lessees,  to  accept  seisin  cm 
this  lease. 


The  avowed  design  of  this  lease,  being  to  prevent  a 
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tenant  in  tail  firom  barring  the  renudnder  over,  was  never        1755. 
the  object  of  the  parties^  intention  when  the  power  was 
reserved. 


It  is  a  prindple  in  law,  that  powers  reserved  to  a 
tenant  for  life,  of  making  leiEises,  shall  have  a  rigid  cbn- 
8tnicti(» :  1st,  because  they  are  to  charge  the  estatie  of  K.  B. 
ano^er,  for  tlie  law  considers  the  estate  of  the  remainder 
man  in  tail  as  prior  to  that  of  the  lessees ;  2dly,  because 
leasing  by  tenant  fcHr  life  is  against  common  right 

Therefore  no  such  lease  can  be  good,  unless  the  power 
has  bean  strictly  pursued;  but  here  it  is  far  otherwise, 
and  made  for  quite  another  purpose  than  was  intended, 
and  that  an  illegal  one  too. 

Again,  the  reservation  of  rent  under  this  lease  is  in- 
effectual, for  the  verdict  finds  expressly  that  the  lessees 
never  were  in  possession,  nor  ever  paid  any  rent ;  so  that 
bad  Dame  Marif  survived  Sir  R^iberfy  the  father,  (if  this 
lease  be  good)  her  jointure  would  have  been  defeated, 
thougji  her^s  is  a  right  highly  favoured  in  law,  and  if  it 
would  be  void  as  agunst  her,  it  must  necessarily  be  so 
as  against  Sir  Robert ^  her  son.  Cr.  Eliz,  5.  Countess 
of  Acsseor  case. 

Further,  Sir  Robert^  the  son,  was  tenant  in  tail  in 
Temainder,  under  both  the  great,  and  little  deeds ;  and, 
inconsequence  thereof,  had  a  right,  inseparably  annexed 
to  his  estate,  of  sufiering  a  recovery  so  soon  as  the  rc- 
•■wjnd^  came  in  cssej  which  power  cannot  be  defeated : 
Iflt,  by  any  manner  of  condition,  C;  L.  SSS.  2St4i,  9  Rep. 
»Snfiday*B  case ;  Sdly,  nor  by  limitation,  Cr»  Ja.  696. ; 
Sdly,  nor  by  ahy  custom,  Carter^  6.  22. ;  4thly,  nor  by 
recognizance,  Moaref  810. ;  5thly,  nor  by  covenant,  1  P. 

M 
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i765>        fVilliamsj  104. ;  6thly,  nac  by  attemptiJig  to  do  it.;  Cc^- 
bet's  case,  1  Co.  84i9  MiUmaj/'s  case,  and  Mjry  Portingtan^s 
case,  Co.  Reports;  and  1  Vent.  821. 
». 
Another  reason,  to  shew  the  execution  of  this  power  to 
be  void  in  law,  is  an  apparent  fraudulent  intention  to 

K.  B.  defMive  the  son  of  his  right  of  ownership,  Savil,  1S7. 
The  feoffor  continuing  in  possession,  and  taking  the  pro- 
fits, is  the  strongest  badge  of  fraud ;  therefore  this  ia  a 
void  lease,  not  only  at  cconmon  law,  but  by  the  statute  of 
Elizabeth  J  the,  marriage,  and  Louisas  portion,  being  real, 
vahiable,  considerations ;  and  the  verdict  in  the  first  judg- 
ment in  ejectment  shews  it  was  then  so  considered.  The 
son's  bringing  his  ejectment  immediately  on  his  fatker^ 
death  shews  what  he  thought  of  it ;  and  on  the  auboe- 
quent  ejectment^  brought  on  the  demise  of  Dame  Ann, 
it  does  not  appear  that  this  deed  of  covenants  was  then 
read,  but,  if  it  was,  the  different  opinions  of  jurors,  or  of 
judges  on  the  same  point,  are  not  ny^rnmrnnnj  and  the 
verdict  wiU  be  no  bar. 


But  sui^posing  they  had  a  right,  yet  that  right  is  gone, 
and  absolutely  barred  by  21  Jac.  1.  c.  16,  requiring  entry 
to  avoid  a  recovery,  to  be  made  within  20  years ;  for,  to 
bring  this  case  within  that  statute,  the  verdict  finds  Sir 
Robert  J  the  son,  died  in  1711,  Dame  jdnn  in  1712,  and 
the  lessor  pf  the  plaintiff  did  not  enter  till  1752,  and  the 
lessees  were  never  in  possession.  There  are  other  ob- 
jections to  the  lease 

It.  is  made  to  three  persons,  and  only  one  of  thfim 
making,  an  .attorney  to  accept  seisin^  this  vested  nothing 
io  i):^  other  two :  Br.  tit  Feffemenis  de  Terres^  67.  (fiff 
v^  case  Mr.  Yorke  cited  to  prove  that  it  was  good.)  Bii|L 
supposing  modem  authorities  are  against  me  as  to.  :this 
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point^-theQ  I  must  contend,  that  this  lease  recrived  not 
its  essence,  or  operation^  from  thelivttyy  |mt,  being  made 
in  execution  of  a  power,  received  its  fidl  operation  froat 
the  sealing,  and  detiveiy.    2  Lev.  144.  1  Fent.  £41. 

■  •  '  • 

Though  ejeetments  are  founded  in  mere  fiction,  yet  it 
ia  now  become  the  common  method  of  trying  titles^  and,  k.  B. 
on  judgment  recover^,'  the  kw  considers  it  as  a  recovery 
of  the  estate  of  the  lessor  of  the  plaintiff*  That  the  de-. 
mandant  may  enter  without  suing  out  exiecution :  SMley^B 
case.  If.  Portmgtoii^s  case.  So  on  judgment  in  Qttare 
impedii,  pktron  may  present  without  a  writ  to  the  bishop. 
Hmit.66.ftSid.166. 

Whether  in  this  case  the  entry  amounted  to  a  disseisin, 
I  shall  pass  by,  as  immaterial ;  but  insist,  that  by  the 
judgment  in  ejectment  he  recovered  according  to  his 
estate,  and  not  barely  the  imaginary  term ;  and  the  title 
he  then  had  was  that  of  a  tenant  in  tail  in  possession,  as 
the  verdict  had  disaffirmed  the  leasing  power,  and  thereby 
removed  the  intermediate  estate  for  lives,  and  he  must 
be  considered  as  possessed  under  this  title,  so  long  as 
that  verdict  remained  in  force. 

But  had  it  been  only  a  bare  naked  possession,  it  had 
been  suffid^it. 

•     •  •        «  I       • 

Sir  Moberi  Aikyns^  the  son,  bong  thus  possessed,  the 
plaintiff  in  the  ejectmcoit  surrenders  the  two  terms  to  him; 
who  thereupon,  in  order  to  bar  the  intail,  and  remainders,. 
as  he  hada  right  by  law  to  do,  enfeoffed  James  Earl^  to 
Hike  hiaa  toiant  to  a  pradpe^  and  sdain  was  thereon 
dslivaml  by  ah  attorney. 


.i  -  ■ 


It  is  siud  by  Hale^  C.  J.  in  1  Vent.  2S8,  that  ifeoffinents 
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IJ55,  nmsadc  the  whole  estate,  and  whaiaoever  eatate  the  fec^or 
has  passes  by  the  smgle  operatkm.of  Uvery.  That  this 
mode  of  oonyeyaiioe  differs  from  all  others^  Poph,  39. 
Liti.  g  BdSy  699,  611,  698 :  and  here  being  no  impedi- 
ment, or  obstruction,  to  the  delivering  of  seisin  fomid  in 
the  verdict,  the  court  will  inteiid  there  was  none.     Cr, 

K.  B*  Car*  170.  As  to  the  lessee,  he  joever  was  in  possesoon. 
As  to  the  jointress,  her  estate  was  put'  to  a  ri^t  by  the 
judgment ;  and  a  bare  right  of  entry  is  no  impediment, 
nor  any  thing  but  actual  |iosses^tL    Co^  L.  48. 

But  supposing,  as  I  pontei:^,.  the  powers  themselves 
were  not  good,  there  could  be  no  impediment.  ^  Aigu* 
ment  of  Holf^  C.  J.  in  the  case  of  Hunt  and  Boumy  HiL 
1  Ann:  that  a  man,  having  a  light,  and  being  out  of 
possession,  seals  a  feoffment  upon  the  land^  this  is  a  good 
entry.  If  a  lessee  in  possession  makes  a  feoffment,  though 
the  lessor  be  there  protesting  against  it,  yie^  by  the  livery 
the  freehold  passes. 

It  has  been  inasted,  that  a  tenant  at  will,  or  for  years, 
cannot  make  a  tenant  to  a  pracipc,  but  this  t  deny, 
where  the  tenant  in  tail  comes  in  as  vouchee. 

Common  recoveries  are  highly  favoured  in  law,  as  com- 
mon assiu'ances.    Jenning^s^ise,  10  Of. 

To  thie  objection  that  this  feoffment  was  fraudulent,  I 
answer,  the  reveraoner^s  interest  was  very  inconsiderable, 
and  is  not  assets,  because  it  is  in  the  power  of  the  tenant 
in  tail  to  defeat- his  estate^  whenever  he  pleases. 

I  believe,  had  Mr.  Justice  ^orm^r  thought  of  thia 
method  of  conveying,  instead  of  a  fine,  it  would  have 
been  good,  and  the  estate  enjoyed  by  the  persons  he  in- 
tended shoidd  have  it 
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Where  the  facts  in  a  special  verdict  are  found  at  large,        1755^ 
the  ooiurt  are  left  at  libqrty  to  draw  what  mferenoes  they 
flee  fit    Heb.  £3.^4.    The  Bank  and  Morriu.* 


To  conclude,  I  subtnit  it^  that  fitom  the  first  judgment 

in  ejectment  to  the  feoflPment^  the  fi?ediold  was  in  the  scnm 

and^  firom  the  feoffiooent  to  the  teoovery^  in  Jame9  Earl,       K«  B._ 

and,  after  the  recovery,  in  the  son  in  fite,  *  ^tt*  temp. 

Talb,2l7. 

That  the  re-aitry  of  Dame  Ann  could  only  revest  her 
own  estate  for  life,  and  not  restore  the  remainders,  which 
were  effectually  barred  by  the  recovery;  this  is  the  com- 
mon case  in  all  conditional  surrenders,  the  remainders  are 
defeated,  but  the  estate  for  life  remains. 

Mr.  Yorke,  in  reply. 

I  observe  we  agree  in  the  general  state  of  the  question. 

Though  the  recovery  should  be  deemed  good  as  a 
conimon  assurance,  yet,  according  to  Felham*^  case,  it 
was  voidable,  and  actually  avcuded  by  the  re-entry  of 
Dame  Ann^  the  dissdsee.  . 

Whatever  might  be  the  construction  of  the  courts  on 
the  former  ejectments  is  now  quite  out  of  the  case,  and 
the  court  are  to  judge  originally^  on  the  factSy  and  con- 
veyances, here  stated. 

Deeds  declaring  the  uses  of  a  fine  are  favoured  in  law, 
therefore  new  uses  by  parol  may  be  averred,  if  not  re- 
pugnant to  the  written  uses.  CromwelFs  case.  But  if 
two  deeds  are  inconsistent,  and  cannot  both  stand,  the 
last  shall  prevuL    Countess  of  RuilawTs  case. 
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1755.  The  deed  of  covenants  in  this  case  is  consistent  with 

^^^'^'^^  the  release,  and  I  apprehend  that  the  trustees  ought  to 
d  Atkyns  ^*^®  joined  with  Sir  Robert  in  the  covenant^  had  the 
legal  estate  then  been  in  them.  Besides,  if  the  matter  be 
doubtful,  the  court  will  construe  them  as  executed  to- 
gether, to  prevent  introducing  the  absurdity  of  suppoong 
K.  B.  that  the  parties  intended  in  this  family  transaction  to  con- 
tradict themselves  in  so  material  a  point 

The  fine  was  necessary  on  the  release,  it  containing  not 
only  the  premises  in  question,  but  the  whole  family  estate. 

As  to  the  execution  of  the  power  of  leasing,  the  de- 
claration at  the  end  of  the  lease,  that  it  was  intended  to 
prevent  suffering  a  recovery,  is  not  within  any  of  the 
cases  cited  by  Mr.  Knowler,  it  being  mere  surplusage, 
and  the  lessees  still  at  full  liberty. 

Als  to  the  recovery  of  the  rent  reserved,  the  jointress 
had  her  remedy  by  distress,  or  action  of  debt,  and  such 
leases  are  not  fraudulent  even  in  equity,  but  are  highly 
I'easonable,  and  useful ;  and  the  only  way,  in  many  great 
estates,  to  provide  for  younger  children.  Lord  Corizcay^s 
•  Cited  2  c^^se :  *  where  the  last  rent  was  reserved,  and  though  proved 
Ves,  64f5.         to  be  worth  a  great  deal  more,  yet  the  Chancellor  held  it 

a  good  execution  of  the  power,  and  the  younger  children 
had  the  benefit  of  it;  and  so  decreed  by  Lord  Coxrper^ 
assisted  by  Hdt,  and  Trevor ^  C.  J.  in  the  case^^of  Orby 
1 2  Vem.       ^"^^  AfoAuw.-f- 

AlS  to  the  appointment  of  an  attorney  to  accept  livery, 
by  one  of  the  lessees  for  all  three,  I  apprehend  Mr. 
KnoTcler  must  have  mistaken  the  case  cited  out  of  JBr., 
as  it  is  expressly  against  him. 
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I  must  stiH  iunst  diat  the  entry  b^ng  by  ooime  of 
law,  he  oould  not  by  any  act  afterwards  gain  a  tortioiui 
freeiiold.  I  admit  that  the  first  presumption  on  a  le* 
eovery  in  qectment  is,  that  the  lessor  of  the  jJaintiff  has 
a  good  title,  but  the  contrary  is  shewn  in  this  case  by  the 
deeds  which  the  verdict  has  found,  so  they  leave  him 
only  a  naked  possession. 

I  admit,  in  the  case  of  any  actual,  tortious,  wrongful, 
entry,  amounting  to  a  general  disseisin,  the  feoffment 
would  have  conveyed  a  freehold,  but  in  no  case  where 
the  possession  was  by  right,  whether  at  will,  or  for  years> 
or  how  otherwise. 


1735. 


IXsseisin  may  be  by  abatement,  or  by  intrusion ;  in 
both  which  there  is  a  tortious  entry.  1  Salk.  MS.  Holij 
C.  J.  instances  there  a  third  kind ;  mortgagor,  continuing 
possessed  afler  the  estate  is  become  forfeited,  is  tenant  at 
will  to  die  mortgagee,  he  dies,  and  his  heir  enters,  this  is 
tortioas,  and  the  heir  a  disseisor. 

But  here  the  entry,  being  lawful,  oould  not  work  a 
disMiisin,  at  least  only  at  the  election  of  the  owner,  and 
this  is  the  only  construction  by  which  the  books  may  be 
recondled,  as  to  this  matter. 

The  feoffment  then  was  to  discontinue^  and  not  to  dis* 
aoae,  and  the  feoflfbr  having  no  frediold,  the  feoffee  could 
not  gain  any  without  an  actual  entry,  and  the  bare  livery 
is  not  sufSdent  against  the  right  owner. 

If  a  tenant  in  tail  in  remainder  actually  disseises  the 
paticdar  tenant,  and  then  makes  a  feoflhent,  and  afler- 
^^^ards  oomes  in  as  vouchee,  on  a  precipe  brought  by  such 
^'wffee,  I  admit,  the  recovery  would  be  good. 
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1755.  Father  seised  for  life,  the  remainder  to  his  son  in. tail ; 

the  father  leases  for  years,  the  lessee  makes  a  feoffment, 
the  fiedfee  brings  a  Pr,  and  the  son  is  voudied ;  this  a 
good  bar  to  all  but  the  father,  because  the  son  shall  not 
take  advantage  of  his  own  wrong. 

K.  B.  The  feoffment  in  the  present  case  is  collusive,  ao4 

whereof  by  common  intendment  the  right  owner  could 
have  no  notice.  1  Ro,  634.  Carih.. 110.  The  assent 
of  the  tenant  in  possession  shall  not  amount  to  a  surrender, 
without  the  assent  of  the  Owner ;  which  cannot  here  be 
intoided.  If  a  tenant  in  tail  in  remainder,  by  getting 
the  possession,  and  sealing  a  feoffment  on  the  land,  and 
then  suffeiing  a  recovery,  which  is  the  case  here,  shall  be 
permitted  to  defeat  all  the  subsequent  remainders,  it  will 
^         prove  of  most  dangerous  oon^uence. 

Lastly,  suppofflng  it  good  as  a  complete  conveyance, 
yet  was  it  vddable,  and  avoided  by  the  re-entry  of  Dame 
Jnttj  the  same  as  in  the  case  of  a  feofiment  Mr.  KtwttUr 
indeed  urged  it  would  then  be  good  as  to  all  but  her  par- 
ticular estate,  and  compared  it  to  conditional  surrenders; 
but  this  is  the  material  difference  between  the  two  cases, 
there  all  is  done  by  force  of  a  rightful  estate,  and  die 
agreement  of  the  parties,  here  the  whole  is  by  wrong,  and 
in  opposition  to  the  party  whose  particular  estate  is  sup- 
posed, to  be  surrendered;  so  that  the  re-entry  will. avoid 
it  as  to  all,  agreeably  to  Sir  William  Pelhavih  icaae,  a 
recovery  being  the  same  as  a  feoffment,  or  other  common 
conveyance. 


la.  Michaelmas  term  following,  viz.  29  G.  S.,  this  case 
was  again  argued,  by  Mr,  Pratt,  for  the  plaintiff,  and  Mr. 
Perrott^  for  the  defendant 
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Mr.  Prattf  pro  querente.  1755. 


What  has  been  chiefly  laboured  on  both  sides  is.     ,   ^ 

o*  Atkins 
whether  there  was  a  good  tenant  to  the  praecipe j  or  not 

HORDS.' 

Another  point  that  has  been  spoke  to  is,  as  to  the    >^y  ^^ 
statute  of  limitations.  K.  B. 


The  other  ude  contend,  that  the  freeholds  which  we 
set  up  in  -Dame  Amij  and  the  Dacres\  the  lessees,  in 
eider  to  overthrow  their  recovery,  are  not  good ;  because, 
they  insist,  the  powers  on  which  they  are  built  are  not  sa 

If  this  assertion  will  not  hold,  they  then  contend,  that 
Sir  Robert^  the  son,  had  still  a  freehold  by  the  recovery 
in  ejectment,  or  that  he  gained  one  by  the  subsequent 
feofiment. 

Ist.  As  to  the  first  point,  the  validity  of  the  two 
powers,  they  urge  the  great  deed  to  have  been  executed 
prior  to  the  lesser  deed,  and  from  thence  infer,  as  a  legal 
consequence,  that  the  powers  contained  in  the  great  deed 
are  extinguished  by  the  lesser  deed.  To  this  I  answer, 
Ist,  that  there  is  no  ground  to  establidi  the  fact,  a$  no 
procrf'  is*  offered  one  way  or  the  other,  but  it  is  matter  of 
conjecture  merely;  Sdly,  the  inference  they  draw,  that 
this  would  amount  to  a  revocation,  is  by  no  means  just 

The  transaction,  I  allow,  was  singular  enough,  both 
^eeds  being  of  the  same  date,  and  which  of  them  was  first 
executed  is  a  fact  not,  at  this  great  distance  of  time,  to  be: 
come  at  by  evidence ;  therefore  the  only  rule  to  guide  the 
court,  in  this  case,  is  the  mode,  and  manner,  of  the  two 
^eeds ;  and  I  think  that  this  rule  will  clearly  establish  the 
priority  of  the  lesser  deed,  that  bdng  but  a  covenant  to 
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iy55.  convey,  and  the  other  b^ng  an  aetual  oonveyanoey  so 
that,  in  the  order  and  nature  of  things,  the  covenant  must 
be  precedent  As  to  the  particular  covenant  at  the  end 
of  the  lesser  deed,  that  if  the  premises  were  not  sufficiently 
assured  before  November,  then  the  trustees  should  stand 
seised,  &g.  this  plainly  alludes  to  a  future  act  to  be  done ; 

K.  B.  and  how  could  Sir  Robert,  the  father,  enter  into  this  co- 
venant if  the  estate  was  then  out  of  him,  as  it  would  be, 
if  the  priority  of  the  greeit  deed  should  be  established  ? 
This  appeared  so  manifesdy  to  Lord  C.  J.  Trevor^  on 
the  trial  of  the  former  ejectment,  that  he  declared  he 
would  suppose  an  hundred  things  rather  than  presuBoe 
the  great  deed  to  have  been  executed  first. 

The  end,  and  purpose,  of  the  lesser  deed  was  plainly 
this,  that  Dame  Marjf  should  release  her  form^  jointure 
out  of  other  parts  of  the  estate,  and  have  a  new  j<nnture 
secured  to  her  in  lieu  of  it ;  which  being  a  transaction 
mdependent  of  the  other  matters  then  in  agitation,  she 
might  desire  to  have  a  9qwate  deed  for  that  particular 
purpose,  that  she  might  not  be  perplexed  with  the  other 
limitations,  and  provisoes,  which  no  way  concerned  her. 


A  deed  of  covenants,  I  apprdiend,  was  the  prc^r  way 
of  eflfecting  this,  because  had  it  been  by  way  of  lease,  and 
release,  it  would  have  separated  this  part  of  the  estate 
from  the  Mst,  whereas  it  was  intended  to  make  a  part  of 
the  grand  settlement  also.  The  powers  had  nothing  to 
do  with  her  deed ;  besides,  it  might  be  thought  rather 
unpolite,  to  insert  a  power  in  it  for  Sir  Robert  to  make 
a  jointure  on  a  future  wife. 


The  conjectures,  and  suppositions,  urged  by  the  odier 
side  are  by  no  means,  but  to  suppose  that  the  parties 
should  so  suddenly  alter  thor  minds,  as  to  come  to  a 


NOTES  OF  CASES  IN  K.  B.  &c. 


171 


new  agreement,  and  make  such  a  material  alteration,  on 
the  very  day  the  deeds  were  executed,  is  a  suppodtion 
big  with  absurdity,  Be»des,  surely  had  this  been  the 
case,  the  lesser  deed  would  have  taken  notice  that  it  was 
made  for  that  purpose. 

But  even  suppomng  that  through  a  mistake  the  great 
deed  was  first  executed ;  yet  the  apparent  intention  being 
that  they  should  operate  conjunctim,  and  proceed  uno 
JltUUy  the  law  will  so  construe  them ;  and  as  it  will,  to 
support  the  intention  of  the  parties,  in  some  cases  split 
an  instant  of  time,  so  will  it  in  others,  for  the  same  rea- 
son, unite  several  pcnnts  of  time  into  one,  as  in  the  case 
of  the  term,  which  is  in  law  deemed  one  instant  of  time. 

That  several  ccmveyances  may  be  collected  together, 
and  make  but  one  assurance,  appears  from  CromwelFs 
case,  ft  Co,  16. 

If  then  they  were  intended  to  be  «Lecuted  at  the  same 
time,  the  law  will  so  marshal  them  as  that  both  may  take 
cnect. 

The  fine  is  merely  passive,  and  to  fidlow  the  uses  of 
the  deeds. 


1755. 


As  to  the  execution  of  the  powers,  bo  exception  is 
taken  to  that  of  the  jointure,  but  that  of  leasing  has  been 
strongly  attacked :  1st,  on  account  of  the  declared  inten- 
^OQ  to  jurevent  the  sufiering  a  recovery,  and  Sdly,  as 
ft!audulent,  fictitious,  and  unsubstantiaL 

Ab  to  the  first  exception,  a  great  number  of  cases  were 
^^tsedy  to  shew  the  inseparable  privilege  the  law  has  an- 
''exed  to  an  estate  tail,  of  barring  it  by  a  oommcm  reeo- 
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1755.  ^^9  ^  which  I  admit;  but,  at  the  same  time,  insist, 
these  cases  are  only  where  the  tenant  in  tail  is  in  posses- 
sion, or  procures  a  surrender  of  the  estate  for  life,  and  in 
such  cases  I  readily  allow  there  is  no  power  in  this  kingu. 
dom,  as  the  law  now  stands,  that  can  hinder  them  fixnn" 
so  doing.     But  no  authority  has  been,  or  can  be  pro- 

K.  B.  duced  to  prove' that  the  owner,  seised  in  fee,  may  not 
limit  as  many  estates  for  lives  then  in  esse^  to  precede  the 
estate  tail,  as  he  sees  good,  and  that  though  designed  ex- 
pressly to  postpone  the  power  of  suffering  a  recovery: 
and  therefore,  in  the  present  case,  the  declaration  at  tbe^ 
end  of  the  lease  b^ng  clearly  no  restraint  in  itself^  it 
being  no  condition,  can  have  no  operation,  nor  do  eitfaer 
good,  or  hurt 


Had  it  been  by  way  of  condition,  or  penalty,  that  if 
the  lessees  surrendered  thdr  estate  to  the  remainder  man^ 
they  should  forfeit  their  lease,  there  had  been  no  colour 
for  this  objection,  but  even  then,  I  apprehend,  only  that 
part  would  have  been  void,  and  the  lease  have  been  good. 

2dly,  As  to  the  other  objection,  that  the  lease  is  vend, 
as  fraudulent,  fictitious,  and  unsubstantial,  I  know  not 
that  courts  of  law  take  cognizance  of -frauds  in  any  other 
cases  but  where  the  deed  is  illegal,  upon  the  face  of  it,  or 
where  it  is  shewn  that  a  particular  person  is  defrauded  by 
it  i  here  no  person  is  so,  for  the  full  rent  is  reserved.  ^ 

Cr,  Eliz.  5.  cited  by  Mr.  Ktiowler,  is  not  applicable  to 
this  case,  for  there  the  reverrion  lease  would  have  carried 
the  rent  away  from  the  jointress,  but  quite  otherwise  here. 


Neither  can  it  be  any  fraud  on  tenant  in  tail,  for  the 
rent  is  reserved  to  go  along  with  the  revennon,  and 
though  it  does  delay  the  time  for  bis  suffering  a  re- 
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ooveiy,  he  has  no  right  to  complain,  for  the  owner  mi^t 
have  interposed  as  many  estates  for  life  as  he  thought  fit 

If  then  no  particular  person  appears  to  be  defrauded, 
nor  the  deed  illegally  made,  the  law  can  go  no  further: 
it  penetrates  no  further  than  the  shell,  or  outside  surface, 
except  in  three  instances ;  Ist,  when  made  against  fair 
purchasers ;  Sdly,  in  the  case  of  fines ;  and  Sdly,  reco- 
veries. 
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K.  B. 


That  there  are  many  cases  where  courts  of  law  will  not 
penetrate  any  further,  instances  may  be  produced ;  as  in  the 
case  4if  trustees  to  support  contingent  remainders,  who  jcnn 
with  the  remainder  man  in  defeating  that  very  estate  they 
were  appcnnted  to  protect,  yet  the  law  will  not  relieve. 
So  an  <dd  term^  though  satisfied  many  years  ago,  if  a 
mortgagee  gets  possession  under  it,  the  law  will,  support 
iL    So  deeds  of  trust,  and  the  trust  never  happening. 

And  to  shew  the  blindness  of  the  law  in  this  matter,  I 
wif^t  dte  Cr.  Car.  190.,  where  die  wife  was  held  to  be 
dowable,  by  law,  of  an  estate,  the  freehold  of  which  was 
m  her  husband  but  for  an  instant,  and  for  a  particular 
purpose,  'which  case,  I  suppose,  gave  rise  to  the  rule  of 
equity,  that  the  wife  shall  not  be  endowed  of  a  trust. 

What  might  be  the  secret,  latent,  intent  of  this  power 
the  court  here  will  not  look  into,  but  only  see  that  the 
form  is  legal. 

The  power  of  leasing  is  general ;  he  might  have  leased 
tx)  a  beggar. 

Ai  to  the  point  of  delivering  sdsin  to  the  attorney  ap- 
pointed by  one  lessee  only,  Mr.  Knowler  has  not  an- 
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1755.        8wei;ed  Mr^  Yorkey  and  therefore  I  shall  rest  that  mattes 
on  S  j/ffdkr^  196.»  as  a  case  in  point 


I  hope  I  have  now  established  a  double  freehold,  pre- 
cedent to  the  estate  of  Sir  Robert^  the  son,  who,  standiii|^ 
thus  behind  two  interposing  estates  for  life,  must  have 
K.  R        either  procured  surrenders  of  them,  or  gained  a  new  free- 
hold by  ^sdisin,  before  he  could  suffer  a  recovery. 

He  has  indeed  tried  every  art  of  law  to  raise  a  free- 
hold, and  was  fortunate  enough  to  get  a  verdict  in  ej^- 
ment,  and  his  counsel  contend,  whether  he  gained  a  free* 
hold  by  ri^t,  or  by  wronjg,  is  no  matter.  Theysay,  the 
verdict  gave  him  a  freehold ;  but  we  say,  1st,  the  i^encKol 
cannot  be  separated  from  the  judgment,  (which  Mr. 
Knottier  has  admitted  by  not  arguing  that  pemt,^  and 
the  judgm^t  is  only  to  recover  his  term.  Sndly^  That 
his  entry  b^g  netful  imder  that  judgment^  cannot 
make  a  disseisin. 


Mr.  KnawUr  insisted,  he  was  possessed  according  to 
tide,  but  that  coiUd.not  be;  for  his  tide  was  an  estate 
tail  in  remainder,  and,^  oonaequendy,  could  not  be  united 
to  his  possession. 

.  * 

In  disseisins  there  must  not  be  so  much  as  a  sciniilla 
juris,  but  all  must  be  merely  tortious,  and  displace  all 
rightful  estates; 

Here  then  he  could  gain  nothing  but  the  mere  naked 


•  «:••;  v.-  :h»JI 


Ejectments  are  merely  possessory,  and  give  no  right : 
the  form  of  the  writ  of  execution  on  the  judgment,  is 
habere  facias  possessionem,  whereas  in  real  actions  it  i» 
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sMnam,     Cr.  Elix.  488.  flhews  it  to  be  merely  poster-        1755. 
floiy,  for  if  100  ejectments  ate  brought,  cme  after  another, 
on  the  same  title,  one  cannot  be  pleaded  in  bar  to  another. 


Taylor 
d.  Atktics 


The  interest  gained  under  this  judgment  therefore  was         ^* 
merely  a  tenancy  at  sufferance.  Horde, 


That  a  tenant  at  sufferance  disturbs  no  freehold,  and 
has  but  a  bare  possession,  12  Ass.  S8. 

Baron  and  feme  are  divorced,  the  husband  continues 
in  possession  of  the  wife^s  lands,  and  dies  srised,  yet  this 
was  adjudged  to  be  no  dissdsin,  nor  the  right  of  entry 
taken  away,  for  that  the  freehold  always  remained  in  the 
C.  L.  67.  1  Ro.  Ab.  69.  pi.  10, 11. 


A  rdease  to  a  tenant  at  suffarance  is  abscJutely  vcMd, 
because  he  has  no  freehold.  Cr.  J.  169.  C.  L.  970 — 1. 
deserSbes  him  to  be  tenant  of  his  own  bead. 

Per  Wray^  C.  J.  {Cro.  EL  888.)  tenant /?oiir  autre  vie 
continues  possessed  afler  the  death  of  cestmque  vie^  he  is 
tenant  at  sufierance;  and  the  general  rude  in  all  such  oases 
is,  that  the  fireehdd  remains  undisturbed. 

Tliere  b  no  middle  estate  between  a  naked  possession 
that  disturbs  nothing,  and  a  wrongful  one  that  dbturbs 
every  thing. 

Sir  Robert  J  the  son,  had  a  mere  naked  possesaon^ 

i^hich  Mr.  Knowler  seemed  to  admit,  and  boldly  said  he 

'Wanted  no  more.    This  puts  me  in  mind  of  a  saying  of 

-<lwhimedes,  the  mathematician,  '*  /^o^  irs  rw>  xoh  TijV  71^ 

'^sinio'w  rtauvM?    ^'  Give  nic  a  place  to  stand  on,  and,  I^U 

»ve  the  globe."' 


K.  B. 


I 
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K.B. 


I  cannbt  admit  what  Mr.  Knowler  says  as  to  Dormer'a 
case,  that  a  feoffment  would  have  been  there  effectual. 
If  it  be  SO,  there  is  an  end  of  the  statute  De  donis.  The 
law  wisely  steers  between  the  two  extremes,  and  is  as 
careftil  to  preserve  intails,  till  the  time  oomes  for  barring 
them,  as  it  is  to  prevent  their  beooming  unalienable. 

Mr.  Knowler  insbted  a  feofiment  would  do  it,  but 
allowed  it  would  not  in  all  cases.    Savil^  196. 

Though  Sir  Robert^  the  son,  might  execute  a  feoff- 
meat,  (as  any  one  who  has  the  possession  may,)  yet,  I 
apprehend,  he  could  not  thereby  make  a  tenant  to  the 
precipe;  because  he  had  but  a  bare  possession.  He 
could  not  do  it  by  fine,  bargain  and  sale  inrolled,  or 
release,  which  convey  only  rightful  estates,  no  more 
could  he  by  feoffment;  because  the  law  will  not  suffer 
him  to  do  that  tortiously,  which  it  would,  not  pennit 
him  to  do  fairly,  nor  has  any  case  been  dted  to  that 
effect 

A  recovery  is  a  fictitious  proceeding,  merely  fbnn,  and 
so  r^arded  by  the  courts  of  law.  When  a  bargainee,  or 
feoffee,  is  tenant  to  the  prcecipe^  he  in  fact  takes  nothing 
to  himself,  and  yet  is  supposed  to  take  every  thing;  his 
¥rife  shall  not  be  endowed;  his  term  shall  not  merge; 
because  the  law  dives  into  the  parties^  intention,  and  in- 
stantly on  suffering  the  recovery,  he  is  in  to  the  use  of 
the  tenant  in  tail. 


%  Co.  77.  Conusee  of  a  fine,  or  tenant  to  a  pr^cipe^ 
are  s^sed  to  no  other  use  than  answers  the  intention  of 
the  .parties,  and  is  but'  their  instrument,  or  creature^  and 
Coke  there  mentions  Laruf%  case  in  Djjer. 
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P^i  98.    The  court  will  take  nodoe  of  k  <^*m*^i«        1755% 
recofcry,  without  its  bring  ayeired. 


Cr.Jhc.BiS.  8  Je^.Rep.S45.  a.  c  1  Mod.  110.  No 
eztinguishment  1  Ro.  Rep.  S28»  Lord  Coke  puts  this 
case' to  the  court;  tenant  in  tail  suffers  a  recovery,  and 
made  the  tenant  to  the  praecipe  by  fine,  which,  he  urged,  K.  B. 
had  destroyed  the  intail  before  the  reooverj,  so  the  re- 
mainder not  barred.  But,  says  he,  the  court  would  not 
let  me  argue  it,  because  common  assurances  are  so  highly 
fitToured. 

To  apply  this  doctrine  to  the  present  case :  Sir  Robert 
is  party  to  the  feofiment  which  directs  all  the  uses,  so 
that  all  claim  under  him. 

Tenant  in  tail  in  possession  executes  a  feoffment,  to 

make  a  tenant  to  the  prsedpe;  this  is  a  discondnuance, 

and  a  tort,  yet  the  law  looks  into  the  party'^s  intention, 

and  therefore  allows  it.   So,  as  to  barring  intails  by  fines, 

or  merging  of  terms,  the  law  stops  short  when  the  party^s 

inteptum  is  answered^  and,  bring  calculated  for  a  parti- 

cular  purpose,  will  not  extend  it  further. 

I  must  inrist,  that  a  fictitious  fre^old,  set  up  by  tenant 
tail  in  remainder,  will  not  suffice,  for  if  it  should,  there 
oold  be  no  preserving  an  estate  in  a  family  for  five 
together. 


Dorm^a  was  a  stronger  case  than  the  present.  Te- 
Bfluit  for  years,  remainder  to  trustees  to  preserve  renudn- 
A^!!^'  remaofder  to  hia  first  son  (who  was  arrivM  thed  at 
^^"^^^Kttf -IMK  ytars  of  age).  And  the  court  hdd,  the 
wther'^s,  and  son^s,  recovery  was  not  good,  because  the 

N 
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lf55»       estate  in  the  trustees  was  not  taken  in,  though  equity 
T^M     would  compel  them  tto  job. 

rf.  Atkyms  rj^g  sUtute  14  C?.  2.  is  worded  in  the  most  cautious 

^'  manner,   and,   considering  recoveries  as   common  as- 

^^^!y^^^^  surances^  relieyes  only  where  the  parties  appear  to  have 

K,  B*  a  right  to  do  the  act 

Fermar'n  case  is  strong  in  pobt,  that  estates  guned  by 
fraud,  and  covin,  are,  as  to  these  common  assurances,  to 
be  conndered  as  v<nd,  and  no  deeds. 


To  let  the  doctrine  contended  for  on  the  other  ade  be 
established,  must  prove  of  the  most  dangerous  conse- 
quence ;  and  the  more  the  court  considers  of  the  cas^ 
the  stronger  reasons  will  occur  for  determining  against  it. 

To  conclude:  as  to  the  last  point,  that  Dame  Ann^  by 
recovering  possession  under  the  last  ejectment,  was  in  at 
initio  of  her  former  estate,  and  as  though  she  had  never 
been  out  of  possesoon ;  Cr,  EHz.  540, 1  /tnd.  52,  Holft 
Cases,  Mich.  6  Jmn.y  748,  (but  the  C.  J.  said  the  last 
book  was  no  authority)  seem  pertinent  to  confirm  that 
position.  If  so,  then  there  could  be  no  freehold  in  the 
tentot  to  the  praecipe.  What  Mr.  Knowler  said  of  sur- 
renders by  lessees  for  life  is  not  at  all  in  point,  that  being 
byixmsent 

Mr.  Perroti^  for  the  defendant. 

The  ease  has  been  divided  under  four  heads. 

1st  Whether  Sir  Robert^  the  father,  had  power  to 
make  the  jmnture  to  Dame  Ann^  and  the  lease  to  the 
Dacrd  f 
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9d»  Soppoang  he  had^  whether it  was  wdl  executed?  IJSS* 


*  ■■  • 


h  the. covenant  at  the  end  of  tliis  deed,  that  if  the 
pemiaes  were  not  .well  conveyed  before  Not^ember,  &c., 


K.B^ 


Taylpi 
8d.   (Which  has  been  called  the  grand   question),   j^  Atkyws 

Whether  the  recovery  suffered  by  Sir  Robert,  the  son,         ^^^ 

wikn  in  possession  upon  the  first  judgment  in  ejectment,      Hoanx 

was  a  good  recovery  ? 

4th.  If  it  was,  what  effect  the  re-entry  of  Dame  Ann 
would  have  upon  it? 

1.  To  shew  that  Sir  Robert,  the  father,  had  no  such 
pov%r,  I  will  consider  the  greater  and  the  lesser  deed, 
and,  as  the  jury  have  not  found  which  was  first  executed, 
we  must  examine  into  the  nature  of  the  transaction,  be^ 
cause  though  the  lesser  deed  is  but  a  deed  of  oovenants» 
yet  b&ng  to  levy  a  fine,  and  having  omitted  the  powers, 
it  would,  if  executed  subsequent  to  the  great  deed,  be  a 
revocation  of  those  powers,  which  seems  now  to  be  ad- 
nitted ;  though  Mr.  Yorke  in  his  argument,  I  tl^ink,  said 
k  would  not,  as  it  was  only  a  deed  of  covenants;  but  surdy, 
boiig  a  good  declaration  of  the  uses  of  the  fine,  it  clearly 

Mr.  Kfiowltr  has  already  observed,  that  it  was  rea- 
sniable  to  suppose  the  little  deed  was  executed  last,  and, 
this  being  in  the  case  of  a  learned  judge,  who  tUMSt  have 
well  known  what  operation  it  would  have  in  law,  it  cannot 
be  supposed  he  would  otherwise  have  left  it  at  so  great 
an  uncertainty,  that  those  who  came  after  bim.should  be 
under  a  ^necessity  of  establishing  priority  between  two 
deeds  dated  the  very  same  day. 
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1755.       there  are  negative  words,  that  the  fine  should  be  to  tlie 
T^'ymr     '^^'^  expressed,  and  to  no  other  use,  81c.  whatsoever. 

They  urge,  as  this  covenant  is  by  Sir  Robert^  it  shews 
T|  the  estate  was  not  then  conveyed  to  the  trustees,  fdr^  if  il 

ifjr  >^^i     had  been,  they  should  have  covenanted.     But  I  subiut 
K.  B-.        ^^  ^^^  ^^  ought  not,  being  but  bare  trustees. 

Mr.  Yorke  was  under  ^me  difficulty  to  ass^nny 
other  use  of  the  little  deed  than  to  control  the  great  one. 
He  said,  it  was  in  wder  to  put  a  counterpart  of  her  settle- 
ment  into  her  hands;  but  this  is  not  so,  this  gives  her  a 
different  interest  from  the  great  deed,  which  subjects  her 
estate  to  the  leases  made  by  Sir  Robertj  and,  by  that 
means,  might  prevent  her  residing  on  her  jointure  estate. 

They  indeed  were  fJeased  to  say,  the  powers  were 
omitted,  because  of  no  consequence  to  her ;  but  I  inaat 
they  were,  not  only  as  Sir  Robert  might  put  what  tenanta, 
.  and  at  what  rents,  he  pleased  upon  her ;  but  also  becaust 
the  power  to  limit  the  premises  in  jcunture  to  a  future 
wife,  would  let  in  another  estate  between  hers,  and  her 
son^s,  who  was  a  purchaser  under  the  old  settlement,  and 
might,  by  that  means  (as  in  fact  it  proved),  deprive  the 
son  of  any  personal  advantage  from  this  estate. 

As  to  the  reasoning  drawn  from  the  nature  of  the  two 
deeds,  that  one  is  but  a  covenant,  and  the  other  a  deed 
to  carry  it  into  execution,  that  will  not  hold,  for  the  deed 
of  covenants  expressly  declares,  the  estate  shall  be  to  no 
other  uses,  whereas  the  powers  are  other  uses. 

They  object,  that  what  we  contend  for  is  to  psesume  a 
sudden,  and  instantaneous,  alteration  of  the  parties'^  inCm- 
tion  in  a  mal^riti  part  of  the  settlaMsntr    I  apprehend. 
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efVM  if  this  were  the  caae^  the  court  would  suppose  it»  it  17^ 

they  saw  oocasion ;  but  here  there  is  no  need  of  it,  for  rp  ^^^« 

8upp)se  Sir  Robert  (thinking  his  lady  would  consent)  had  ,  ^ 
ordered  the  great  settlement  to  be  prepared  in  the  form  it 

now  i^  but  she  ohj^mg  to  these  powers,  and  refusing  to  Hoksk. 

execute  it,  the  little  deed  was  made,  in  order  to  revoke^  i^-^^^^^ 

or  control,  that  part  of  it  K,  ^^ 

And  to  their  question,  why  did  it  not  then  take  notiet 
that  it  was  prepared  for  that  purpose  ?  I  answer,  it  mig^ 
be  for  expedition,  and  to  prevent  long  recitals,  the  parties 
theo  waiting  for  it,  and  knowing  that  those  negadte 
words,  avid  to  mo  other  use^  Xc.f  would  answer  the  end 
ef  twenty  sldns  of  parchment 

Mr.  Pratt  insisted,  if  it  were  executed  last  it  must  ha:?e 
been  tbrough  a  mistake,  and  said  a  great  deal  about  the 
laws  marslialling  of  ^dme,  and  splitting  an  instant;  but,  I 
&ope,  I  have  shewn,  it  may  be  reasonably  concluded,  that  • 
the  parties  intended  it  should  be  executed  last 

>  It  seems  admitted  that  the  deed  of  covenants,  and  fine, 
^IppuJd  make  a  complete  ccmveyance,  according  to  the 
CSmn/eti  of  Rutland^  eaae. 

T 

"  They  contend,  there  ought  to  be  no  priority  in  either, 
^mt  be  construed  as  commencing  unojlatu,  and  would  in- 
^us^wrate  them,  like  the  Earl  of  Anglesey"^  case,  but  thai 
^Kiever  can  be,  ibr  they  are  caknihrted  for  quite  difierent 
yuposes,  so  we  must  recur  to  the  former  question,  which 
parties  intended  should  be  first  executed. 


iU.  Supponng  the  powers  were  good,  and  did  exist, 
whether  they  were  weU  executed  ?    And  though  that  to 
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i755.       the  jcnntress  be  admitted  to  be  well  executed,  yet,  if  that 
fp"^^^^       of  leasing  was  not,  the  statute  of' limitations  will  be  a 

A.  fipod  bar. 

i|^  Powers  must  always  be  executed  agreeably  to  the  in* 

^^y^^  tention  of  the  parties,  and  not  to  defeat  it ;  and  the 
^^  B,  intention  of  inserting  them  in  family  settlements  is  to 
make  it  more  commodious  for  the  tenant  for  life,  and  to 
enable  him  to  make  more  advantage  of  his  estate  by 
granting  a  certain  term ;  and,  the  full  rent  being  reserved 
yearly,  and  fcdlowing  the  reversion,  it  proves  also  ben^ 
fidal  to  the  remainder-man,  but,  to  make  it  so,  thefe  must 
be  a  real  tenant,  and  a  real  rent  reserved.  But  is  it  so 
in  the  present  case?  Quite  the  contrary.  The  lessee 
never  in  possession ;  not  a  penny  of  rent  ever  paid ;  no 
covenant  by  the  lessees  to  pay  the  rent;  no  clause  of  re- 
entry for  nonpayment;  nor  any  counterpart  found  to  have 
been  executed  by  them ;  and  the  true,  and  only,  intention 
avowed  to  be  to  prevent  suffering  a  recovery ;  and  the 
jury  find  expressly,  that  the  lessees  were  never  possessed 
otherwise  than  by  the  livery,  which  is  void,  because  the 
lease  is  made  under  a  power;  and  this  seems  to  have  been 
admitted  on  the  authority  oi  the  case  in  LevinZy  dted 
by  Mr.  Knouhr.  They  also  find,  that  no  rent  was  ever 
paid,  nor  die  lease  itself  in  the  surviving  lessee^s  hands  at 
his  deatii ;  so  that  the  remainder-man  had  no  remedy  ibr 
the  rent,  nor  opportunity  of  knowing  how  much  it  was: 
for  though  Sir  Robert ^  the  father^s,  will  takes  notice  that 
he  had  leased  the  premises,  it  does  not  say  at  what  rent ; 
and,  if  it  had,  that  would  have  been  no  evidence  to  prove 
it :  and  the  power  is,  so  as  the  best  rent  be  reserved,  and 
to  follow  the  reversion ;  so  this  is  a  principal  ingredient 
necessary  in  die  execution  of  this  power,  and  therefcnre 
this  lease  cannot  be  good. 


Hou«« 
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Tbe  avowed  intentioii  of  the  lease  was  to  prevent  8uf-        1755. 
fering  a  recovery,  and  for  this  reason  also  it  is  bad.     Mr.      rp''^^^ 
£jioa?/er  instanced  the  case  ofconditions,  and  several  other 
attempts  to  restrain  tenants  in  tiul  from  suffering  reco-     ' 
veries,  which  were  admitted  on  the  other  side,  but  it  was      ,,     ' 
'  said,  that  this  was  a  different  case,  being  no  condition,  but 
merely  a  temporary  restraint,  by  interposing  a  life  estate.      ^/b7 
I  admit,  this  is  not  a  condition  in  words,  but  it  is  within 
the  policy  of  those  determinations,  having  the  same  object 
in  view^  and  is  only  a  different  mode  of  restraint 

Tliat  these  lessees  might  still  have  joined  with  the 
tenant  in  tail  in  making  a  tenant  to  the  praecipe,  is  a 
suppomtion  the  law  will  not  make,  nor  ever  intend  that 
trustees  will  break  their  trust ;  so  the  law  still  looks  upon 
it  as  impracticable.  Here  the  restraint,  if  good,  lasted 
many  years  longer  than  the  life  of  the  tenant  in  tail,  for 
the  surviving  lessee  died  but  in  1752. 

If  then  it  was  intended  the  lessees  should  not  have  pos- 
sasion,  and  the  only  end  of  the  lease  was  to  prevent  a 
recovery,  this  is  a  fraud :  and  though  it  was  said,  by  the 
other  side,  that  a  remainder-man  had  always  a  remedy 
for  his  rent,  and  that  it  must  be  presumed  the  best  rent 
was  reserved,  still  this  being  but  a  colourable  pretence, 
affecting  to  convey  an  interest,  where  none  was  intended 
to  pass,  must  be  deemed  fraudulent,  and  therefore  vend. 

Mr.  Praii  was  pleased  to  say  that  courts  of  law  can'^t 
take  notice  of  frauds,  except  in  three  instances ;  viz.  pur- 
chasors:  fines:  recoveries.  But  here  he  seems  to  have 
forgot  what  is  laid  down  in  5  Co,  80.,  that  covin,  like 
jMnson,  will  infect  whatever  wholesome  ingredient  it  is 
mixed  with.  But  here  we  are  purchasors,  if  that  was 
necessary. 
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17^5.  The  caaes  dted  by  Mr.  Pratt,  to  suppGr;t  the  dootrine 

rp  he  laid  down,  were  all  of  them  breaches  of  trust,  w^hkb 

d  Atkyks  ^^  *  ^^^  different  thing  f5rom  frauds  and  makes  a  distinct 

branch  of  jurisdiction  on  the  other  side  of  the  hall :  aody 

in  many  instances,  equity  will  compel  trustees  to  join  ii^.^ 

conveyance,  for  the  honest  purposes  of  the  family.     And 

Y.  BT/      i^  ^^^  case  of  Sash  and  Preston^  {Cro,  Car.  190.)  died 

by  Mr.  P/  attj  there  was  a  deal  of  foUy,  but  not  one  graip 

of  fraud ;  and  there  not  even  equity  would  have  relieved : 

so  these  cases  are  no  authcKrity  to  establish  what  thfy 

are  brought  to  prove. 

They  contended,  the  lease  was  made  bondjide^  and  die 
best  rent  should  be  intended  to  have  been  reserved.  I 
mention  this  again,  because  I  think  here  is  an  end  of  t^ 
plaintiff^s  title ;  for  the  power  expressly  requires  that  tbf 
best  rent  should  be  rieserved ;  and  here,  fifty-seven  yen» 
afterwards^  (there  bdng  no  possession  during  that  tinfC^ 
this  lease  is  set  up  by  a  remainder-man,  to  defeat  a  re-> 
covery,  suffered  forty  years  ago,  and  by  a  gentleman  wrfao, 
ever  nnce  the  year  1709}  (when  old  Sir  Robert  died)  has 
been  entitled  under  this  lease,  if  he  thought  it  a  title,  and 
might  have  got  a  surrender  of  it;  but  that  was  not  oei- 
cessary,  as  he  had  the  lease  in  his  own  pocket,  and  w^ 
knew,  if  he  brought  an  ejectment,  that  would  not  rise  up 
against  him. 

But  the  verdict  does  not  once  mention,  that  this  ficti- 
tious rent  was  the  most  that  could  then  be  got,  nor  does 
the  lease  itself  say  so,  and  though  courts  won'*t  criticise 
upon  verdicts,  yet  they  cannot  supply  material  defects. 
Hob.  262, 3.  They  may  make  reasonable  intendments,  but 
they  ought  not  to  go  further,  because  the  jury  are  liable 
to  attaint. 
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Tidce  the  case  ia  this  light,  and  then  the  plaintifTs        1755. 
title  IS  clearly  barred  by  the  statute  of  limitations. 


But  were  the  court  to  use  presumption  in  this  case, 
would  they  exercise  it  to  support,  or  to  defeat,  a  lease 
where  there  was  no  possession,  no  l^al  lessee,  nor  any 
remedy  provided  on  nonpayment  of  rent?  Certainly  K.  B. 
they  would  presume  against  such  a  lease,  and  so  must 
the  court  have  done  to  found  their  judgment  on  l)ie  first 
qeetment 

On  the  second  gectment,  it  is  to  be  observed,  two 

dcttises  were  laid,  one  by  the  Dacres\  the  lessees,  and 

the  other  by  Dame  Ami^  the  jcnntress,  and  both  com- 

iDQidng  at  the  same  time,  which  was  impossible;  and 

thougli  the  derk  has  entered  up  the  judgment  for  both 

l^rma,  that  could  never  be,  under  sucl^  different  titles, 

wi  commepdng  at  one  instant  of  time.     But  that  the 

Dmeres*  were  considered  as  having  nothing  to  do  with  it, 

appears  by  Dame  AniCs  entering  up  that  judgment; 

whereas  if  the  estate  to  the  lessees  was  good,  that  was 

prior  to  hers:  but  she  continues  in  possession  to  her 

death,  and  they  never  put  in  any  claim,  so  that  it  seems 

dear  that,  on  that  trial  too,  the  court  looked  upon  the 

lease  as  bad. 

I  submit  it  therefore  to  the  oourt,  1st,  that  die  lease  is 
^woid  for  fraud;  ^y,  because  it  does  not  appear  that  the 
lest  rent  was  reserved. 

As  to  the  other  objection,  of  the  Uvery,  I  need  not 
^peak  to  that,  because  it  was  vend,  they  taking  under  a 


3d.  I  come  now  to  what  has  been  called  the  grand 
question,  (but  if  I  am  right  in  what  I  have  already  con* 
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1755.       tended  finr,  that  will  make  as  conaderaUe  a  part  of  the 
^  ^""^        question  as  the  other). 

d.  ATrras       „ri    1       Ti    .  1  1  .    \ 

Whether  Earl  was  a  good  tenant  to  the  prseape  ? 

« 

I  shall  consider  the  drcumstances  of  the  case. 


K.B. 


Upon  old  Sir  Roberf%  death,  Dame  Ann^  his  widow, 
entered,  claiming  under  her  maniage  settlement  Sr 
Robert y  the  son,  at  the  same  time,  claiming  the  posses^ 
sion  under  another  settlement,  causes  an  ejectm^t  to  be 
brought,  to  try  which  of  the  two  had  the  better  titk^ 
and  so  to  end  the  controversy :  upon  the  trial  of  wludi 
ejectment,  judgment  was  given  for  the  plaintiff,  Philipi; 
but  not  the  plaintiff,  but  Sir  Robert^  entered,  and  tbcA 
the  plaintiff  surrendered  to  him,  and  he  afterwards^  faj 
feoffinent,  made  a  tenant  to  the  praecipe ;  and  whether  he 
could  thereby  make  a  good  tenant  to  the  prsmpe  is  the 
question,  for  whether  it  was  by  right,  or  by  wroi^  it  is 
admitted,  would  make  no  difference. 

The  arguments  made  use  of  on  the  other  side,  as  to 
this  point,  are  so  numerous,  that  I  can^t  easily  collect 
them.  The  principal  were,  that  having  recovered  with- 
out title,  yet  his  entry  thereon  was  lawful ;  and  that  the 
law,  which  does  no  wrong,  would  not  help  him  to  a 
wrongful  possession.  And  much  more  was  urged  which 
I  am  at  a  loss  to  apply  to  the  present  case. 

Upon  this  trial,  the  court  were  of  opinion  he  had  the 
better  title,  and  consequently  he  became  tenant  in  tail  in 
possession,  and  entered,  not  under,  but  only  in  conse* 
quence  of  the  ejectment,  and  verdict.  How  then  did  he 
enter  ?  According  to  his  title.  Hob.  256.  Lands  limited 
to  baron  and  feme  and  their  heirs:  the  baron  alone  enters, 
his  entry  must  be  intended  according  to  his  title.     And 
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it  being  by  this  verdict  affirmed  tbat  he  had  the  better 
title,  there  is  no  authority,  or  dictum^  in  any  cf  the  books, 
that  says  in  such  a  case  he  gets  only  the  bare  possession. 
So  thut  till  the  second  ejectment,  he  must  be  considered 
as  tenant  in  tail  in  possessdon,  and  in  that  interim  the 
estate  was  descendible.  So  if  one  enters  after  such  a 
yerdict  claiming  a  fee,  and  dies,  surely  the  estate  descends 
to  his  heir,  and  is  assets.  They  say,  the  subsequent  de- 
tiennination  shews  he  had  no  title,  only  bare  possession ; 
and  say,  the  law  does  no  wrong,  yet  if  what  they  contend 
ftr  be  law,  it  does.  They  say,  the  judgment  was  only 
for.  a  term :  this  is  true,  and  by  that  Sir  Robert  recovered 
nothing;  yet  that  was  an  affirmance  that  the  revernon 
was  in  him,  expectant  on  the  lease  to  the  plaintiff,  so  that 
ihe  entry  of  the  plaintiff  would  vest  his  estate.  They 
say  likewise  that  Dame  ^Ann^  the  jointress,  continued  all 
dong  to  recdve  the  rent,  &c.,  and  this  they  were  under  a 
neooaity  to  assert,  in  order  to  introduce  a  curious  kind  of 
teaming,  that  he,  being  in  possession  under  another, 
should  not  oollu^vely  gain  any  greater,  or  other  estate ; 
so  that  he  is  supposed  to  have  been  a  kind  of  a  tenant  to 
her:  though  the  verdict  finds  that  judgment  was  pro- 
nounced against  her,  and  possession  thereupon  delivered, 
winch  ousts  all  others ;  and  in  the  feofiinent  the  lands  are 
described  as  late  in  her  occupation. 


1755. 


K.B. 


A  great  deal  that  the  gentlemen  have  said  has  been 
mere  invention,  for  the  sake  of  argument,  as,  that  he  en- 
tered lawfully,  but  held  over  unlawfuUy.  When  did  he 
be^^n  to  hold  over  P  There  must  have  been  a  particular 
estate  first,  which  was  lawful,  and  what  was  that  in  the 
preseiit  oa^e,  for  years,  or  in  tail,  or  in  fee  ?  For  years 
it  could  not  be,  for  if  so,  the  term  laid  in  the  demise  is 
not  yet  expired.  Whatever  his  title  was,  he  continued 
possessed  under  it  till  he  made  the  feoflment;  and  it 
eaonoC  be  but  that,  if  he  was  possessed  under  any  sort 
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^755*  of  title,  a  feoffment  inth  livery  will  pass  a  fee,  and  alt 

rp  their  learning  and  pains  produce  no  one  dicfum  to*  the 

«   .  contrary ;  they  are  therefore  forced  to  assert  that  he  was 

in  under  Dame  /^Nn,  and  so  had  but  a  naked  pb^^besmoil, 

T|  and  that  therefore  any  act  that  he  did,  when  so  in  pos^- 

v^^iyi^^  Bessi(ui,  would  not  affect  her,  because  the  law  would  sup*- 

K.  B.  pose  her  to  be  upon  her  guard  against  it. 

I  admit,  where  one  enters  under  a  particular  estate^ 
and  does  a  collateral  act  to~  defraud  the  owner,  the  sta- 
tute of  fines  (espedally  if  he  continues  possessed,  and 
pays  the  rent)  will  not  bar  the  owner.  Again,  if  he  does 
an  act  amounting  to  an  actual  disseisin,  yet,  if  not  so 'ink 
tended,  the  law  will  not  construe  it  so;  because  an  in- 
tended usurpation  is  necessary,  and  no  one  shall  be  ad*. 

judged  a  disseisor,  nolens  volens, 

.1 

Take  the  case  then  in  what  light  you  please,  the  tetry^ 
whether  by  virtue  of,  or  in  consequence  of,  or  exduave 
y  of  the  judgment,  he  thereby  gained  a  suficient  posses* 

soon  to  enable  him  to  make  a  good  tenant  to  the  pns- 
dpe  by  feoffment;  and  the  cases  from  J2o.  Ab.  66S>  are 
not  ad  idem. 

We  do  not  then  stand  in  need  of  any  surrender  fircxn 
Dame  Ann :  if  we  did,  to  be  sure,  that  can'^t  be  presumed. 

4th.  I  come  now  to  the  last  question,  what  effect  the 
entry  of  Dame  Ann  will  have  in  this  case?  ^nd  here 
the  gentiemen  seem  to  forget  what  they  said  ju6t  before, 
that  an  entry  under  a  judgment  in  ejectment  i^  of  little 
moment,  and  gives  no  estate  to  the  party,  yet  here  it  is 
to  revest  not  only  her  own  estate,  but  all  the  remainders 
over. 

The  case  of  disseisor,  and  diss^see,  that  the  disseisee 
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by  Ui  re-entry  purges  the  dusdnD,  and  all  intervemng       1755. 
estates,  must  necessarily  be  so,  because  it  would  be  in* 
ooDsistent  to  carve  other  estates  out  of  his  fee. 


Here  the  case  is  very  different,  the  remainders  ftre 
cAeotually  barred  by  the  reoovery,  and  there  has  beee 
(as  the  law  supposes)  a  recompense  in  value,  so  that  if       K.  B. 
lie  eomesin  again  c^his  fixmev  estate^  the  issue  will  have 
both  Ihe  estate^  and  the  recompense  in  lieu  of  it 

Tlo  )be  mre,  the  jointr^a,  by  her  je-entry,  revested  i|Il 
that  depended,  on  her  estate,  so  that,  it  maybe,  the  estat^ 
tail  mQ|ght,.l]|y  fictipn,  coptinue  as  to  her  es^te,  during 
her  life,  but  no  longer;  a^d  this  is  exempU^ed  by  the 
case  of  surrenders  by  tenants  for  life  for  the  purpose  of 
barring  entaik. 

Beooyeries  being  common  assurances,  the  law  will  sup- 
port them,  and  not  let  them  be  defeated  by  any  litqe 
drcumstanoe. .  It  was  argued  indeed,  that  in  the  case  of 
surrenders  all  was  done  rightfully,  but  here  ^orongfully ; 
hpt  that,  1  apprehend,  will  make  no  difference :  but  if  it 
should,  his  possesaon  was  rightful  under  the  little  deed, 
which  the  verdict  had.  then  established. 

He  might  well  be  conadered  as  tenant  in  tail  in  pos- 
sesrion  with  respect  to  his  own  issue,  and  the  remainders, 
and  in  remainder  as  to  the  jointress,  who  was  a  purchaser 
by  marriage ;  and,  if  she  had  no  notice  of  the  son^s  title, 
it  nright  be  fraudulent  as  against  her,  aqd  otherwise  as 
to  the  listie,  and  remainders ;  for,  prirndfacie^  it  was  most 
hmrtlriai  for  them,  to  have  her  estate  for  life  out  of  the 
way. 

Thera  ia  bo  colour  to  say,  that  a  recovery  by  tenant  in 
tail  in  remainder^  he  oan  by  any  meatas  procure  a  good 
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tenant  to  the  pnecipe)  can  be  defeated  by  the  entrjr  nf 
the  particular  estate.  S  Ro.  Ab.  4S].  Remitter  (rf^  dw 
wife  shall  not  remit  the  estate  tail.  >. 

I'he  court  will  please  to  remonber  that  the  great  deed 
takes  notice  of  several  old  terms,  that  were  vested  bk 
trustees  who  are  parties  to  that  deed,  and  asagned'to 
new  trustees,  to  attmd  the  inheritance ;  and  the  TenEel 
finds,  that,  in  1710^  they  were  asagned  to  Walker^  in  trust 
for  Sir  Robert^  the  son,  and  the  heirs  male  of  his  bodk; 
so  those  terms  bong  found,  and  not  said  to  be  yefde- 
termined,  the  court  can^t  presume  that  they  are^  asM 
therefore,  I  hope,  this  alone  is  a  bar  to  the  platntiiPb 
obtaining  judgment  on  this  gectment 

Mr.  Pratiy  in  refdy.  ^ 

To  so  learned  an  argument,  and  in  which  so  numf- 
points  have  been  imusted  on,  I  am  afraid  I  shall  not  be 
able  to  g^ve  particular  answers,  but  will  reject  that  method 
which  I  pursued  in  the  outset,  and  will  endeavour  to  lot 
low  Mr.  PerroU  according  to  his  oyvn  method.  ,  . 

The  four  question^  are :  1st,  whether  the  powers  wiere 
good?  2d,  whether  they  were  well  executed?  3d,  whe- 
ther a  good  tenant  to  the  praecipe?  4ih,  what  effect  the 
re-entry  of  Dame  J  tin  would  have? 

1st  As  to  the  priority  endeavoured  to  be  established, 
upon  a  suppo^tion  that  the  learned  judge,  who  was 'a 
party,  would  not  have  left  it  to  so  doubtful  a  constructioD 
as  we  contend  for,  it  is,  I  apprehend,  of  no  force,  and  the 
wisest  do  sometimes  err ;  but  here  the  wisest  man  alive 
could  not  have  foreseen  this  question  would  arise;  if  he 
bad,  there  would  have  been  the  same  reason  for  asoer* 
taining  i(  in  the  one  case,  as  in  the  other,  .    . 
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'  Mr.  Perrottf  in  endeayouring  to  estaUish  the  priority  IJ^. 
of  die  great  deed,  argued  only  n^ativdiy,  and  never 
establiflhed  the  affirmatiTei,  that  that  must  be  taken  to  be 
esecuted  first,  but  only  that  the  other  could  not;  and  to 
thia-end  endeavoured  to  shew  an  absiurdity  in  what  we 
contended  fix*,  that  we  call  it  a  counterparty  when  there 
is  a  material  difference  between  the  two  deeds,  one  of  K*  B» 
tbenpL  depriving  her  of  the  valuable  jnivil^^  of  choosing  ' 
her  own  tenants.  We  say,  the  powers  are  of  no  conse- 
^i^QieelDher  estate,  he  asserts  they  are;  though  if  this 
be  a  hardship,  there  is  hardly  a  tenant  for  life  in  this 
Idi^^dooi..  who  is  not  under  the  lite  circumstances.  An- 
other hardship  he  complains  of  is,  that  her  son  would  be 
restrained  from  aliening  the  estate :  but  ask  all  the  fathers, 
and  mothers,  in  the  kingdom,  if  they  look  upon  this  as  a 
hardship,  and  ninety-nine  out  of  a  hundred  will  tell  you 
tbej  wish  the  estate  might  remain  in  the  family  till 
doomsdav. 

[PmierS.  observed  here,  that  Mr.  P^rroirs  objection 
was  ^  the  interponng  another  life  estisite  I^  a  future  mar^- 
riage,  between  Lady  Mary*%  and  her  son^s  estate.^ 

I  admit  there  is  something  in  that  objection. 

Thw  supposing  her  execution  of  the  great  deed  was 
merely  superfluous,  and  to  answer  no  purpose,  is  wild, 
and , extravagant.  On  the  contrary,  the  little  deed  was 
only  to  secure  her  new  jointure,  and  wair  contrived  to 
Eatufy  her  jealousy,  and  suspicion,  and. shew  her,  in  the 
^Brst  place,  that  her,  jointi^ti  was  secured,  and  this  might, 
ms  we  may  reasonably  suppose,  be  transacted  in  the 
iqon^ng,  and  the  other  in  the  afternoon.  This  seems  to 
me  a  rational  way  of  accounting  for  it.    ^ 
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ifSS*  As  to  the  answer  to  my  okgectiaii,  that  the  Ktde  deed 

did  not  once  mention  that  it  wab  intended  to  ti&it>ke  the 
other,  that  the  harry  it  was  prepared  in  would  ntit  tlkfw 
of  recitals  :•*  FQ  Tenture  to  say  that  a  dded  of  ten  IfaieSy 
and  much  riiorter  than  this  is,  (which  is  a  whole  ddn  of 
partohmMt)  wduld  h«te  done  itr  '' 


As  to  the  ineoipbntting  two  deeds  of  the  MM  SultiBi 
Mr.  Ptrrott  seems  to  admit  it^  where  they  are  not  inbdi^ 
sistent :  and  that  is  the  case  here ;  the  uses  are  thc^iWM^ 
Midem  verbis^  as  fiur  as  the  little  deed  goes,  and  not  a 
word  that  it  was  intended  to  annihilate  the  other  part  of 
die  great  deed.  •     ^     ..«.j  i  ui^ 

«  5id.  As'  to'  the  seraral  suppoMl  irauds  compkoned'of 
hlthe  lease,  I  may'l'ecu!r' to  what  I  ^d  befere,  that  thili 
etturt.  will  not^enter  into  the- eofmderadbn  of  theieality 
of  the  lease,  (nor  has  any  case  been  shewn  that- this  oourf 
enters  into  the  trusts,  and  secret  uses  of  a  deed,  ofherwiae 
than  where  «  putchfMr  is  defrauded,)  nor  ^er  dive  so 
deep  intoadeed^  wherej^W/tfmitislqial^  soidadbo^ 
a  sufferer*  .".    i  .       ■*•'.■  -'i 

Here  no  harm  can  ensueto  the  jointress^  nor  any  thing 
more  than  a  temporary  restraint  on  the  tenant  in  taiL  If 
lessee  enters,  he  must  pay  his  rent  If  he  does  not  entef« 
the  occupier  is  liable.  Suppose  an  action  had  been 
brought  against  the  lessees  on  this  le&^,  they  could  not 
at  law  excu£(e  themselves  by  pleading  that  it  was  fraudu- 
lent, whateve^equity  would  do.- 

As  to  the  restraint  from  suffering  a  recorery,  it  seteis 
admitted,  if  the  lease  was  good  in  bthier  tespectd^  Hmc 
would  not  hurt  it,  not  falling  undesr  any'  bf  th^  mdd^  of 
restraint  which  the  law  Mill^  not  allow. 
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That  there  is  no  counterpart  is  only  an  accidental  cit"        \*f65. 
cumetance :  and  when  you  have  once  discovered  that  there 
is  a  lease,  (and  Sir  Robert  mentions  that  in  his  will) 
equity  will  bring  it  to  light. 


As  to  the  poisonous  quality  of  covin,  I  admit  it,  but 
they  must  shew  here  is  such  a  fraud  as  courts  of  law  will        K.  B. 
look  into. 

As  to  its  not  being  found  that  the  best  rent,  that  could 
then  be  got,  was  reserved,  this  is  almost  impos^ble  to  be 
got  at  fifty-seven  years  afterwards ;  therefore  the  court 
will  jM-esume  it ;  and  the  verdict  seems  in  fiu^t  to  have 
fimnd  it,  fpr  it  first  states  the  power,  and  then  finds  that 
a  lease  was  accordingly  made. 

As  to  the  seisin,  though  the  execution  of  the  power 
mig^t  be  good  without  it,  yet,  as  an  inddent  to  that 
power,  a  feoffment  with  livery  was  a  proper  mode  of 
executing  it. 

8.  The  great  question,  whether  there  was  a  good 
tenant  to  the  praecipe.  They  say,  he  was  in  of  his  title, 
and  admit,  he  was  not  in  of  a  wrongful  estate ;  now  his 
title  must  certainly  be  an  estate  tail  in  remainder. 

This  being  a  new  case,  authorities  exactly  in  point 
canH  be  expected ;  he  at  least  entered  under  colour  of 
the  ^ectment,  and  therefore  can'^t  have  gained  any  thing 
wore  than  a  bare,  naked,  possession,  the  freehold  stand- 
ing out,  undisturbed  in  the  jointress. 

This  fictitious,  fraudulent,  feofiment  then,  he  having 
no  freehold  in  possesion,  must  be  void  in  law,  it  being 
o^uttve,  according  to  Fermor^s  case,  which  Mr.  Perrott 


^ 
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1755.  admits.    If  he  appears  to  hold  under  another,  what  is 

'  ^  ^"^  the  reason  of  this,  but  a  weakness,  and  imbedlily,  in  hb 

d  A     vN  ^^^  ^  ^^^  ^^^  ^^^  ^^  '^^  suffer  him,  who  is  incapable 

.  to  be  himself  a  tenant  to  the  prsecipe,  to  make  one. 

Horde. 


4.  The  re-entry  of  the  jointress  revests  all  the  estates: 
K.  B.  and,  if  Mr.  Perrott  had  attended  to  the  two  cases,  he 
would  have  seen  the  reason,  why  the  entry  of  Sir  RobeH^ 
on  the  first  ejectment,  gave  him  no  estate,  and  why  that 
erf*  the  jointress,  on  the  second,  revested  so  much.  It  is^ 
not  the  judgment,  but  the  entry,  that  does  it ;  and  had 
Sxc  Robert  had  any  estate  on  which  it  might  attach,  it 
would  have  done  the  same  for  lum. 

I  can^t  well  comprehend  the  distinction,  that  he  mi^t 
be  tenant  in  tail  in  remainder,  as  to  Dame  Ann^  and  in 
possession,  as  to  the  remainders  over. 

As  to  2  Ro.  Ab.  421 :  that  the  wife  was  remitted  only 
to  her  own  estate :  the  reason  was,  that  her  estate  was  saved 
by  act  of  parliament,  where  she  would  otherwise  have 
been  drove  to  her  entry;  so  she,  sufiSsring  no  injury^ 
shall  not  remit  any  more  than  her  own  estate. 

As  to  the  terms,  which  Mr.  Petroti  has  trumped  up  to 
defeat  the  plaintiff^s  title,  they  must  be  presumed  to  be 
expired,  especially  as  they  are  only  mentioned  collaterally^ 
and  not  shewn  for  how  long,  nor  when  created. 

(The  court  here  said,  Mr.  Pratt  need  not  answer  this 
part  of  the  argument,  for  these  terms  are  not  found  by 
the  verdict) 


^MMHHi 


In  Easter  term,  29th  Geo.  2.,  1756,  tliis  caa^ 
argued  a  third  time,  by  Mr.  Caldecot,  for  the 
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and  Sir  Samuel  Primes  the  Kng^s  premier  Serjeant,  for 
the  defendant 

Mr.  Caldecot. 

The  gentlemen  who  have  gone  before  me  have  so  co- 
pionaly  argued  every  part  of  the  case,  that  I  shall  prin- 
cqpally  confine  myself  to  the  grand  question ;  and  endea- 
vour to  shew  that  the  lessor  of  the  plaintiff  has  a  good 
tide  to  the  premises  in  question,  as  heir  in  tail  male,  under 
the  will  of  Sir  Robert  Atkyns^  the  elder,  and  to  which  he 
became  entitled  in  possession  on  the  23d  of  June^  1752, 
when  the  surviving  lessee  died.  On  the  defendant's  part 
it  has  been  in^sted,  that  the  recovery  suffered  by  Sir 
Robert  J  the  sou,  has  barred  the  right  cS  the  plaintiff;  or 
if  not,  that  his  right  accruing  so  long  ago  as  the  death  of 
Dame  Ann  in  1712,  he  is  barred  by  length  of  time. 

I  shall  consider,  1.  the  remedy  of  the  plaintiff:  2.  his 
XifjaL  1.  The  estate  to  the  Dacres'  was  a  good,  and 
aubnfcting  estate^  and  the  plaintiff's  right  of  entry  did 
Hot  accrue  till  1752,  when  the  survivor  of  those  lessees 
died ;  and  to  support  this  assertion,  I  must  shew,  that  the 
power  of  leasing  was  good  in  its  creation,  and  also  well 
executed. 


1756. 


K.B. 


It  has  been  objected,  Ist,  that  the  Uttle  deed  must  be 

^^Miistrued  to  have  been  last  executed,  and  to  have  revoked 

the  powers  comprehended  in  the  great  deed ;  2dly,  that 

the  power,  if  good  in  its  creation,  is  void  in  the  execu- 

^6aa  of  it,  as  fraudulent  and  fictitious ;  to  maintain  both 

iriiicfa  objections,  the  gentlemen  had  recourse  to  conjec- 

toatCj  and  strained  construction,  nothing  of  that  sort  being 

{bund  by  the  verdict     They  have  considered  the  little 

deed  as  a  complete  conveyance,  by  way  of  covenant  to 

le^  a  fine ;  but  I  must  insist,  that  it  is  nothing  more  than 

o2 
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1756.        ^  covenant  executory,  and  to  have  received  its  full  ccm^ 
pletion  by  the  execution  of  the  great  deed,  and  the  fine 
levied  in  consequence  of  it:  and  the  words  of  the  last 
covenant  in  the  little  deed  manifestly  shew,  that  it  was 
only  intended  as  a  covenant  executory,  viz.,  that  if  a  good 
conveyance  should  not  be  made  by  fine,  or  some  other 
K.  B.        gP^  conveyance,  before  the  30th  of  November j  then  that 
Carteret  J  and  LowCj  should  stand  seized^   &c.:  which 
shews,  that  any  other  conveyance  beades  a  fine  would 
have  answered  the  intent  of  that  deed ;  and  it  is  observa- 
ble, that  the  time  fixed  for  making  such  assurances  is  be- 
fore the  30th  of  November ^  which  is  two  days  later  than 
the  last  day  of  Michaelmas  term,  the  time  of  levying  the 
fine*     The  great  deed  is  a  complete  conveyance  to  ai»* 
swer  the  covenant,  and  within  the  time  thereby  prescribed, 
and  may  reasonably  be  intended  to  have  been  made  in 
pursuance  thereof.     The  trustees  needed  only  the  great 
deed,  and  Dame  Marjf  had  only  occaaon  for  the  little 
one.     As  to  the  objection  to  the  execution  of  the  power, 
(supposing  it  to  be  good)  I  should  be  glad  to  know 
against  whom  it.is  fraudulent ;  not  against  Sir  Robert ,  the 
son,  for  he,  being  a  party  to  the  indenture  in  which  this 
power  is  reserved  to  his  father,  accepted  his  estate  sub- 
ject thereto.     As  to  the  supposed  injury,  in  hindering 
him  from  barring  the  entail,  that  is  founded  on  a  fallacy ; 
because  he  could  never  be  tenant  in  tail  in  possession,  till 
the  lease  determined  by  the  death  of  the  survivor  of  the 
three  lessees.     It  is  expressly  found,  that  the  lessees  en- 
tered, and  were  possessed,  and  though  they  afterwards 
permitted  Sir  Robert,  the  father,  to  enjoy  the  estate,  and 
receive  the  profits,  yet  they  might  have  maintained  thdr 
possession,  liad  they  been  so  minded.     Sir  Robert,  being 
absolute  owner  of  the  estate,  might  reserve  what  powers 
he  pleased,  and  his  son  could  only  be  considered  as  a  vo- 
lunteer :  Cr,  Eliz.  445:  in  which  case  it  is  said,  (speaking 
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cf  27  Eliz.)  that  none  should  take  advantage  of  that        1756. 
statute,  but  purchasors  for  money.     Here  the  considera- 
tion between  the  father,  and  son,  is  merely  natural  love, 
and  affection. 


To  the  objection,  that  only  one  of  the  lessees  executed 
the  power  of  attomiey,  to  accept  livery  for  all  three,  I      ^  ^g" 
shall  give  two  answers. 

Ist  That  it  is  laid  down  in  1  FenL,  291,  that  to  leases 
for  lives,  made  pursuant  to  a  power,  livery  is  not  neces- 
sary, and  that  it  is  in  such  cases  better  to  omit  it  2d. 
That  being  a  power  by  deed,  the  power  granted  by  one, 
is  good  for  them  all :  2  Anders.  196,  is  in  point,  and  the 
cases  in  Br.  and  C.  L.  48,  9,  cited  on  the  fcnrmer  argu- 
ments. If  then  the  power  was  good,  and  well  executed, 
and  consequendy  plaintiff's  right  of  entry  did  not  accrue 
tin  1752,  it  remains  to  be  considered, 

2d.  Whether  the  recovery,  suffered  by  Sir  Roberty 
has  barred  his  right  ? 

The  nature  and  use  of  a  common  recovery  is  well 
known,  and  that  it  is  used  to  bar  entails  with  remainders 
expectant  on  them :  but  though  it  is  allowed  as  a  commoa 
conveyance,  and  as  such  favoured  in  law,  yet  the  cere- 
mmiies  required  by  law  must  be  observed ;  a  tenant  of 
the  freehold,  a  demandant,  judgment,  and  execution. 
But  here  was,  I  submit  it,  no  tenant  of  the  freehold,  and 
ccmsequently,  the  recovery  is  void  ;  for  though  the  issue 
in  tail  may  be  barred  on  the  warranty,  by  way  of  estoppd, 
(though  there  was  no  good  tenant)  yet  the  remainder- 
man cannot 

Ist  An  unlawful  freehold  has  properly  no  foundation 
to  HQtk  upon. 
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Taylor 
d»  Atkyns 

IHORDB. 


K.B. 


Sdly.  This  being  the  common  case  of  a  common  reoo- 
veiy  on  an  entry  in  the  post,  a  dissodn  must  be  intended, 
which  cannot  be,  where  there  is  a  prior  estate  of  firediold 
standing  out     1  Fent.  860. 

The  estate  of  Sir  Robert ^  the  son,  was  of  two  kinds : 
Ist,  under  the  settlement  in  1669 :  2d.  under  the  ejects 
ment,  and  asagnment  of  the  two  terms  by  his  lessee  after 
the  verdict.  The  first  gave  him  an  estate  tail  in  remain- 
der ;  the  second,  a  mere  naked  possession ;  for  a  judg- 
ment in  possesion  gives  no  right,  neither  displaces  any, 
but  is  merely  a  fictitious  term,  and  used  of  necesdty. 
Indeed  where  the  lessor  of  the  plaintiff  has  a  l^;al  title  in 
possession,  I  admit,  his  entry  under  the  judgment  in 
ejectment  would  attach  thereupon,  and  follow  the  nature 
of  such  lawful  estate.  But  here  it  is  the  mere  fruit  of 
fiction,  and  conveys  no  right,  and  of  this  the  court  will 
not  take  notice.  1  Salk\  246.  His  entry  under  this 
judgment  in  ejectment  was  by  the  authority  of  law, 
and  consequently  under  its  protection,  as  much  as  the 
officer  himself,  who  should  enter  to  deliver  possesion 
under  such  judgment,  would  be,  and  who  in  such  case  is 
neither  a  trespasser,  nor  a  disseisor.  1  Ro.  Ab.  663  (L). 
2  Sid.  156.  In  this  Ught  then,  the  judgment  in 
ejectment  is  little  more  than  an  excuse  for  trespass.  This 
occasions  the  angularity  of  the  present  case :  for,  in  all 
other  instances,  the  paity  has  some  kind  of  title,  or  other, 
even  a  tenant  at  sufferance ;  but  here  it  is  collateral  to  all 
l^al  titles  whatsoever,  and  adverse  to  them  all,  so  that  it 
18  incapable  of  confirmation,  which  can  only  be  of  ap 
^tate  iu  esse.  1  JSo.  Ab.  433.  Plowd.  Com.  528 ;  and 
I  a{)prehend,  that  no  real  writ  could  be  framed  by  which 
he  might  recover  in  this  case  according  to  his  title ;  nor 
could  any  writ  be  brought  by  Dame  Ann,  because  her 
right  is  not  displaced ;  nor  for  a  tortious  entry,  because 
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K.B. 


be  entered  by  lawful  authority,  and  to  which  the  tenant        1756. 
4at  life  was  imder  a  necesaty  of  submitting;  and  in  Keble 
it  is  said,  that  so  long  as  the  judgment  continued,  if  he 
should  be  ousted  by  one  that  had  right,  yet  he  might 
faring  a  new  hab.fa.  poss. 


Sir  Robert f  the  son,  had  no  freehold,  either  by  right, 
or  bjr  wrong. 

I  might  comdder  a  feoffment,  1st,  generally,  as  a  mode 
of  conveyance:  Sdly,  as  part  of  a  common  recovery:  in 
either  of  which  lights,  no  freehold  passed  by  this  feoff- 
ment ;  the  use  of  which,  as  a  conveyance,  is  the  notoriety 
of  the  livery ;  but  here,  he  having  gained  no  freehold  by 
his  entry,  none  could  pass  by  the  feoffinent.  I  admit, 
that,  in  some  cases,  by  the  l^al  operation  of  a  feoffment 
with  Every,  after  a  tortious  entry,  a  freehold  will  pass,  be- 
cause thereby  a  new  estate  is  created,  and  thereby  the 
owner'^s  estate  turned  to  a  right :  thus  a  termor  for  years 
may  convey  a  tortious  fee  by  his  feoffment,  because  he 
does  it  by  wrong;  but  here  it  is  in  pmrsuance  of  a  mis- 
taken judgment  at  law,  and  the  root  it  springs  from  is 
mere  fiction. 


Bract,  lib.  4.  161.  every  diss»sin  is  said  to  be  a 
trespass. 

It  is  a  rule,  that  the  law  can  do  no  wrong ;  therefore 
Dame  Ann*8  tide  remained,  notwithstanding  the  posses- 
aoQ  gained  by  Sir  Robert  under  the  judgment  in  eject- 
BDtent  So,  Bro.  Diss.  65,  the  Kings's  entry  on  any  land 
will  not  make  a  disseisin,  because  the  King  can  do  no 
wrong.  And  wherever  it  may  be  by  right,  the  law  will 
not  construe  it  a  wrong:  C.  L.  4S,  a ;  therefore  if  tenant 
fbr  life  makes  a  lease  for  life,  it  shall  be  for  the  lessor^^ 
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life,  though  otherwise,  by  the  rule  of  construing  deeds 
most  strongly  against  the  maker,  it  would  be  for  the 
life  of  the  lessee.  So,  in  the  present  case,  he  could  pass 
his  lawful  estate,  viz.,  an  estate  tail  in  remainder;  and 
that  by  a  feoffment  an  estate  tail  in  remainder  will  pass, 
appears  by  Plowd.  554.  2  Ro.  Ab.  5.  Co.  L.  52,  b.: 
K.  B.  those  indeed  were  cases  where  the  tenant  for  life  assented 
to  the  grant,  but  here  the  tenant  for  life  had  no  power 
either  to  assent,  or  dissent  And  in  the  case  in  Cartk, 
110,  where  the  remainder-man  made  a  feofiment  with 
livery,  it  was  not  doubted  but  that  his  particular  estate 
passed  by  it  as  a  remainder.  Here  the  renudnders  over 
cannot  be  barred,  because  there  was  no  tenant  to  the 
freehold  for  the  recovery  to  operate  upon.  It  has  been 
said,  that  he  intended  to  pass  a  freehold :  I  answer,  he 
mistook  his  right,  and  thought  he  had  an  estate  tail  in 
possession,  and  had  no  intention  to  do  a  wrong :  his  bring- 
ing the  ejectment,  prosecuting  it  to  judgment,  and  taking 
an  assignment  of  the  terms,  evince  this,  as  they  would 
have  been  needless,  had  he  intended  a  disseisin.  If  we 
consider  this  feoffment  as  making  a  tenant  to  the  praecipe 
only,  and  so  part  of  a  common  assurance,  and  enuring  to 
the  uses  of  the  recovery,  and  the  recoveror  only  in  the 
nature  of  a  trustee  for  the  party  suffering  it,  and  all  the 
several  instruments  making  but  one  complete  conveyance, 
if  any  one  be  defective,  (as  here  the  feoffment)  nothing 
passes. 

As  to  the  presumption  on  14  Geo.  2.,  that  the  parti- 
cular estate  was  duly  surrendered,  it  cannot  extend  to  this 
case,  but  must  be  confined  to  estates  whereon  rents  are 
reserved,  and  can  be  applied  to  tenants'  leases  only.  So, 
as  to  its  having  stood  twenty  years,  and  therefore  not  now 
to  be  impeached,  I  answer,  that  it  falls  fully  within  the 
proviso,  that  it  must  appear  the  party  had  a  sufficient 
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Me  to  make  a  tenant  to  the  pnecipe,  which  he  had  not 
in  this  case. 

Soon  after  the  death  of  Sir  Robert,  the  son^  Dame 
Jnn  brought  another  gectment,  and  recovered  back  her 
estate,  and  therein  laid  the  demise  back  to  within  five 
days  after  old  Sir  Roberfs  death,  and  overreached  the 
term  demised  by  the  former  ejectment ;  and,  she  obtaining 
judgment,  it  must  be  necessarily  inferred,  that  the  court 
did  not  then  consider  Sir  Robert,  the  son,  as  tenant  in 
tail  in  possesaion. 

Upon  the  whole,  the  case  is  of  a  most  singular  nature, 
and  the  defence  set  up  against  the  plaintiflTs  title  built  on 
this  basis,  the  judgment  imder  the  first  ejectment:  which 
was  the  fruit  of  fiction,  begot  by  the  wrong  judgment 
out  of  a  mere  doud,  or  nothing ;  and  however  afterwards 
incorporated  with  a  feoffment,  can,  in  truth  and  justice, 
produce  nothing.  The  consequence  of  establishing  the 
doctrine  contended  for  on  the  other  side,  would  be,  that 
wherever  a  remainder-man  meets  with  a  vacant  posses- 
non,  whether  the  owner  be  absent  by  chance,  or  by  a 
scheme  of  the  other^  the  remainder-man  has  nothing 
more  to  do  Xh&n  execute  a  feoffinent  with  livery,  and 
suffer  a  recovery,  8ic. 

Sir  Samuel  Prime,  for  the  defendant 

I  shall  not  restate  the  verdict,  nor  any  of  the  cases  on 
the  general  argument  The  gentiemen  who  have  gone 
before  me  have  considered  the  case  at  large,  but  I  shall 
oonfine  myself  principally  to  one  point  that  hitherto  has 
been  only  spoken  to  in  common  with  the  rest  of  the  case. 


1756. 


K.B. 


This  question  is,  what  would  be  the  operation,  and 


K.  Bi 
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effect,  of  the  recovery  on  the  judgment  in  ejectment,  sup- 
poring,  for  the  sake  of  argument,  that  Sir  Robert  was 
only  tenant  in  tail  in  remainder  ?  (Not  waiving  however 
the  exceptions  formerly  taken  to  the  creation,  add  execu- 
tion, of  the  power,  &c.,  all  which  tend  properly  to  shew 
that  he  was  tenant  in  tail  in  possesion,  and  are  of  too 
much  consequence  to  be  given  up.) 

But^  independent  of  all  this,  I  hope  to  shew,  the  reoo- 
yery  was  good,  and  valid ;  and  to  that  end,  it  may  be 
proper  to  say  something  of  the  nature,  and  origin,  c^ 
estates  tail,  and  answer  the  imputation  of  fraud,  collu- 
aon,  and  other  hard  names,  that  have  been  cast  on  at^ 
tempts  to  bar  a  reversion  expectant  on  an  estate  tail; 
iduch  both  at  law  and  in  equity  is  so  very  inconsiderable, 
and  of  such  a  p-ecarious  existence,  as  to  be  esteemed  of 
Bb  value  at  all. 

This  way  of  fettering  estates  was  utterly  unknown  to 
the  policy  of  th^  common  law,  and  since  it  was  unhap- 
pily introduced  by  the  statute  De  donis,  the  same  'poMcy  of 
the  common  law  has  been  exerted  to  prevent  its  peraiciout 
cfiedts. 

By  the  common  law,  no  inheritance  could  be  so  timited 
as  to  have  a  remainder  expectant  on  it :  therefore,  if  an 
estate  was  limited  to  ji.  for  life,  remainder  to  £.,  and  the 
heirs  of  his  body:  there,  if  £.,  during  ^.'s  life,  had 
issue,  the  condition  was  thereby  performed,  and  B,  might 
dispose  of  the  whole :  albeit  now,  since  that  statute,  which 
introduced  a  new  kind  of  estate,  the  enlargement  of  the 
estate  of  tenant  in  tail  does  not  arise  from  his  having 
issue.  But  partly  to  remedy  the  inconveniences  attend* 
ing  these  fettered  estates,  it  was  held  by  the  judges,  and 
ooi^nned  by  parliamait,  that  a  tenant  in  tail  mi^t^  by 
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fine  with  proclamations,  bar  his  issue,  and,  by  a  (xmunon  1756. 
recovery,  bar  both  them,  and  remainders  over  to  coUa^ 
tends;  and  henceforth  common  recoveries  came  mto 
great  reputation,  being  ordained  for  such  wise,  and  law- 
ful purposes,  and  are  become  conunon  assurances,  and 
highly  favoured,  and  it  is  the  duty  of  the  judges  to  coun- 
tenance them ;  and  though,  as  I  allow,  fiction  is  a  prin-  jg^^  5^ 
dpal  ingredient  in  these  assurances,  yet  it  is  a  fair,  and 
honest  fiction,  and  never  has  been  branded  with  the  im- 
putation, or  appellation,  of  fraud,  or  imposition.  To 
illustrate  this  point  by  some  cases : 


A.J  tenant  in  t^l,  £.,  in  tail,  C,  for  years,  X).,  in  fee. 
j/.  levies  a  fine  with  proclamations:  here  his  estate  is 
gone,  but  the  remainders  are  untouched ;  but  if  the 
conusee  of  that  fine,  on  a  prsedpe  brought  agunst  him 
by  a  stranger,  vouches  J.,  who  vouches  the  oommcm 
vouchee,'  now  are  all  the  estates  destroyed,  and  gone ; 
and,  ainong  the  rest,  the  estate  for  years,  though  the 
recompense  in  value  canH  extend  to  that 

J.^  for  life,  £.,  in  tail.  To  the  same  £.,  in  fee.  B.*, 
in  the  lifetime  of  A.j  levies  a  fine  to  a  purchasor,  the 
estate  tail  is  thereby  barred. 

^.,  for  life,  B.y  in  tail,  C,  in  fee.  The  estate  of  both 
B.  and  C.  may  be  barred,  without  the  ccmcuTrence  of  ^;'; 
for  the  law  will  not  put  it  in  his  power  to  determine 
whetitier  the  estate  of  C.  shall  be  barred  or  not.  The  re^ 
gttlar  way  is  indeed  by  surrender  of  the  particular  estate ; 
but  if  A.  should  be  averse  to  this,  though  reascmaUe,  the 
Jaw  vfill  furnish  a  remedy,  without  doing  any  permanent 
wrong,  by  the  tenant  in  tail  in  remainder,  or  a  stranger 
on  his  behalf,  disseising  the  tenant  for  life,  and  gaining 
a\fi3ediold  de facto:  ogBimt  wlrotti  a  prsedpe  mij^t  be 
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well  brought,  and  a  good  recovery  founded  thereooy 
which  would  effectually  bar  that,  and  all  subsequent 
lenimnders,  but  nothing  precedent;  so  that  the  estate  of 
A.  would  remain  as  before.  2  Ro.  Ab.  894  (C).  8 
Co.,  Copledike\  case.  What  wrong  would  there  be  in 
all  this  ?  no  prior  estate  hurt,  or  dispossessed,  but  for  a 
moment:  and  A.  may  enter  again;  and  as  to  C,  his 
estate  was  always  subject  to  the  power  that  B.  had,  as 
tenant  in  tail  standing  before  him,  to  bar  it,  and  there- 
fore he  is  not  injured.  That  Ah  estate  remains  unhurt 
iqppears  from  Cr.  Car.  485,  and  Poph.  65,  6. 


The  conveyances  made  by  tenant  in  tail  are  to  be 
countenanced  in  law;  therefore,  to  A.^  for  life,  £.,  in  tail 
when  he  shall  attain  twenty-five,  J3.,  coming  to  twenty- 
one  in  the  life  of  ^.,  levies  a  fine  with  proclamations,  and 
afterwards  attains  twenty-five;  though  he  had  but  an  un- 
certain, contingent,  estate  at  the  levying  the  fine,  yet  that 
was  held  to  be  a  good  conveyance  of  his  remainder,  and 
to  bar  his  issue. 


I  admit,  all  due  ceremonies  must  be  observed,  and  a 
tenant  dt  facto  of  the  freehold ;  and,  without  reljring  on 
the  argument  of  Plowden^  in  ManxeH  case,  or  a  more 
modem  one  of  Seijeant  Maynard^  at  the  bar,  that  where 
only  an  estate  tail  in  remainder  was  intended  to  be  barred, 
it  might  be  done  by  a  writ  of  right,  without  any  actual 
tenant  of  the  freehold ;  which  shews  that  attempts  to  bar 
remainders  by  persons  out  of  possession  are  not  cona- 
dered  as  fraudulent :  thus  much  being  premised,  I  will 
now  endeavour  to  shew,  that  this  recovery  is  good,  and 
valid,  supposing  he  was  only  tenant  in  tail  in  remainder ; 
ndther  do  I  rely  on  the  forty  years  lapse  nnce  the  suf- 
fering it,  nor  will  I  call  in  aid  14  Geo.  S.,  nor  the  sense 
of  the  Jaw,  and  general  received  opinion,  that  after  twenty 
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years,  or  more,  a  tenant  shaU  be  presumed;  neither  do  I 
insist  on  the  objection,  that  supporang  there  was  no  good 
tenant,  yet  the  recovery  miist  stand  till  reversed  in  error, 
though  many  books  speak  to  that  purpose ;  but  I  sub- 
mit the  point  generally,  on  the  authority  of  the  Marquess 
of  Winchester's  case,  3  Co,  3. 

In  the  former  arguments  for  the  plaintiff  it  was  in- 
dsted,  that  every  general  entry,  and  ouster  of  the  right- 
ful owner,  would  not  make  a  dissd^n,  but  that  the  quo 
animo  must  be  considered.     If  one  enters  by  wrong,  and 
takes  the  profits,  as  claiming  under  the  owner,  the  owner 
may  construe  this  a  disseisin,  if  he  will,  and  not  be  barred 
of  an  as^e.     Lord  Coke^  and  also  Bract,  hb.  1,  and  4, 
speak  of  the  quo  animoj  and  I  will  use  the  same  as  an 
argument  in  the  present  case,  on  behalf  of  the  defendant. 
The  ejectment  was  broi^ht,  supposing  Sir  Robert  to 
have  been  tenant  in  tail  in  possession,  and  judgment  ob- 
tained thereon ;  after  which,  without  any  aid  from  the 
court  by  writ  of  execution,  or  any  aid  from  the  plaintiff 
in  the  ejectment,  (as  by  law  he  ought)  he  is  expressly 
found  by  the  verdict  to  have  entered,  and  ousted  the 
tenant  for  life.     He  therefore  gained  no  new,  lawful, 
tide,  only  his  former  right  was  manifested  in  a  court  of 
justice.     Quo  aniviOy  or  with  what  view,  or  intent,  could 
he  possibly  do  this  ?     It  could  not  be  as  agent  to  his 
lessee;  he  entered  then  churning  an  inheritance  in  pos* 
session,  which  was  cleared  to  him  accordingly,  and  so 
found,  and  then  his  entry  with  such  claim  was  a  disseisin 
of  any  other  having  right. 


1756. 


K.B. 


There  are  many  authorities  in  the  books  to  shew,  that 
where  a  man  enters  cUuming  a  term  of  years,  or  other 
larger  estate,  having  no  such,  it  is  a  diss^sin ;  and  though 
he  chums  but  for  yesfs,  becomes  tenant  in  fee  by  dis- 
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175(3^  stittB.  1  Roi  Ab,  662i  jL  7.  (1)  pi.  1.  S.  8<  4.  If  tbeA 
he  entered  under  sudi  a  daim^  be  gained  a  tortious  firiaer 
bold,  whi^h  he  might  by  rightful  conveyance  conrey  over 
to  another,  and  such  third  person  would  be  no  dis^eiaory 
he  claiming  by  title. 

■g^  B,  Much  has  been  said  about  what  makes  a  disseidn  in 

lawr  the  true  deBnitba  of  which  is,  that  eveiy  entry 
vilhout  titlej  but  claiming  title,  is  a  dissamn.  C.  L.  ftStS. 
b.  LU.  $  S79.     C.  L.  «n,  a. 

t 

'.      ,   .  ' 

How  far/Sir  Robert  will  fidl  within  this  descriptioii^- 
cnqjpoong  him  not  entitled  to  the  freehold  in  posaessioDy 
idoiains  to  be  considered.  He  certainly  entered  where  it 
was  not  allowable,  notwithstanding  what  has  been  saidx]ff 
the  authority  given  by  law  on  a  mistaken  judgment^fior 
he  took  out  no  execution,  nor  availed  himself  of  thai; 
jddgment.  Diosie  Arm  afterwards  brings  anotiier  eject- 
ment,  and  laying  her  demise  anterior  to  the  time  laidiq[ 
the  firist,  recovered  not  only  the  possession,  but  the  mesne 
profits,  and  her  right  was  no  way  bound  by  the  first 
judgment 

K  then  a  recovery  in  ejectment  ^ves  no  title,  nor  dis- 
|)laces  any,  it  could  not  make  his  entry  congeable,  but 
lus  entry,  and  ouster  of  the  lawful  possessor,  must  work 
adisa^isin. 

It  is  not  every  judgment,  even  in  a  real  action^  that 
bars  a  right;  therefore  if  A.  brings  a  precipe  qtwd  reddat 
against  £.,  and  has  judgment  by  default,  yet  may  B. 
afterwards  have  a  quod  ei  deforceat.  F.  N,  B,  155.  (of 
the  crigiMl  book)  (B)  (F). 

In  d\e  first  argument,  this  entry  was  tinned  a  deforce- 
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mait,  and  equivalent  to  a  bare,  naked,  possession,  and,  to        173& 
sapjport  this  definition,  was  cited  C.  L.  331,  b:  but,  by 
that  book,  deforcement  includes  abatement,  intruaon,  and 
disseisin,  too. 


I  admit  the  rule  in  1  Salk.  246,  that  a  bare  entry, 
without  ousting  the  lawful  owner,  will  not  work  a  dis-  K.  B. 
adnn,  but  enure  to  the  use  of  the  party  having  right. 
Here  was  an  actual  ouster,  nobody  remidned  possessed 
but  Sir  Boberty  and  he,  having  no  right,  must  be  a  dis- 
seisDr.  In  the  second  argument,  he  was  said  to  be  neither 
tenant  for  years,  nor  at  will,  but  quasi  a  tenant  at  suffer* 
anoe:  and  now  to-day  we  are  told  he  was  no  tenant  at  all^ 
nor  gained  any  possession,  though  he  entered,  turned 
ethers  out,  and  made  a  feofiinent  on  the  land  as  owners 
Though  the  freehold  of  some  inheritances  may  be  for 
some  purposes  in  nubibusj  a  possession  under  the  moon 
is  what  I  never  heard  of. 

No  case  has  been  cited,  nor,  as  I  think,  can  be  pn>* 
duced,  that  a  feofiment  with  livery,  made  by  one  in  pos- 
sesion, does  not  convey  the  freehold;  but  there  are 
multitudes  of  cases  to  shew  that  it  does.  A  warranty 
may  be  ann^^ed  io  such  an  estate,  C\  L.  830,  6.,  and 
whether  it  be  fictitious,  or  real,  it  is  a  foundation  to 
maintain  a  voucher  of  the  feoffor. 

As  to  the  effect  of  feofiinents  of  this  nature*^  mant 
cases  shew  that  the  owner  may  make  it  a  d^^sseisin  or 
not,  at  his  ele<^on;  but  what  has  the  lenan^^  ^^  ]ife  ta  do 
in  this  case,  ha:  right  remaining  unto^j^hed?  and  Cd. 
Lit.  267,  a.,  such  feoffment  will  be  r  jjij  against  all,  but 
such  as  have  right  She  being  ^j^en  out  of  possession, 
and  havmg  received  no  penr^anent  injury,  who  had  ♦ 
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1756,       prior  title,  or  against  whom  could  the  praecipe  have  been 

^ :  "*^  *^»^        brought,  but  the  feoffee  ? 
•^AFaylor 

It  is  convenient  tliat  the  tenant  to  the  fredold  should 
jj      '         be  known,  therefore  the  tenant  in  possession  is  primd 
fade  looked  upon  to  have  it 


K.  B. 


To  put  some  instances  of  tenants  that  might  make 
such  feoffment :  guardian  in  socage  had  the  bare  naked 
possession^  he  was  tenant  of  the  freehold,  he  could  not 
aaangn  dower:  so  a  guardian  for  nurture  had  the  bare 
possesion,  he  could  not  even  demise  for  any  certain 
term,  yet  all  those,  when  in  possession,  might  convey  by 
feoffment,  and  livery.  Co.  Lit.  867.  Bro.  Diss.  pL  S4. 
Guardian  in  chivalry  (who  might  as^gn  dower)  does  as- 
agn  dower  to  one  that  was  not  the  feme  of  the  tenant, 
she  is  a  mere  disseisor,  and  the  assignment,  though  by 
one  having  authority,  is  a  mere  nullity.  1  Ro.  Ab.  662y 
pi.  5.  So  an  attorney  to  deliver  seisin  absolutely,  does  it 
conditionally,  or  vice  versd^  it  is  void,  because  the  au- 
thority was  not  pursued.     Bro.  Diss.  pi.  S3,  and  70. 

Lessee  at  will,  or  for  years,  which  are  the  lowest  estates, 
inaking  a  lease  for  life,  or  in  tail,  may  by  a  feoffment  oust 
the  owner  of  his  estate,  and  the  feme  of  the  feoffor  shall 
i^  endowed  as  agwist  the  feoffee,  which  she  could  not, 
if  he  gained  no  estate  by  the  ouster.  Bro.  Diss.  pi.  3,  63, 
67.    1  Jones^  817.     Cro.  Car.  802. 

In  2  Imi.f  41S,  418,  it  is  said,  that  a  freehold  trans- 
ferred by  the  solemnity  of  livery,  where  there  is  no  right, 
amounts  to  an  ouster  of  the  owner,  and  so  it  was  before 
tVest.  2,  c.  25,  which  "&;  only  decUratory  of  the  common 
law. 
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All  these  several  kinds  of  possessors,  as  guardians, 
feiiants  for  years,  &c.,  are  equally  capable,  by  feoffment, 
and  livery,  to  make  a  disseiidn.     Br.  Diss.  pi.  85,  96. 

In  a  former  argument  It  was  itisisted,  that  this^  feoff- 
fiient  must  be  con^dered  as  done  by  collusion,  because, 
notwithstanding  the  feoffment  to  Earl,  Sir  Robert  Atkyns 
kept  possession.  Now  the  possession  of  a  man^s  freehold 
is  not  always  necessary. 

Lessee  ibi  years,  without  rights  makes  a  feoffinent,  the 
lessor'  being  then  on  the  land,  yet  will  the  feofiinent  pass^' 
because  the  feofibr  had  a  right  to  the  possession.  Perkj 
k  222.  tit.  Feoffment,  $  210,  11. 12.  Livery  made  by 
the  tenant  of  the'  freehold  is  good,  notwithstanding  the 
fedSbr  continues  on  the^^  land','  and  takes  the  profits.  That 
is  the  case  here :  the  feoffor  continues  in  possession,  buf 
not  against  the  will  of  his  feoffee. 

iLessee  for  years  making  livery,  in  order  to  convey  i 
frediold,  it  is  go6d  against  all,  but  those  who  have  rightl 

Cr.  Ja.  307. 

ff 

Upon  the  whole,  where  is  the  unfairdess,  ot  untitned^ 
of  tins  proceeding  ?  It's  clear,  that  had  he  gained  the 
good  will  of  his  mother  in  law,  and  she  had  joined,  it  had 
been  good:  and,  as  she  has  received  no  injufy  by  its  bdng 
done  withotit  her,  but  had  judgment  to  recover  the  pos- 
tesdon,  and  all  the  mesne  profits,  who  is  hurt  by  all 
this? 


17  5&. 


Taylor 

d.  Atkvn^ 

agt. 

HoRDl^: 


K.  m 


At  common  law,  there  could  be  no  remainders  limited 
on  an  estate  of  inheritance,  the  excellency  of  which  ha^ 
i)een  always  esteemed  by  the  judges  to  deserve  a  pre^ 
iet^nce'  to  those  new  kind  of  inheritances,  which  the  stUp' 
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tute  De  dotiis  has  introduced,  and  the  nearer  estates  ar^^ 
brought  back  to  the  simplicity  of  the  common  law,  the 


,   .  greater  ivill  the  advantage  be  to  the  commonwealth. 


agt. 
Horde. 


K.B. 


The  case  in  Carth.  110,  that  tenant  in  tail  in  remain- 
der, by  getting  possession,  and  making  a  feoffment,  can- 
not work  a  discontinuance,  is  so ;  but  the  consequence 
drawn  therefirom  canH  affect  this  case ;  because  a  discon- 
tinuance is  not  necessary  to  the  making  a  tenant  to  the 
praecipe.  Mr.  Pigott,  in  his  treatise  of  recoveries,  in  the 
8d  chapter,  says,  that  there  must  be  a  tenant  to  the  prae- 
cipe, but  whether  by  right,  or  wrong,  is  immaterial :  there^ 
lore  a  conveyance  by  disseisin  pnay  serve. 

Having  thus  gone  tlirough  my  principal  argument^ 
I  shall  proceed  to  scan  over  what  has  been  said  on  the 
other  side  to-day. 

1.  Whether  the  leasing  power  was  subsisting  when  tlie 
lease  was  made  ?  And  this  depends  on  the  construction 
of  the  great,  and  little  deed,  the  last  of  which,  it  was 
said,  was  but  a  covenant  executory,  and  perfected  by  the 
great  deed :  which  ifi  pretty  extraordinary,  for  then  a  deed 
of  the  12th  of  June,  was  perfected  by  one  of  the  llth. 
The  little  deed  expressly  mentions  the  levying  a  fine  to 
the  uses  therein  expressed,  and  no  other  uses,  &c.,  what- 
soever, and  no  mention  of  any  powers.  Then,  it  is  said, 
that  the  little  deed  was  afac  simile  of  so  much  of  the 
great  deed  as  concerned  Dame  Mary;  but  surely  she, 
being  a  purchasor,  had  a  right  to  sec  how  the  whole 
estate  was  disposed  of:  and  how  comes  it  to  be  only  a 
covenanti  and  the  other  a  conveyance  by  lease  and  re- 
lease? As  to  the  absurdity  of  supposing  the  parties 
could  alter  their  minds  so  soon,  as  that  the  little  deed^ 
executed  the'  same  day,  should  control  the  great  deed. 
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considering  who  were  the  parties  to  it,  and  that  Sir 
Robert  Ath/fiSy  the  father,  was  himself  a  lawyer:  I  answer^ 
that  in  the  Countess  of  Rutland*^  case,  where  almost  the 
same  thing  happened,  and  the  latter  deed  was  declared  to 
govern  the  uses  of  the  fine,  the  then  Attorney  General^ 
and  other  great  men,  wei^  parties  to  those  deeds ;  and 
therefore,  great  as  the  name  of  Atkj/ns  may  have  been 
in  the  hall,  it  is  no  imputation,  to  suppose  it  possible, 
that  a  deed,  in  which  Sir  Robtrl  Athym  was  a  party, 
reoaved  alteration. 


J  73& 


As  to  the  last  covenant  in  the  little  deed,  extending 
fd  the  80th  of  November^  (two  days  beyond  the  end  of' 
Michaelmas  term)  that  might  be  to  give  the  parties  an 
opportunity  to  perform  the  covenant,  though  they  should 
sGp  the  term. 

As  to  the  execution  of  the  power,  I  should  be  glad  to 
know  whether,  in  any  ^milar  instance,  such  powers  have 
been  used  to  interfere  with  the  son^s  estate :  tenant  to  take 
no  profits,  merely  nominal,  to  interfere  with  the  scmi*» 
right  of  property :  and  the  clause  put  at  the  end  is  as  a 
bugbear^  to  frighten  the  son  (who  was  not  bred  to  the 
law,  as  the  father  was)  from  even  attempting  to  bar  the 
remainders.  ' 


tt  has  been  daid  on  the  other  side,  tliat  to  endeavouf 
to  continue  a  man''s  estate  in  Iris  family  for  as  long  as  he 
can,  is  commendable.  So,  as  it  is  thought  by  some,  is  it 
to  get,  and  keep,  as  much,  and  for  as  long,  as  they  can  j 
this  may  be  prudence,  but  such  a  kind  of  it  as  many  ai^ 
not  desirous  of  being  master  of.  As  far  as  the  ingenuity 
of  the  then  learned  proprietor  could  gb,  the  estate  has 
been  fettered  so  far  as  to  prevent  attempting  to  set  it 
free^ 

f2 
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175&  As  tor  the  observation,  that  though  this  was  A  fhiiaaf 

rp^"^  y^t  we,  claiming  under  the  son,  can^^t  take  advantage  cif 

d.  Atktns  ^^  because,  forsooth,  we  are  mere  volunteers,  and  noC 

agi^  within  S7th  Eliz. :  I  always  understood,  that  issue,  undef 

HoRDB.  a  settlement,  were  purchasors,  and  here  indeed  the  sodV 

^^"^  T  '■-"  wife's  fortune,  of  upwards  of  «f  6000,  was  pmd  to  pur» 

K.  »•  chase  this  interest 

I  will  not  trouble  the  court  as  to  the  regularity  of  d»i^ 
liviering  livery  by  the  attorney  of  one  of  the  lessees  onlj^ 
though  the  cases  in  Bro,  are  not  so  explidt  as  they  might 
ha^e  been. 

True  it  is,  the  law  requires  to  every  good  recovery  m 
demandant,  tenant,  and  vouchee :  and,  I  submit  it,  that 
all  these  requisites  have  been  observed  in  this  case;  what 
particular  defidencies  they  have  found  in  it,  they  have' 
not  mentioned' 

lliey  say,  that  neither  Sir  Robert^  nor  his  feofle^ 
ought  to  be  conffldered  as  disseisors,  but  as  entering  under 
the  judgment  in  ejectment ;  but  this  is  begging  the  ques* 
tion.  It  is  not  foimd,  that  any  execution  was  taken  out 
on  that  judgment :  (the  only  way  of  legally  taking  ad- 
vantage of  it:)  1  Salk,  246,  that  an  entry  under  such  a 
judgment  makes  no  alteration  in  title,  so  far  makes  tar 
us,  as  it  shews,  that  his  lawful  estate  could  not  be  thereby 
enlarged  beyond  that  of  a  tenant  in  tail  in  remainder,  stod 
consequently,  by  getting  the  possession,  he  gained  a  fre&« 
hold  by  wrong.  As  to  the  case  of  Ratcliffey  and  Tate, 
cited  as  from  1  Keb.,  to  shew,  that  no  wrong  was  done  by 
holding  possession  agmnst  the  lawful  owner,  I  have  scarce 
faith  to  beUeve  it. 

It  was  said,  that  the  court  would  not  countenance  this 
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nmmg  done  to  the  jointress :  I  answer,  none  was  ever  in- 
tended, nor  could  her  estate  be  affected  by  any  thing  that 
was  done.  She  might  have  entered  agmn  as  soon  as  she 
pleased ;  and  though  it  was  said,  she  could  not  witl^out 
force,  that  is  not  found  by  the  verdict. 

As  to  the  intent  of  the  party  himself,  surely  it  wjas  to 
vest  a  freehold  in  his  feoffee,  to  make  him  tenant  to  the 
predpe,  or  else  his  conduct  thi^ughout  yras  utterly  ioj. 
cohcarejoity  md  nonsensical :  certainly  his  ijitentiop  mu^ 
have  been,  at  all  events,  to  naake  hiinself  tenant,  audi 
if  by  no  other  way^  then  by  disseisin;  and  thereby  bo 
|)eq^e  tenanjb  de  facto  of  the  premises. 
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As  the  king  can  do  no  wrong,  so  neither  can  the  law. 
H  the  books  I  have  dted  do  not  speak  quite  different 
things  from  what  I  understand  by  them,  no  wrong  hasf 
been  done  in  this  case,  but  every  thing  that  was  rights 
and  expedient 

As  to  the  statute  of  limitations:  that  law  was  wisely 
calculated  for  the  quietibg  of  men^  possesions. 

Mr.  Caldccofs  reply. 

If  the  merits  of  the  case  were  rested  singly  on  th^' 
question,  whether  the  entry  was  under  the  judgment  iii' 
^eetment,  or  not?  I  think  my  client  would  be  extremely^ 
safe;  for,  notwithstanding  what  has  been  said,  the  great 
question  is,  whether  there  was  a  tenant  to  the  freehold 
by  wrong? 

I  understood  at  first,  that  the  3pr)eant  contended  there 
nught  be  a  good  recovery  without  any  tenant  to  the  free- 
hold at  all :  but  he  afterwards  admitted,  it  could  onl j^ 
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operate  by  way  of  estoppel,  and  admits,  a  tenant  to  the 
freehold  was  necessary,  and  calls  liim  a  tenant  defado. 

An  actual  disseisin  must  have  b^en  in  this  case  theD| 
or  there  was  no  good  tenant  to  the  praecipe :  ^nd  it  is 
admitted,  that  the  judgment  did  n;>t  take  away  the  right 
of  Dame  A)iu^  so  that  if  any,  it  must  be  a  tortious  freew 
hold;  and  how  can  that  be,  when  he  had  a  judgment  ii| 
law  in  his  favour,  and  in  pursuance  of  this  must  hayp 
entered?  For  had  he  designed,  by  a  mere  fordble 
entry,  to  disseise  the  owner,  he  would  thereby  hkve 
gained  a  tortious  iee,  and  consequently  no  recovery  had 
b^n  necessary.  Therefbre  onie  must  suppose  his  inten^ 
don  innocent,  and,  acting  under  a  mistaken  judgment  in 
law,  no  wrong  could  be  done. 


:,  i..  .    '^^^>  i  »l  .'.     •  ■ 
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la  all  the  oasesiput  by  ihels^dant,  of  ten^its  for  yean^ 
guardians,  &c.,  .they  had  ail  some  lawful  estate  in  postei^ 
aioh,  which  there  was  not  Iiere.  The  case  cited  fram 
Siderjin  shews,  that  a  plaintiff  in  ejectment  maj,^  aAer 
judgment  in  his  favour,  enter  without  suing  out  exe* 
cution,  which  iis  but  the  measisito  attain  the  end,,  which 
is  possession,  and  if  the  law  suffers  him  to  do  it,  it  will 
justify  it  when  done. 

The  cases  I  cited  sufficiently  shew,  that  a  tenant  in  tail 
in  ren^ainder  may,  by  feoffment,  convey  his^  remainder 
oi4y,  which  he  had  a  right  to  <x)nvey :  and  thi3  from  the 
favourable  construction  the  law  iMUorally  puts  upon  ey^iy 
man's  actions,  and  the  great  distinction,  where  the,feoflb]> 
has  some  lawful  estate,  and  where  he  hes  jaone  at  alL 

As  to  who  was  tlie  proper  person  to  make  a  propel 
tenant  to  the  praecipe  in  this  case,  it  must  have  been  the 
jointress,  if  the  freehold  remaned  in  her,  as  it  seems 
allowed  it  did. 
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Of  things  possessory  there  may  be  an  ouster,  without  a 
disseisin,  but  no  case  has  been  cited,  nor  can  indeed, 
where  the  possession,  and  freehold  were  severed,  that  the 
gaining  possession  would  amount  to  a  disseisin :  here  the 
{)068ession  was  given  by  law,  but  the  freehold  remained 
in  another. 

As  to  cases  of  attorneys  not  pursuing  their  power :  they 
become  disseisors  by  their  own  wrongful  acts.  So  I 
admit  the  definition  in  Sd  Inst.,  that  wherever  the  free- 
hold is  displaced  by  wrong,  it  is  a  disseiidn :  but  here  the 
freehold  is  not  displaced,  but  the  possession  only. 

So  in  the  case  put  of  a  fepffinent  by  lessee,  though 
lessor  be  then  on  the  land,  the  reason  is  because  the 
lessee  had  a  light  to  the  possession,^  and  therefore  the 
lessor^s  being  on  the  land,  or  not,  made  no  diiSerence. 

This  is  a  case  of  strict  law,  and  no  room  for  equitable 
circumstances  on  either  side ;  if  there  was,  they  would  be 
strongly  on  the  side  of  the  plaintiff. 

Though  remtunders  expectant  on  estates  tajl  are  of  so 
triffing  estimation  in  law,  yet  if  they  are  suffered  to  re- 
ifiain  limbarr^ed,  and  to  come  into  possession,  they  may  b^ 
of  great  value.  Here  the  particular  tenant  was  under 
no  incapacity  of  joining,  but  might,  if  she  had  thought  it 
expedient,  but  as  she  did  not,  the  estate  ought  to  descend. 

If  the  doctrine  on  the  other  side  prevailed,  what  con- 
fufflon  would  it  introduce  ?  Suppose  the  common  case 
<tf  a  marriage  settlement,  to  the  father,  pour  vie,  to  the 
first  and  other  sons,  in  tail  male.  An  eldest  son  in  dis- 
grace, watdung  an  opportunity  when  his  father  is  off  the 
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land,  might  enter,  and  execute  a  feofiinent  with  livery, 
and  suffSeir  a  recovery,  and  thereby  ^.all  the  remaindeiny 

Hob.  823.  9  H.T.  A  reversioner  disseises  tenant  for 
life,  and  died  seised :  the  bpok  says^  that  quoad  the  tenant 
for  life  the  disseisin  was  real,  but  as  to  strangers,  and 
third  persons,  was  a  mere  fiction :  and  if  the  tenant  for 
life  had  died  first,  and  afterwards  the  dissdsor,  yet  a 
stra^ger^s  right  would  not  have  been  precluded,  becaua^ 
as  to  him  it  was  no  true  descendible  estate. 

As  to  the  two  deeds,  every  body  knows,  lease  and  le; 
lease  are  executed  together,  though  the  lease  is  dated  the 
day  before.  The  limitations  in  the  Uttle  deed  are,  as  to 
the  estates  therein  comprized,  exactly  the  same  as  in  the 
great  deed,  except  as  to  the  powers,  with  which  Dame 
Mary  bad  nothing  to  do* 

As  to  the  absurdity  of  the  trustees  covenanting  tq 
stand  seised,  it  was  equally  so,  whichever  method  of  con* 
strucfeioB  prevails ;  for  no  estate  could  vest  in  them,  with- 
out the  fine  was  levied,  and  which  was  made  part  of  the 
conveyance. 

As  to  precedents  of  leases  Uke  the  present,  they  are 
not  required ;  the  question  here  is,  whether  they  are  va» 
riant  from  the  power,  or  not 

I  agree,  that  the  issue  of  Sir  Robert  Atkyns  would 
have  been  purchasors,  but  he  himself  was  a  mere  v(dun* 
teer^  no  consideration  whatsoever  but  natural  love,  and 
affection,  moving  from  him;  his  Mife^s  portion  was  to 
purchase  for  her  children. 


The  case  stands  £br  judgment 
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Sir  Dudley  Ryder,  C.  J.  of  the  King*8  Bench,  dying 
in  Easter  Term,  1756,  before  judgment  was  given,  and 
Lord  Mansfield  being  made  C.  J. ;  the  above  case  was 
again  argued  by  Mr.  Caldecot,  for  the  jdaintiff,  and 
Mr.  Knowler^  for  the  defendant,  in  Michaelmas  Term^ 
1766. 

On  the  25th  of  January,  1767,  Hil  80  Geo.  % 
Lord  Mansfield,  C.  J.  delivered  the  opinion  of  the 
court,  as  follows. 

This  case,  after  several  arguments  at  the  bar,  stands 
for  our  opinion.  I  will  state  as  much  of  the  spedal  ver- 
dict, as  is  material  to  the  determination  we  shall  make. 
It  is  an  gectBient,  brought  for  lands  in  Gloucestershire, 
fmd,  on  a  trialiit  bar  in  Easter  term,  1768,  the  jury  find 
iStaee  several  deeds,  &c.  {His  lordship  recapitulated  the 
special  verdict,  and  then  proceeded  thus.) 

These  are  all  the  material  facts;  and  you  observe, 
Aat  Sir  Robert,  the  son,  being  dead  without  issue  male, 
the  reversion  in  fee  devised  is  come  into  possession,  and, 
consequently,  the  pituntiff  must  recover  in  this  ejectment, 
onless  the  defendants  are  able  to  set  up  a  bar  to  his  right, 
or  remedy  by  ejectment 

They  have  set  up  a  bar  to  both.  In  bar  of  the  right, 
diey  insist  on  the  recpvery :  in  bar  of  his  remedy,  upon 
the  statute  of  limitalions. 

The  recovery,  if  duly  suffered,  certainly  destroyed  the 
ijgfat.  The  statute  of  limitations,  if  his  title,  and  right  of 
«ntry,  accrued  above  twenty  years  before  the  16th  of  Df- 
<:ember,  1762^  has  certainly  taken  away  the  remedy. 

The  merits  ikeiM&xe  depend  on  two  general  questions. 
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1757.  let.  Whether  the  reoovery  be  duly  suffered. 

2dly.  Whether  the  ejectment  is  barred  by  the  statute 
of  limitations. 

1st  As  to  the  first,  the  objection  is,  that  there  was  no 

K  B.        S^^  tenant  to  the  prsecipe ;  for  that  Lady  /ttkyns,  widow 

of  the  father,  had  a  good  life  estate,  and  did  not  join  in 

the  conveyance  to  Earl,  against  whom  the  prsecipe  was 

brought 

There  is  no  occadon  to  entangle  this  with  the  demise 
to  the  Jiacres\  becaue ,  if  that  be  good,  the  jointure  is  so 
of  course;  but  the  jointure  may  be  good,  and  the  demise 
bad. 

The  defendants  contend,  there  was  a  good  tenant  to 
the  pttedpe,  notwithstanding  this  objection,  and  that  on 
two  groimds. 

1st  For  that  Lady  Athens  had  no  estate  at  all,  sad 
therefore,  Sir  Robert,  the  son^  was  tenant  in  tail  in  pos^ 
session; 

Sdly.  If  she  had  an  estate  for  life,  yet  Earl  was  a 
good  tenant  by  disseisin. 

This  they  have  endeavoured  to  prove  two  ways. 

1st  Th^t  Sir  Robert  himself  was  a  disseisor  by  his 
entry,  and  by  his  feoffinent  conveyed  the  freehold,  ac- 
quired by  disseisin,  to  EarL 

2dly.  If  not,  yet  his  feofiment  was  an  actual  disseisb, 
and  made  Earl  a  good  tenant  by  disseisin. 

1st  Then,  that  Lady  Ath/ns  had  no  estate  at  all.  As 
to  this,  the  whole  argument  depends  on  a  supposed  pri- 
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oqty  of  the  greater  to  the  lesser  ^eei,  and  therefore  the 
powers  were  extinguished  by  the  latter,  and  by  the  fine. 
But  the  jury  have  not  found  it  so :  both  bear  the  same 
date ;  both  are  consistent,  and  parts  of  one  agreement, 
executed  by  different  instruments  for  different  purposes, 
ibt.tbe  convenience  probably  of  the  old  lady.  The  fine 
pursued  both  deeds,  and  comprises  all  the  premises  of  the 
greats:  deed,  from  which  the  powers  were  to  arise. 

It  never  could  be  the  intention  of  the  parties  to  revoke 
those  powers,  as  soon  as  created,  by  the  lesser  deed,  which 
does  not  mention  them^  or  by  a  fine  agreeable  to  the 
greater  deed,  in  which  they  were  comprised.  Sir  Robert^ 
the  father,  (who  survived  the  transaction  above  thirtj 
years),,  has,  by  his  actions^  shewn  it  to  be  his  opinioni 
that  they  were  subsisting.  If  necessary,  therefor^,  we 
ought  to  suppose  the  priority  of  the  lesser  deed,  to  sup- 
port the  family  intention ;  but  that  presumption  is  un- 
necessary; the  internal  evidence  s^ews  it  to  have  been 
one  transaction,  the  same  to  all  purposes  as  if  expressed 
in.  one  instrument.  . 

We  are,  therefore,  all  of  opinion,  the  powers  were 
welt  created,  and  subsisting ;  and,  if  so,  that  the  jointure 
wa^  well  executed. 

Mly.  The  next  ground  to  support  the  recovery  was, 
that  James  Earl  was  a  good  tenant  to  the  prsecipe,  by 
dissfiMin.  As  that  has  carried  the  counsel  into  a  great 
deal  of  old  learning,  as  .it  were  in  apicibtis  juris j  I  shall 
go  more  largely  into  it  than  may  seem  necessary  in  this 
eaose. 

To  judge  of  this  question,  we  must  try  to  find  out, 
what  the  old  law  meant  by  a  disseisin,  which  constituted 
a  tenant  of  the  freehold,  in  respect  of  all  who  had  occa- 
ma  to  faring  a  pr»dipe  against  him,  though  the  true 
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owner^s  estate  was  not  tc^en  away ;  for,  where  a  rightfbt 
possesion  is  acquired,  and  the  true  owner  is  put  to  hit 
real  action,  there  the  possessor  has  certainly  a  freehold, 
thoii^h  by  wrong. 

AU  the  law  concerning  disseisins,  i^plicable  to  tiuA 
inquiry^  existed  before  the  assize  of  novel  disseisin,  and 
probably  took  it's  rise  from  Normandy.  Glanville  speaks 
of  the  great  assdze ;  and  the  Mirror,  93^  says,  Glanville 
introduced  it 


^AAa  18  a  tedhnical  term,  to  denote  the  completion  of 
that  investiture,  by  which  the  tenant  is  admitted  to  his 
tenure,  without  which  no  freedom  could  be  created,  no 
tenure  could  pass.  Disseisin,  therefore,  must  mean,  some 
way  or  other,  the  turning  the  tenant  out  of  the  tenure, 
U8ur|ftng  his  place,  his  feudal  relation. 

At  the  time  I  speak  of,  no  tenant  could  alien  without 
licence  from  the  lord ;  when  the  lord  consented,  the  oidy 
conveyance  was  a  feofiinent  coram  paribus  in  curidj  with 
the  lord^s  concurrence,  executed  vnfh  great  solemnity; 
at  which  time  the  feoffee  entered,  homage  was  performed| 
fealty  «olenmly  sworn,  services,  and  suit  of  court,  fre- 
quently done.  The  tenant  supported  the  whole  freehold, 
did  ike  .duties  to  the  lords,  and  defended  the  whole  fee 
againsjt  strangers ;  the  freehold  was  never  to  be  in  abey- 
^ince,  that  the  lord  might  always  know  pa  whom  to  call  as 
a  tenant;  and  a  stranger  claipiiilg,  against  whom  to  bring 
his  praecipe.  On  this  account,  the  necessity  of  there 
always  being  a  visible  tenant,  many  privileges  were 
allowed  to  persons  deriving  tkle  from  a  freeholder  de 
Jacto,  A  year  after  a  disseisin,  the  heir  of  the  dis* 
sdsor,  in  case  he  died,  acquired  a  right  to  the  possession, 
till  SS  ff.  8.,  ch.  SS,  required  a  five  years  non-claim. 
The  feoffee  of  a  disseisor  likewise  acquired  a  title  by  one 
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yearns  nondaim,  and  the  statute  of  H.  8.  extends  not  to 
any  feoffee  of  a  disseisor,  mediate  or  immediate.  Co.  LiL 
866.  The  feoffee  of  a  dissduKir  was  favoured,  because  he 
oame  in  notoriously  at  the  lord^s  court 

But  after  the  statute,  (eiuia  emptores  terrarum,  which 
took  away  subinfcfudations,  and  gave  hberty  of  ahenation 
without  licence,  and  the  other  statutes,  which  extended 
this  power  of  alienation  to  the  king's  tenants  in  capite^ 
the  frequent  releases  of  feudal  services,  the  statutes  of 
uses,  and  wills,  and,  at  last,  the  total  abohtion  of  military 
tenures^  in  Charles  the  Second'^s  time,  have  left  us  the 
names  only  of  feoffment,  seisin,  tenure,  and  freeholder^ 
without  any  precise  idea  of  the  thing  originally  meant  by 
tbpee  sounds.  The  modem  idea  of  a  freehold  is  gene- 
rally taken  from  the  duration  of  the  estate  only. 

« 

Copyholds,  and  customary  freehdids,  in  the  north  retain 
borne  fisunt  traces  of  the  feudal  system..  It  is  obvious  to 
every  body  how  a  copyholder  may  be  tenant  de  facto  in 
{Hejudice  of  the  nght  of  the  other  party :  and  it  is  aa 
obvious,  that  usurpation  of  that  is  a  different  fact  firom 
die  naked  possession,  or  occupation,  of  the  lands. 

Whoever  looks  abroad  into  the  laws  of  those  countriea 
where  tenures  subsist,  with  all  the  solemnities  requisite 
upcm  every  change  by  descent,  alienation,  &c.,  will  eaoly 
oomprehend,  that,  at  the  time  I  speak  of,  it  might  be  as 
obvious  who  was  the  feudal  tenant^  or  freeholder  defacto^ 
as  it  is  now,  who  is  the  incumbent  of  a  hving,  or  mayor 
of  a  corporation. 

Disseisin  was  a  comphcated  fact,  and  differed  from  a 
possession  by  wrong.  Bracton,  160,  puts  many  cases  of 
a  possesion  wrongfully  taken,  which  he  calls  an  intru»on^ 
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and  he  calls  it  s6^  because  there  is  no  dissei^n :  posse$iio 
qua^  fife,  sine  vestimento.  Festimentuin  means  stiaiiv 
whence  comes  the  word  vest  now  in  use.  He  meant 
to  intimate  by  this,  that  the  naked  possession  was  not 
clothed  with  the  solemnity  of  a  feudal  tenure. 

A  particular  tenant,  acccn'ding  to  the  feudal  notions^ 
was  in  as  of  the  seisin  of  the  fee,  of,  which  his  estate  iMuT 
a  part :  if  he  took  on  himself  to  dispose  of  the  whok  fee^ 
which  could  only  be  done  by  feoffment,  with  the  loidV 
concurrence,  he  forfeited  his  interest,  having  betrayed 
the  seisin  he  was  intrusted  with :  but,  on  account  of  the 
privity  between  him  and  the  reversioner  who  trusted 

• 

him,  it  was  not  only  a  fcnrfeiture  of  his  own  title,  but  a  dliS' 
seisin  of  the  reversioner,  because  he  was  in  of  die  seintf 
of  the  whole  fee.  BractoHy  161,  6,  mentions  the  dis^ 
seisin  in  this  case  as  the  necessary  consequence :  that  it 
could  not  be  otherwise,  cum  duo  simul^  et  seviel,  tenentes 
habere  non  possunt  seisinam:  impossible  for  the  true 
tenant  not  to  be  out  when  the  other  actually  comes  iff 
his  place.  So  late  as  the  SSd  Eliz,y  in  a  case  in  1  Leon^ 
209,  the  distinction  on  which  the  judgment  turned  is^ 
that  H.  D.  gained  a  wrongful  possession  in  fee,  but  did 
not  gfdn  any  seisin ;  therefore  he  was  no  disseisor,  nor 
did  a  descent  to  his  heir  take  away  the  right  of  the  right-' 
ful  owner. 


Nobody  can  disseise  the  king,  nor  can  a  disseisin  be^ 
to  his  use,  but  the  king  may  wrongfully  dispossess,  with- 
out any  investment,  as  Bractou  says,  and  therefore  it  is 
called  an  intrusion,  not  a  disseisin.  The  kinjr  can't  be  ar 
disseisor,  not  because  it  is  a  wrongful  act,  for  he  may 
hold  contrary  to  the  right  found  by  office,  contrary  to 
the  fact,  yet  he  can't  be  a  disseisor ;  and  the  reason  seems 
to  be  this ;  a  subject  can  never  be  in  the  king's  seisin,  or 
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tenure,  nor  can  the  king  stand  in  the  sebin,  tenure,  or 
feudal  relation  of  a  subject ;  he  may  take  the  land,  but 
not  the  s^in ;  because,  either  really,  or  fictitiously,  all 
lands  were  held  mediately,  or  immediately,  of  the  king, 
2|nd  in  him  all  was  allodicaL 

The  predse  idea  of  what  constituted  a  disseisin,  which 
made  the  disseisor  tenant  defactOy  where  the  true  owner^s 
estate  was  taken  away,  was  once  well  known,  but  perhaps 
is  not  now  to  be  found.  The  more  we  read,  unless  we 
are*  careful  to  distinguish,  the  more  we  shall  be  con- 
founded; for,  after  the  asoze  of  novel  disseisin  was 
introduced,  the  legislature,  by  many  acts,  and  the  courts, 
by  liberal  construction,  in  furtherance  of  justice,  extended 
this  remedy  to  almost  every  intruaon,  or  injury  done  to 
real  property,  if,  by  bringing  his  assize,  the  party  thought 
fit  to  admit  himself  disseised. 


1757- 
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It  lay  agmnst  abettors,  who  were  not  tenants,  against 
a  disseisor  of  a  disseisor,  against  a  tenant  not  being  ready 
to  pay  his  rent-seek  when  demanded ;  it  lay  in  cases  of 
outrageous  distress,  it  lay  against  a  guardian :  all  these 
eases,  for  the  benefit  of  the  owner,  were  deemed  disseisins. 
The  statute  of  West.  9,,  di.  25,  extended  it  still  further, 
to  a, man  depasturing  the  ground  of  another,  or  taking 
fish  firom  his  fishery.  And,  according  to  Style^  407, 
reodiving  rent  by  a  person  not  entitled  to  it,  or  assign^ 
ing  dower  by  a  person  not  heir,  made  the  party  a  dis- 
ukaat  at  the  election  of  the  owner.  As  between  the 
nj^t  owner,  and  the  wrong-doer,  it  was  deemed  a  dis- 
sdflin,  for  which  he  might  have  an  assize;  and  this 
remedy  was  extended  to  almost  every  case  of  obbtruction 
to  an  owner  in  the  enjoyment  of  his  lands. 


Reports  of  assize  relate  conunonly  to  cases  where  the 
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owner  admits  himself  disseised:  the  books  treat  of  a  dis-' 
seisin  with  a  Tiew  to  the  asfflze;  as  it  was  a  specifie 
remedy,  and  reooTered  not  onlj  damages  for  the  wrong/ 
but  the  fre^old  itself,  it  was  the  oomnKm  method  of  tiy-' 
ing  a  title,  before  that  of  ejectment  came  in  use.  Littf 
who  wrote  after  this  remedy  was  extended,  speaks  (279) 
of  disseisins,  with  a(n  eye  to  (he  remedy  by  asaze,  a8> 
between  the  owner  i(nd  possesborl 

These  are  the  cottf  moii  plaoe^  whence  many  descrTptums' 
of  a  disseiffln  may  be  collected,  but  such  authorities  giye* 
Sttle  light  in  the  present  question,  which  depends  upon' 
such  a  disseisin  as  made  the  disseisor  tenant,  to  answer^ 
the  demand  upon  the  freehdd  as  a  tenant  de  facto^  inr* 
spite  of  the  true  owner.^ 

lAt.  sect  279,  ^e£fnes  a  disseidii  to  be  this :  '^  whea^  af 
man  enters  into  any  lands  or  tenements,  where  his  entcy 
is  not  oongeablef,  and  ousts  him  who  has  the  freehold  ;^ 
(that  means,  where  the  entry  b  complete.)  He  does  not 
say  that  every  entry  is  a  dissei^,  unless  there  is  an  actual 
ouster  of  the  freeholdr 


Co,  hit.  153,  b.  Disseisin  is  putting  a  man  out  of' 
seisin,  and  ever  implieth  a  wrong ;  but  dispossessing,  or' 
ejectment,  is  only  a  putting  out  of  possession,  and  may 
be  by  light,  or  wrong :  meaning,  at  the  option  of  the  party. 
Though  the  term  disseisin  is  used  here  in  this  manner,* 
yet,  as  applied  to  actual  disseisins,  or  disseisin  at  election,- 
it  has  quite  a  different  meaning.  This  distinction  be-* 
tween  an  actual  disseisin,  and  a  disseisin  at  election,  isr 
made  in  a  case  in  Cro.  Car.  308,  Blunden  v.  Baugh^  of 
which  we  have  all  seen  a  fuller  MS.  note.  All  the^ 
judges  agreed,  that  lessee  for  years,  of  a  tenant  at  will, 
was  a  dissdsor  at  the  election  of  the  original  lessor. 
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fx  the  sake  of  his  remedy,  but  not  otherwise:  he  never 
would  be  looked  on  as  such  in  respect  of  a  third  person, 
(or  the  owner,  unless  he  chose  it),  and,  if  a  praecipe  was 
brought  agidnst  him,  he  might  say,  not  tenant  of  the 
freehold.     Many  cases  of  that  kind  were  cited. 

As  the  injured  might  elect  to  call  the  wrong  a  dis- 
seisin, for  the  sake  of  the  remedy,  when  asidzes  were 
frequent;  so  now,  since  ejectment  is  the  customary 
remedy,  he  may  elect  to  call  it  a  dispossession.  Where 
an  ejectment  is  brought,  there  can  be  no  disseisin,  in  the 
jproper  sense,  because  the  party  in  ejectment  may  lay  his 
demise  whenever  the  title  accrued,  and  recover  the  mesne 
profits.  The  title  conveyed  to  him  to  the  freehold  is  pre- 
vious to  the  making  the  lease,  but  there  is  no  re-entry 
after  the  ejectment  complained  of.  Now,  if  there  should 
be  a  disseisin,  no  profits  could  be  recovered  without  entry, 
for,  without  entry,  you  can^t  recover  the  mesne  profits, 
after  a  disseisin.  The  lessor  of  the  plaintiff  may  charge 
the  person  to  whom  the  rents  are  paid,  as  receiver,  he 
may  elect  whether  he  shall  be  considered  as  a  disseisor,  or 
not  So  lessor,  though  lessee  makes  a  feoffment,  may 
ocmtinue  to  distrain  for  his  rent,  or  bring  an  ejectment  to 
take  advantage  of  the  forfeiture,  which  plainly  shews,  that 
it  is  no  dissei^,  unless  he  chooses  to  consider  it  as  such. 

There  was  a  case  of  Metcalfe  on  the  demise  of  Kyna%^ 
ton^  agt  'Parry ^  and  others,  from  Shropshire^  in  the  Ex* 
chequer  J  24  Marchy  1743;  the  father  of  Corbet  Kynaston 
was  tenant  for  life,  with  power  of  leasing ;  remainder  to 
his  first  son  in  tail ;  remainders  over.  The  father  leased 
for  lives  to  his  second  son  (pursuant  to  a  power  for  that 
purpose).  On  the  father^s  deatli,  Cerbetj  the  eldest  son, 
and  tenant  in  tidl,  took  possession,  and  received  the  pro- 
fits from  the  occupiers,  as  owner,  without  obstruction,  or 
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1757.       'claim,  from  the  lessee  for  lives,  and  continued  to 

the  rents  during  his  whole  life.  During  this,  he  made 
a  tenant  to  the  prsecipe,  and  suffered  a  recovery.  The 
question  was,  whether  this  was  a  good  recovery  ?  There 
was  no  doubt,  but  this  was  a  disseisin  at  election  of  the 
tenant  for  hves ;  but  the  court  hdd,  it  was  a  disseisin  only 

E.  B.  ^^  election,  that  the  tenant  to  the  prsecipe  was  not  tenant 
of  the  freehold,  and  therefore  the  recovery  was  bad,  on 
the  distinction  of  its  being  a  disseian  only  at  election. 

Except  the  case  of  a  fine  with  proclamations,  which 
stands  on  distinct  grounds,  under  24<  H.  7.  c  S4.  (and  all 
cases  on  the  construction  of  that  statute,  I  dedre  to  be 
understood  to  lay  out,  except  that  case),  I  don\  know 
any,  where  the  owner,  whose  entry  is  not  taken  away,  may 
not  elect  to  bring  a  possessory  action,  and,  consequently, 
not  be  considered  aef  dissdsed.  It  was  only  an  actual 
disseisin  which  the  law  considered,  and  it  was  sudi  a 
disseian  as  the  old  law  knew,  and  that  still  contii&ues  as 
law.  Thedisseiseecan^tconvey,  or  devise,  where  his  entxy 
is  taken  away  by  descent  I  have  looked  in  the  cases 
where  the  entry  is  not  tc^en  away,  but  have  seen  few 
only  determined  on  that  point. 

There  are  two  dted  in  Blunden  v.  Baugh:  Pawdey  v. 
Blackmariy  Palm.  SOI,  and  CVo.  Jac. :  the  other  fully 
in  MS. 

One  was,  t^iant  at  will  leased  for  years;  the  original 
lessor,  tenant  in  fee,  devised :  though  the  lease  by  tenant 
at  will  was  clearly  a  disseian  at  election,  yet  the  court 
held  the  devise  good,  because  he  had  not  elected  to  admit 
it  a  disseisin^  and  the  devise  shewed,  he  did  not  intend  to 
•    condder  it  as  such* 
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The  other  was  14  Eltz.  Sir  Ambrose  Cone  entered .  1757^ 
into  lands  of  Sir  William  Holies j  of  his  own  head :  after 
which,  he  paid  rent  as  tenant  at  will :  upon  his  dei^th,  his 
lieir  entered,  on  whom  Sir  William  entered.  This  was 
adjudged  to  be  a  disseisin  at  Sir  William's  election ;  but 
as  Sir  William  had  not  determined  his  election  in  Sir 
Ambrose's  lifetime,  his  entry  on  the  heir  determined  his  k.  B. 
decticm  to  be,  that  he  was  not  disseised,  and  therefore 
not  barred  by  descent 

• 

'  In  Powseley^s  case,  this  is  said,  if  a  disseisee  devises,  and 
after  the  devise  enters,  the  devise  is  good.    It  appears 
diis  argument  was  laid  down,  but  Doderidge  denied  it, 
and  said,  there  must  be  a  new  publication  too ;  and  this 
opnion  seems  to  be  clearly  right,  if  ever  there  was  a  di»- 
aeisiii;  for  where  an  actual  entry  is  necessary,  a  subse- 
quent entry  will  not  make  good  the  conveyance  before. 
This  was  the  case  known  by  the  name  of  Dormer  v. 
Fortescue ;  there  an  actual  entry  would  not  support  the 
kase  made  before  it :  an  actual  entry  made  after  could 
not  support  a  lease  made  before ;  notwithstanding  that,  in 
Salk,  S87,  it  is  taken  for  granted,  that  the  devise  in  the 
case  put  is  good;  because, 'say  they,  he  was  seized  ai 
initiOf  so  that  he  might  bring  trespass.     That  explains 
the  reasoning  before  mentioned,  that,  in  fact,  he  was 
never  disseised  at  all :  it  was  at  his  election,  and  he  might 
make  that  election  without  entry.     He  might  Ining  eject- 
ment, or  trespass,  which  supposes  him  once  in  possession* 
All  tfab  he  might  do  without  any  actual  entry :  it  is  plain, 
at  his  election,  he  might  say,  he  never  was  disseised;  having 
4mee  entered,  he  has  determined  that  dectioi^  and  csrn^ 
aequently  the  devise  was  good. 

In  Powseley  v.  Blackman  there  was  no  entry,  and 
m  that  case  a  difficult  was  started ;  bat,  aAei  m  bog 
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17^7*  argument,  it  was  resolved  unanimously  as  above,  from  the 
inconvenience  which  would  be  introduced,  if  the  lessee,  bj 
making  a  contract,  could  defeat  the  title  of  the  leaaor. 
In  the  MS.  case  I  mentioned,  where  this  is  particu- 
larly set  out,  one  point  is  resolved,  that  the  owner,  by 
making  a  devise,  had  declared  his  election  not  to  be  dis- 

K;^  g^  seised ;  it  might  amount  to  a  disseisin,  but,  by  making 
his  will,  he  had  shown  his  election  to  take  it  otherwise. 

Having  mentioned  this  doctrine,  I  will  now  consider, 
whether  James  Earl  can  be  deemed  a  good  tenant  to 
the  praecipe,  by  disseian? 

Dissdffln,  from  what  I  have  said,  appears  to  be  a  fiut, 
and  it  is  not  found  by  the  verdict 

All  the  jury  have  said  is,  that  soon  afler  the  judgment 
in  ejectment,  Sir  Robert  entered,  and  was  in  possesaon. 
This  entry  must  be  taken  to  be  under  the  judgmtet  in 
ejectment,  and  I  am  told  it  was  so  conudered  by  all  the 
fiarties ;  but  if  not,  it  is  so  much  the  weaker  on  the  part 
of  the  defendants :  the  defendants  then,  indeed,  have  no 
case  at  all,  for  no  facts  are  found  that  shew  Lady  Aikyns 
out  of  possescdon,  nor  that  Sir  Robert  was  seised,  or  ever 
in  receipt  of  the  rents ;  he  might  be  in  possession,  and 
yet  Lady  Atkyns  continue  seised.  An  entry  under  a  judg- 
ment in  ejectment  could  never  be  a  disseisin,  considered 
in  any  light  in  which  the  law  considers  disseisins.  Sup- 
po^ng  it  to  be  a  real  proceeding;  at  the  time  disseions 
and  the  doctrine  on  that  head  were  in  use,  a  disseisee 
might,  according  to  the  old  law,  recover  his  term  against 
the  disseisor  or  feoffee  of  his  lessor ;  but,  by  thiat  recovery, 
he  never  could  become  a  disseisor  of  the  freehold,  nor 
other  than  a  termor,  enjoying  the  profits  in  nature  of  a 
baiUffy  by  virtue  of  a  real  covenant    In  respect  of  the 
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freehcdd,  his  possession  enures  as  of  right.     If  the  entry        ^7^7» 

of  disseisee  was  taken  away,  the  termor's  entry  enures  to  rp 

the  heir,  or  feoffee,  of  the  disseisor.     This  would  be  the  ,    a 

.      .  «•  Atkyns 
case,  if  a  recovery  m  ejectment  was  a  real  proceeding. 


Consider  it  now  as  a  fictitious  remedy  for  the  sake  of 
justice,  to  give  an  easier  relief;  consider  it  according  to 
the  substance  of  the  thing,  looking  on  the  form  as  a  fic- 
tion. In  substance,  a  recovery  in  ejectment  is  not  a 
recovery  of  the  freehold  or  seisin,  but  of  possession ;  fot 
a  lessee  for  years  may  recover  in  ejectment ;  the  fiction 
proceeds  in  that  way  only ;  but,  independent  of  that,  in 
pcnnt  of  substance,  it  is  indifferent  to  the  recovery,  whe- 
ther the  interest  recovered  is  a  chattel,  or  a  freehold :  a 
judgment  in  ejectment  is  a  recovery  of  the  bare  posses^ 
sioHy  and  a  judgment,  too,  without  prejudice  to  that  very 
right  of  possession,  as  it  may  afterwards  appear  on  another 
trial,  even  between  the  same  parties.  Entering,  there- 
fore, under  such  a  judgment,  his  possession  enures  ac- 
cording to  his  right;  if  that  be  a  freehold,  he  is  in  as  a 
freeholder ;  if  he  be  a  termor,  he  is  in  as  such  ;  if  he  has 
no  right,  he  is  in  without  right,  and  is  answerable  for  the ' 
profits. 

On  this  special  verdict  it  is  not  found  that  Sir  Robert^ 
who  recovered  the  possession,  clsumed  the  freehold,  nor 
what  title  he  claimed ;  and  it  appears,  on  the  verdict,  he 
had  no  right  to  the  possession,  the  jointress  having  an 
estate  for  life. 

As  to  Earl,  then,  he  is  in  possession  under  Sir  Ro^ 
bertf  and  could  take  no  more  than  him,  as  between  him 
and  the  right  owner.  He  does  not  come  in  under  the 
law,  that  has  been  stated,  as  a  tenant  upon  a  dissei^n 
cf  the  whole  fee,  which  must  be  notorious.    He  is  not  in 
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as  of  a  freehold,  in  consequence  of  a  dissdsin,  but  only  df 
a  mere  naked  possesion ;  there  was  no  privity,  or  cxiii*^ 
fidence,  between  him,  and  the  true  owner.  There  may,  atf 
ha^  been  mentioned,  be  disseisins  at  election ;  but  that 
cannot  be  in  spite  of  the  true  owner. 

But  this  case  is  still  stronger  than  those  I  have  been 
speaking  of;  for  the  owner  here  could  not  elect  to  make 
a  man  who  entered  under  the  authority  of  a  court  of  jus- 
tice, a  disseisor:  his  entry  under  a  judgment  is  not  un- 
justly,  and  without  judgment  J  which  are  the  words  of  the 
writ.  Every  disseisin  may  be  punished  by  fine ;  but  a 
man  entering  by  judgment  can*t  be  so  pimished.  Tlie 
true  owner  may  enter  upon  a  disseisor,  and  formerly  ac- 
tually turned  him  out ;  but,  after  a  judgment  in  eject- 
ment, an  actual  entry  by  the  true  owner  would  not  be 
permitted :  he  could  not  enter  and  turn  the  other  out. 
This  is  a  case,  then,  where  the  true  owner  would  not  be 
allowed  to  elect  him  a  disseisor :  he  could  not  take  the 
remedy  in  law  or  in  fact  upon  the  supposition  of  a  cB»- 
s^sin :  he  could  neither  bring  an  assize,  nor  turn  him 
out.  But  if  he  could  elect,  the  true  owner  here  did 
elect  not  to  consider  this  a  disseisin;  for  she  brou^t 
another  ejectment,  that  was  Ijud  prior  to  the  first,  reco- 
vered the  premises,  and  became  entitled  to  the  profits, 
further  back  than  Sir  Robert  had  been  entitled  to  them 
by  his  judgment  Had  there  been  a  disseisin,  therefore, 
it  would  be  purged  by  the  subsequent  recovery. 

I  have  gone  thus  far  to  shew  that  there  is  no  authority 
to  hinder  our  determination  for  the  plaintiff  on  the  merits. 
There  has  been  no  case,  though  very  learnedly  argued, 
where  the  question  turned  on  that  point,  whether  the 
remainder-man,  by  such  an  act,  had  disseised  the  tenant 
for  life,  and  the  consequences  of  it.  That  being  so,  the 
reason  why  I  have  given  you  this  trouble  is  merely  to 
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eaqAun  that  doctrine,  though  it  happens  not  to  be  ne« 
oessaiy  in  this  particular  case,  since  the  construction,  upon 
which  we  determine  this  question^  is  not  founded  on  it. 

There  is  a  larger  ground  for  our  determination  still 
behind,  a  doctrine  more  satisfactory,  because  more  intel-* 
I^ble :  it  is  from  the  nature  of  a  common  recovery,  and 
ijia  tenant  to  the  praecipe. 

The  sense  of  wise  men,  and  the  policy  of  this  king-* 
dom,  has  ever  been  against  allowing  lands  to  become  per- 
petually unalienable;  the  udlity  of  this  end  was  thought 
sufficient  to  justify  any  act  for  that  purpose;  though 
nothing  could  be  more  agreeable  to  the  law  of  tenures^ 
than  that  lands  should  be  unalienable,  in  a  course  of  suc-^ 
oesflion  among  the  descendants  of  the  feudatory.  Under 
this  bent  to  set  property  free,  they  allowed  the  donee, 
after  a  son  bom,  to  break  the  condition  of  the  investiture : 
and  no  sooner  had  the  statute  de  donis  repeated  what  the 
law  of  tenures  said  before,  that  the  will  of  the  donor  was 
to  be  observed,  but  this  bent  enabled  the  tenant  to  make 
an  alienation  voidable  only,  under  the  notion  of  a  discon-^ 
tinuance.  At  last,  the  people  having  groaned  above 
two  hundred  years  under  the  inconvenience  of  so  much 
ptopeity  being  unalienable,  and  the  great  men,  to  raise 
the  pride  of  their  families,  and,  in  those  turbulent  times,  to 
preserve  their  estates  from  forfeiture,  having  made  various 
conveyances;  this  was  remedied,  by  throwing  out  a  fiction, 
in  TaltarunCs  case,  in  the  12th  year  of  Edw.  4.,  (12  £.  4. 
14.  19.)  by  which  the  tenant  in  tail,  without  the  consent 
of  him  who  has  the  reversion,  might  alienate  absolutely. 
Public  utiUty  adopted  this  hint,  and  gave  a  sanction  to 
the  doctrine ;  the  real  reason  was,  to  take  away,  or  bar 
the  entail,  though  the  supposed  satisfaction  was  the  rea^ 
son  given ;  but  the  ostensibility  of  the  reason  hampered 
ages,  to  find  out  what  cases  ell  within  it ;  till^ 
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at  last,  the  l^^ture  applauded  common  recoveries,  and 
lent  them  it*8  aid,  by  the  statutes  of  11  H.  7.,  33  H.  8^ 
ch.  31.,  34  and  36  //.  8.,  ch.  20.,  14  Eliz.  ch.  &,  and 
14  Geo.  2.,  a  retrospective  law,  which  seems  to  have  re- 
stored the  true  original  tenant  to  the  preedpe,  I  will  not 
stop  here  to  tell  you  the  reason. 

As  the  legislature  has,  for  ages,  avowed  the  proposition, 
we  may  now  say,  that  common  recoveries  are  mere  fonns 
(^conveyance,  and  all  the  necessary  circumstances  of  form, 
and  ceremony,  are  taken  from  its  effect.  I  conceive  the 
policy  of  this  species  of  alienation  (to  bar  estates  tail) 
meant  to  take  a  middle  way,  between  perpetiiities,  and 
absolute  freedom  of  property.  Alienations  were  allowed, 
but  in  such  a  way  as  required  deliberation.  It  was  to: 
be  done  only  by  the  tenant  in  tail. in  possession,  or  him 
in  remainder,  with  the  consent  of  the  owner  of  the  first 
estate  for  life;  so  that  the  eldest  son  was  restrained  from 
aliening,  in  the  lifetime  of  the  father,  or  grandfather,  who 
was  seised  for  life,  under  the  family  settlement.  But  these 
cases  all  proceed  upon  this  principle,  that  the  parties  to 
the  recovery  have  a  right  to  suffer  such  recovery.  Sir 
Robert  had  no  right,  without  the  concurrence  of  his 
mother-in-law^  the  jointress:  any  contrivance  to  do  it 
without  her  is  mere  artifice.  There  must  be  the  proper 
parties ;  if  so,  and  the  tenant  in  tail  is  vouched,  he  is 
barred  by  the  recovery.  So  Lord  Coke  lays  it  down  in 
Lincoln  Coll.  case,  3  Co.  59,  and  in  Jenning^s  case, 
10  Co.  44,  the  recovery  is  to  be  supported,  because  the 
parties  had  power  to  suffer  it.  By  parity  of  reason,  this 
recovery  ought  not  to  be  suffered,  because  the  parties  to 
it  had  no  such  power.  If  it  was  to  be  supported  in  the 
present  case,  the  law  might  be  overturned;  eyery  re- 
mainder-man in  tail  might  easily  get  the  naked  posses- 
ion, and  make  a  secret  feoffment,  and  by  that  means 
destroy  the  settlement   The  native  the  father  has  to  the 
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son's  suffering  a  common  recovery,  is  the  security  of 
families  against  any  attempt  the  son  might  make,  and 
the  means  of  getting  the  estate  re-settled,  on  the  son^s 
marriage. 

But  if  this  contrivance  should  succeed,  the  son,  attain- 
ing twenty-one,  might  set  his  father  at  defiance,  and  bar 
the  rest  of  the  family ;  which  inconvenience  alone,  in  an 
unprecedented  case^  would  be  sufficient  to  influence  the 
judgment  of  the  court. 

The  statute  4  JjT.  7.  made  a  fine  and  five  years  non- 
claim  a  bar.  In  3  Co.  77,  tenant  for  years  (afler  the 
statute  H.  7.)  having  made  a  feoffment,  levied  a  fine,  and 
insisted  on  the  five  years  nonclaim.  The  judges  said,  it 
was  certainly  a  disseisin,  but  it  would  not  operate  as  such, 
to  enable  the  termor  to  bar  the  owner  by  fine  with  pro- 
clamations, for  it  never  was  intended  that  a  person,  by 
making  an  estate  by  wrong,  should  have  it  in  his  power 
to  bar  those  who  had  the  right.  If  he  could  not  have 
barred  the  owner  before  the  statute,  it  could  not  be  in- 
tended that,  by  making  an  estate  by  fraud  and  secret 
practice,  he  should  acquire  the  power  to  bar  him ;  and 
that  such  fraudulent  estate  is  no  estate  in  judgment  of 
law.  So  here,  neither  could  it  be  intended  by  the  framers 
of  this  species  of  alienation,  that  the  making  a  wrongful 
estate,  by  those  who,  without  it,  could  not  bar  the  re- 
minders, should  enable  them  to  do  it :  such  fraudulent 
estate  is,  in  judgment  of  law,  no  estate  at  all. 

All  acts  by  fraud  and  covin  are  void.  A  common 
recovery,  which  the  parties  had  no  power  to  suffer  by 
right,  shall  not  be  supported  by  wrong  and  firaud,  in 
spite  of  the  makers  of  the  statute  of  14  Geo.  S. 
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The  parties  here  had  no  power  to  do  it ;  it  u  therefore 
substantiaUy  bad. 

This  is  not  the  case  of  a  feoffinent  to  a  third  person 
to  his  own  use,  but,  in  effect,  to  the  use  of  the  wrong- 
doer himself.  The  law  considers  a  feoffee  to  become 
tenant  to  the  praecipe  as  a  feoffee  for  one  purpose  onljr, 
therefore  his  wife  shall  not  be  endowed^  his  statutes  and 
judgments  shall  not  affect  the  land ;  if  he  had  a  term  for 
years,  it  shall  not  merge ;  so  that  it  is  substantially  a 
feoffment  to  the  use  of  the  feoffor. 

Let  me  appeal  to  those  times  when  the  feudal  notiims 
gave  a  feoffment  all  the  efficacy  we  read  of.  Could  a 
man,  by  his  own  wrongful  feoffinent,  acquire  any  advan- 
tage to  himself.^  Littleton^  sect  895,  tells  us  no  ^ew  law, 
nothing  but  what  was  established  long  before  he  wrote^ 
when  he  says,  ^^  If  a  ^sseisor  infeoff  his  father,  6ccm, 
whom  the  land  descends  to  the  disseisor,  as  heir  of  his 
father,  the  disseisee  shall  not  be  barred  by  the  descent: 
the  disseisor  shall  have  no  benefit  of  his  own  wrongful 
feoffinent,  quia  particeps  criminisJ* 

Afler  the  statute  de  donts^  tenant  in  tml  in  remainder, 
with  the  concurrence  of  him  who  had  the  freehold,  might 
make  a  voidable  alienation  by  discontinuance.  But  if  the 
remainder-man  enters  on  the  tenant  for  life,  makes  a  feoff- 
ment and  dies,  here  is  no  discontinuance,  but  he  in  re- 
mainder may  well  enter  on  the  feoffee.  Co.  Lit.  347,  a., 
neither  should  a  reversioner,  by  an  injurious  entry  on  a 
tenant  for  life,  be  allowed  to  transmit  a  right  to  his  heir. 
Hob.  323.  Such  a  descent  shall  not  take  away  the  entry 
of  a  stranger. 

Had  this  question  been  agitated  in  a  real  action,  on  a 
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plea,  that  Earl  was  not  tenant  of  the  freehold,  it  would        l7S7» 
be  adjudged,  that  he  was  hot     If  it  had  been  a  qu^tion,     rp^^^^ 
whether  he  in  remainder  could,  by  such  an  injurious    , 
feoffment,  acquire  a  benefit  to  himself  in  prejudice  of  the 
reversioner,  it  would  certainly  have  been  adjudged,  that 
he  could  not:  on  the  eternal  principles  of  justice,  that  an 
act  founded  in  wrong,  should  not  operate  to  a  wrong-        K.  B. 
doer^B  advantage. 

Now,  as  recoveries  are  suffered  as  a  species  of  aliena- 
tion, the  question  is,  whether  the  rule  of  law,  that  says, 
no  recovery  shall  be  suffered  without  the  concurrence 
of  tekiant  for  life,  shall  be  overturned  ?  for  it  is  better  to 
subvert  it  at  once,  than  allow  it  to  be  evaded  by  secret 
stratagem:  There  is  no  injury  for  which  the  law  does 
not  "provide  a  remedy ;  but  if  this  prevailed,  the  remedy 
would  come  too  late ;  after  a  recovery  suffered,  unless 
the  re-entry  of  tenant  for  Ufe  should  avoid  it,  it  would 
be  too  late.  Thus  forcible  entries  would  be  iiltroduced, 
if  possession  could  not  be  otherwise  obtained,  whatever 
satisfaction  was  afterwards  made  for  the  force. 

In  every  light,  therefore,  in  which  it  can  be  considered, 
we  think  this  recovery  substantially  bad. 

Sd.  As,  then,  there  b  no  bar  to  the  right,  let  us  next 
inquire  of  the  remedy,  whether  this  ejectment  is  barred 
by  the^  statute  of  limitations. 

9th  November,  1711,  Sir  Robert  died  without  issue 
male.  9th  October,  1712,  Lady  Ann,  the  jointress,  died. 
Then  accrued  the  lessor  of  the  plaintiff's  title :  his  only 
excuse  for  not  entering  is,  that  he  was  prevented  by  the 
lease  to  the  Dacres";  and  that,  on  the  death  of  the  sur- 
viving lessee,  S8d  July,  \lBiy  a  new  'title  of  entry  ac- 
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1757.        chied ;  upon  which,  oq  the  16th  of  Decetiiber  foUowing', 
_^*^^^        he  entered,  and  brought  this  ejectment 

j/AYLOS 
|J'  A^TKYNS 

To  this,  three  answers  have  been  given,  either  of  wfaidi 
•r      '         is  suffident,  if  well  grounded. 

jK.  B.  1st.  That  the  lease  was  void,  and  of  no  efiect 

Sd.  If  good,  it  determined  on  the  estate  t^il^s  being^ 
spent,  by  the  express  tenor  of  the  demise. 

8d.  If  subsisting,  yet  on  the  extinction  of  the  estate 
Udl,  it  was  a  trust  to  attend  the  mheritanoe  in  the  lessor 
of  the  plaintiff,  and  made  a  part  of  his  title  deeds;  and 
therefore  could  not  stop  the  statute  running  to  protect 
an  adverse  possesion;  nor  give  him  a  new  right  of  entry. 

•  1.  The  first  answer  is,  that  the  lease  was  absolutely* 
vend.  Sir  Robert,  the  &ther,  being  only  tenant  {or  life, 
could,  as  owner,  make  no  estate  to  continue  after  his 
death.  This  lease,  therefore,  cannot  be  supported'  but 
under  his  power,  if  it  were  made  pursuant  to  it  Whe- 
ther it  was  so,  or  not,  is  the  question. 

The  limitation  of  estates  under  powers  came  from 
courts  of  equity  into  common  law,  with  the  statute  of 
uses.  The  intent  of  the  party  giving  the  power  ought 
to  be  the  rule  of  construction.  Those  to  whom  it  is  given 
have  a  right  to  enjoy  the  full  exercise  of  it.  They,  over 
whose  estate  it  extends,  have  a  right  to  say  it  shall  not  be 
exceeded.  It  shall  not  be  avoided,  if  the  power  has  been 
pursued  in  form,  and  substance :  but  all  acts  under  special 
authorities,  if  not  agreeable  thereto,  are  void. 

Of  all  kinds  of  powers,  that  of  leasing  is  the  most 
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general:  for  the  encouragement  of  fanners  to  keep  up  17^7* 
the  stock,  and  improve  the  land,  it  is  necessary  they 
should  have  some  permanent  interest  in  it.  Unless  the 
owner  be  able  to  make  a  permanent  lease,  he  cannot 
enjoy  the  estate  to  his  advantage  during  his  own  time, 
and  those  who  came  after  him  would  find  the  land  in  bad 
condition :  so  that  the  plan  of  this  power  is  for  the  mutual  K.  B. 
benefit  of  the  possessor  and  successor,  for  which  purposes 
various  requisites  are  to  be  observed :  the  revenue  is  not 
to  be  lessened ;  waste  not  to  be  committed. 


There  are  two  methods  of  leaang  in  common  use :  at 
the  best,  and  most  improved  rent,  or  upon  fines,  which,  as 
the  lives  drop,  are  considered  amongst  the  annual  profits. 
The  power  in  question  has  adopted  this  method :  it  is 
inserted  in  the  greater  deed,  and  given  indiscriminately 
to  the  father,  the  son,  and  the  son^s  wife. 

The  nature  of  powers  so  given  is  well  understood,  and 
courts  of  justice  have  always  looked  with  jealous  eyes,  to 
see  all  necessary  restrictions  in  favour  of  the  successor 
observed. 

The  reservations  only  are  not  sufficient,  but  must  be 
acoompamed  with  all  the  beneficial  circumstances.  The 
rent  must  be  the  ancient  rent,  and  payable  in  the  usual 
manner;  if  it  was  before  payable  at  four  payments,  it 
can^t  be  reserved  payable  at  two.  The  whole  rent  must 
be  payable  annually.  It  has  been  held,  that  less  cannot 
be  reserved  even  to  the  lessor.  Lord  Mouv.tjoy\  case, 
6  Co.  8,  and  Elmer's  case,  6  Co.  2.  In  the  case  of 
Lady  Charlotte  Orby^  and  Mohun,  %  Fern.  531,  (and 
cases  of  this  kind,  though  agitated  in  equity,  are  legal 
questions^  and  the  determinations  on  them  merely  legal,) 
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1757.  Lord  Cwaopery  assisted  by  Holt  and  Treby^  held^  that  a 
lease,  reserving  the  best  rent,  though  good  against  an 
absolute  owner  of  the  inheritance,  was  void  against  a  suc- 
cessor, who  comes  in  in  this  manner,  because  it  puts  that 
successor  under  difficulties  in  avowing :  the  andent  rent, 
at  least^  must  be  reserved,  and,  as  such,  be  with  oertainQr 

K,  B.  recovered.  The  question  is  not  here,  whether  this  lease 
is  vend  between  lesscnr  and  lessee,  but  whether  all  the 
requisites  are  observed,  and  followed,  as  they  ought  to  be, 
for  the  benefit  of  a^  third  person,  succeeding  to  the  estate 

There  was  a  case  of  the  Earl  of  Cardigan  and  Mon^ 
tagu,  in  the  court  of  Chancery,  6th  June,  175&  The 
late  Duke  of  Montagu  had  a  power  of  leasing,  teteraag 
the  ancient  and  accustomed  rents,  heriots,  boana  and 
services.  He  had  granted  a  great  many  leases:  in  soBie 
of  them,  part  of  the  premises  demised  were  not  within  the 
power :  in  others,  the  ireservations  were  joined,  so  that  it 
was  difficult  to  discover  whether  it  was  right  or  not :  in 
others,  there  were  material  covenants  omitted.  All  these 
were  admitted  to  be  bad,  on  the  master^^  report ;  but  as 
to  five  others,  which  were  reported  good,  exceptions  being 
taken.  Lord  Chancellor  held  them  bad  likewise,  the 
covenant  to  repair  being  omitted,  which  the  Chancellor 
held  was  to  be  considered  as  a  boon,  and  held  the  lease 
void  for  that  defect  only.  He  declared  he  was  clearly  of 
that  opinion  upon  the  argument,  but  took  time  to  con- 
mder,  because  there  could  be  no  case  found  in  point  He 
said,  afler  that,  the  more  he  thought  of  it,  the  more  he 
was  confirmed  in  his  opinion ;  and  he  went  on  this  prin- 
G^k^  that  the  estate  might  come  to  the  remainder-man 
in  as  beneficial  a  manner  as  the  ancient  owner  enjoyed  it 

J  have  gone  so  far  on  this  head,  not  from  any  difficulty, 
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but  because  it  is  a  point  of  so  much  consequence  to  the        I757- 
lessor  of  (he  plaintiff;  for  the  lease  to  the  Dacres'  has 
not  colour  enough  to  make  a  question. 


This  writing  is  no  lease  at  all :  for  all  definitions  of  a 
lease  make  it  a  contract  between  lord  and  tenant,  by 
which  both  have  stipulations  for  their  benefit :  it  is  im-  •  K.  B« 
possible  to  define  a  lease  without  making  it  a  mutual 
covenant ;  therefore,  in  all  definitions,  a  sale  and  a  lease 
are  said  to  be  the  same  sort  of  contract,  t.  e,  dependent 
on  a  mutual  consent,  because  a  sale  cannot  exist  unless 
snnebody  agrees  to  pay  the  price ;  nor  a  lease,  unless 
the  lessee  agrees  to  pay  the  rent,  &c  The  writing  now 
before  us  purports  to  be  such  a  contract :  it  is  an  inden* 
ture,  which  impUes  a  mutual  contract;  it  professes  to  h% 
a  deed  between  Sir  Robert^  of  the  one  part,  and  the 
Dacresf  of  the  other  part;  but  it  is  not  so:  the  Dacres* 
are  not  bound  by  it :  they  never  executed  it,  nor  any 
counterpart  of  it;  nor,  for  aught  appears,  know  any 
thing  of  the  matter.  The  livery  of  seisin  made  on  it  is 
immaterial ;  it  is  out  of  the  words  of  the  power. 

Suppose,  on  old  Sir  Robert's  death,  the  <£360  a-year 
was  a  benefidal  reservation;  nobody  could  recover  it, 
or  compel  the  payment  of  it.  The  Bacres*  had  nol 
executed,  nor  entered  under  it:  no  distress,  or  action, 
would  he :  ouq  man  can'^t  oblige  another  to  be  his  tenant, 
against  his  will. 

This  was  so  plain,  that,  on  the  part  of  the  plwitiff,  it 
has  been  argued  three  ways,  to  shew  the  Dacres"  bound 
by  it 

Ist  By  taking  Uvery  of  sosin :  but  Thomas  gave  no 
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1757*        authority  to  take  the  livory  ;  though,  if  he  had,  he  would 
not  be  liable,  as  he  never  entered,  or  occupied.. 


Sdly.  That  in  the  ejectment  of  1711,  the  demise  was 
laid  in  the  name  of  Thomas  Dacres,  as  well  as  the 
jointress,  and  the  plaintiff  had  judgment  to  recover  sepa^ 
K«B.  rales  terminos.  This  was  mere  form:  the  titles  are 
inoonfflstent;  therefore  it  could  not  be  a  recovery  on 
both  demises.  The  judgment  only  pursued  the  declara- 
tion;  and  it  does  not  appear,  that  Thomas  was  at  all 
privy  to  it 

8dly.  That  acceptance  shall  be  presumed ;  and  it  was 
compared  to  the  case  of  a  grant.  The  ground  for  pra- 
suming  it  there  is,  that  it  is  a  ^fl,  which  imports  a  bene- 
fit:  and  acceptance  of  a  bounty  may  well  be  presumed ; 
but  a  lease,  reserving  a  liigh  rent,  does  not  import  sudi  a 
benefit  as  no  man  could  refuse :  on  the  contrary,  in  fact, 
it  appears,  that  he  dissented  during  all  his  lifetime ;  that 
he  never  took  possession ;  and  the  vrriting  itself  shews,  it 
was  never  intended  he  should.  It  was  to  be  a  convey- 
ance of  an  ideal  freehold,  to  prevent  the  remainder-man 
from  suffering  a  recovery,  and  barring  the  reversioner. 
It  is  totally  immaterial,  whether  an  owner  could  convey 
an  ideal  freehold  for  such  purposes;  the  question  here 
is,  whether  this  be  the  usual  husbandryJease,  reserving 
a  rack-rent  ?  It  is  clear,  that  none  of  the  lessees  were 
bound  by  this  writing,  more  especially  not  Thomas 
Dacres.  But  to  go  further,  the  nominal  lessor  was  not 
bound  by  it:  it  was  never  out  of  his  possession.  It 
appears,  from  his  declaration  of  his  intent,  to  be  a  trust : 
his  will  avers  it  to  be  so ;  and  he  devises  it  as  sudi.  It 
is  no  objection  to  a  lease,  in  execution  of  a  power,  that  it 
is  made  in  trust  for  him  who  executes  the  power,  pro- 
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vided  the  nominal  tenant  is  bound  to  p&cSoacm  the  neces- 
saiy/stipuhitionfi  on  his  part,  and  all  the  requisites  tae 
complied  with.  ;  But  here,  the  xenud^der^man  had  no 
tenant  to  resort  to,  not  even  a  nominal  tenant :  tbejr* 
never  could  be  compelled  to  pay  a  Earthing  rent;  in 
short,  it  is  a  mere  waste  paper. 

But  had  the  Dacres^  all  elcecuted  it,  it  could  not  then 
be  supported,  as  a' lease  within  the  power,  for  various 
reaaons,  r^specting'the  premises,  the  rent,  the  remedy. 

1st.  As  to  the  premises!  it  ccmiprehends  too  much: 
the  remainder-man  could  not  know,  whedier  the  rent 
reserved  was  the  best,  or  not :  it  comprehends  rents  of 
various  sorts,  commons,  &c.,  out  of  which  no  rent  could 
be  reserved.  It  contains  lands  mendoned  to  be  in  the 
possession,  and  occupation,  (and  tenure)  of  several  per- 
sons'; though  the  condition,  of  the  power  is,  that  there  be 
but  ^ne  such  lease,  or  estate^  in  being  at  one  timeu 

8d  and  8d.  As  to  the  rent,  and  remedy:  the  power 
requires  the  best  rent  that  could  be  reasonably  got,  to 
be  reserved  payable  during  the  term.  Here  b  no  co- 
venant for  the  payment  of  it  Under  a  mere  reservation 
it  could  not  be  payable,  till  entry :  it  might,  therefore, 
never  be.payable,  and  in  fact  never  was.  But,  if  there 
had  been  an  entry,  it  might  be  assigned  to  a  succession 
of  b^gars;  the  ground  might  lie  unoccupied,  and  theipe 
could  be  no  distress ;  so  that  the  remainder-man  could 
nather  have  his  rent,  nor  his  land.  Be^des,  there  was 
no  counterpart;  which  is  an  unusual,  and  improper, 
omisnon.  All  this  is  on  a  supposition,  it  had  been  exe- 
cuted ;  and  further,  being  an  unfmr  execution  of  a  power, 
it  was  not  allowed  by  law ;  for,  in  respect  of  those  in  re- 
mainder, every  fraudulent  lease  is  void. 

R 


IW. 


Taylor 

d.  ATKtNS 

agt. 

HORDB. 


E.B. 
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17^7'  ^7*  The  second  answer  given  to  their  excuse  tat  not 

Taylor  ^^^^™S  sooner  was,  that,  supposing  this  undeliverech 

d.  Atktns  ff^^^^  ^  ^^  incorporeal  frediold  good,  it  determined  with 

^^  the  estate  tail,  theonly  end  of  the  grant  bong  to  presenre 

HoRDB.  ^  fireehold,  during  the  ccmtinuance  of  the  estate  taiL 

jj^^  0^  Sdly.  The  third  answer  given  was,  that,  suppodng  the 

lease  to  sulxdst,  it  was  to  attend  the  inheritance  of  the 
lessor  of  the  plaintiff,  which  came  into  posseseaon  in  1718: 
his  title  then  accrued:  the  lease  was  then  one  of  his  mu- 
niments: it  would  be  going  a  great  way  to  say,  such  a 
lease  should  take  fiom  an  adverse  possesoon  the  benefit 
of  the  statute  of  Umitationa. 

But,  as  we  are  of  ofunion  there  was  no  such  lease,  it  ia 
unnecessary  to  go  into  this  point;  and  it  would  be  impio» 
per  to  do  it,  as  such  a  term  never  existed  before, 

I  We  are  all,  therefore,  of  opinion,  that  the  remedy  in 

this  ejectment  b  barred  by  the  statute;  and  there  must 

be 

Judgment  for  the  defendants.. 

See  2  Vet.  481. 


k 
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Mich.  Tenfiy  99  Geo.  II.  1755. 


NEVESLEY  agi.  WEBSTER K.  B. 

This  case  had  been  formerly  argued^  and  Ryder^  C.  J.  A  hjAtLW, 
now  ddivered  the  opinion  of  the  court.  recuS.  Aat 

a  suni  of 
This  case  comes  before  the  court  on  a  special  verdicty  money 

on  an  action  upon  the  case,  for  money  had  andrecdved  to      .^^  "^, 
the  plaintiff's  use,  and,  on  nan  assumpsit ^  the  jury  find  use  of  aoor« 
an  act  of  parliament,  SI  Jac.  1.,  for  regulating  the  go-  poration,  on 
▼emmoit  of  the  company  of  cutlers,  in  Hallamshire^  in  dentura  of^ 
the  county  of  York^  empowering  the  master,  and  assist-  an  u>pren« 
ants,  of  the  said  company  to  make  by-laws,  not  being  ^^^^^1?^ 
repugnant  to  the  laws  of  the  land  members,  is 


bad. 


That,  81  Car.  1.,  they  made  a  by-law,  that  there 
siiould  be  a  clerk  of  the  company  to  draw,  and  enrol, 
mdentures  of  apprenticeship. 

That,  by  another  by-law,  of  the  25di  of  October ^  1718, 
\Bs.  are  to  be  paid  for  each  pair  of  indentiures  of  appren- 
tioeAip,  of  which  the  master,  wardens,  and  assistants, 
and  Mr.  B.  were  to  setde  how  much  the  clerk  should 
have,  and  the  rest  to  be  for  the  use  of  the  company. 

That,  in  1748,  the  plaintiff  took  William  Elliot j  appren- 
tice, and  pidd  the  clerk  S^.  6c/.  for  the  indentures^  and 
tendered  Ss.  6cf.  to  the  defendant,  the  then  master  of  the 
company,  for  his  fee  on  enrolling  them,  which  he  refused 
to  take,  demanding  lis.  6i.,  viz.  2s.  6d.  for  enrolling,  and 
9s.  for  the  use  of  the  company,  to  be  distributed  among 
the  poor,  according  to  usual  custom. 
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1755.  That  the  plaintiff  paid  the  defendant  the  stud  II5.  6(Ly 

^^  '"'^^^        and  he  paid  it  over  to  the  suoceedimr  master. 
Nevesley 

««»•  rpjjg  gj^^  question  is,  whether  this  by-law  be  in  itself 

Vv  EBSTEfi 

,  J '   good  ?     2d,  If  SO,  whether  it  is  not  repugnant  to  the  law 

1^^  Q  of  the  land:  the  statute  of  2S  Hen,  &,  against  exactions 
of  money  levied  on  the  putting  out  of  apprentices,  enact- 
ing that  no  more  than  29.  6d,  shall  be  taken  far  the  entry 
of  indentures  of  af^xrenticeship,  under  a  penalty  of  <£40, 
and  extending  to  all  handicrafts,  in  general ;  and  I  think 
this  a  material  objection,  for  though,  in  the  present  case, 
no  more  than  25.  6d.  is  demanded  for  enrolling,  yet  tbift 
is  a  mere  evasion  of  the  act :  the  by-law  says,  the  rest  is 
to  be  appUed  to  the  use  of  the  corporation,  but  does  not 
say  for  what,  and  it  cannot  be  intended  for  drawing  liie 
indentures,  because  the  clerk  demanded  but  35.  6d.  for 
that. 

Andy  as  to  the  first  objection,  I  think  the  by-law  bad 
for  incertainty ;  for  though  it  directs  155.  shall  be  paid, 
it  leaves  it  to  others  to  settle  how  that  shall  be  distri- 
buted, and  1  Ro,  Ab.  251,  ^^  arbitrators  cannot  delegate 
their  power  to  others,"  is  applicable  to  this  case. 

Nor  does  it  appear  to  have  been  ever  ascertained ;  and 
how  much  the  clerk  was  entitled  to,  ought  to  have  been 
settled,  for,  till  that  was  done,  he  had  no  title  to  any 
part.  Nor  does  it  appear,  that  the  master  was  to  receive 
the  overplus. 

For  all  which  reasons,  we  are  of  opmion,  the  by-law 
is  bad,  and  that  the  plaintiff  must  have  judgment  for 
the  II5.  6d. 
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HOWARD  agt.  CHESHYBE,  Esq.— K.  B.        Same  term. 

Mb.  Noetok  shewed  caus^  why  the  plaintiff  diould  An  issue  on 

not  have  full  costs  taxed  on  the  posiea.  *  P'®*  ?^^" 

^  cence,  m  an 

The  action  was  trespass  ^tiare  claumm  fregity  with  tresoass 
hoTfes,  greyhounds^  &c.:  plea,  not  guilty^  and  also  a  found  for  the 
justificadon,  that  the  locus  in  quo  was  the  estate  of  James  plf>^^»  ^i^ 
Cholmondel^j  esq.,  who  demised  to  th^  pbontiff,  but  warrantsa  ^ 
reserved  a  power  to  himself,  and  agents,  to  course,  &a^  certificate  of 
and  that  he  entered,  by  licence  irom  Mr.  Cholrnondeleyj  xxn^ec^* 
to  hunt  there,  prout  et  bene  licuit^  &c.    The  replication  43d  o£Eiiz. 
admits  the  demise,  and  exception,  but  tmveroes  the  '^'^^' 
hcraice :  issue  thereon :  and,  at  the  trial,  the  defendant 
not  being  able  to  prove,  the  licence,  a  verdict  was  given 
fiar  the  plaintiff,  on  the  jSrst  issue  of  not  guilty.     But 
the  court,  and  jury,  being  of  c^imon  it  was  vexatious, 
die  jury  gave  a  penny  damages,  and  the  judge  certified, 
by  virtue  of  the  43d  of  Eliz.9  that  the  plaintiff  ought  to 
have  no  more  costs  than  damages.     Mr.  Yates  has  argued, 
fro  qtter^^  that  the  judge  had  no  power  to  certify  by  43 
EUz^y  because  the  4th  and  6th  of  Ann  directs,  where 
several  pleas  are  pleaded  by  leave  o£  the  court,  if  there 
be  a  verdict  for  the  plaintiff  on  any  one,  he  AsH  have 
his  costs;  and  insists,  that  the  title  to  the  lands  did  here 
oonoe  in  question,  so  the  case  is  excepted  out  of  the 
48dof£/iz. 

1st  answer :  the  4th  and  5th  of  Q.  Ann  gives  no  other 
costs  than  the  plaintiff  was  before  entitled  to. 

Sd.  Denies  the  freehold  came  in  question  here;  the 
oaij  way  the  court  can  know  that  is,  first,  rither  by  the 
judge's  certificate,  (which  is  here  quite  contrary),  or  se- 
oondlji  by  the  record.  Now  here  is  no  interest  in  the 
land  cbdmed  even  on  behalf  of  Mr.  Cholmandelm/^  much 
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less  by  the  defendant,  who  claims  as  his  agent;  but,  if  it 
were  so,  it  is  not  traversed,  but  admitted  by  the  rqiEca- 
tion,  and  the  issue  is  merely  on  the  licence.  S  Lord 
Raymondy  1444^  and  S  Lev.  Sd4,  on  an  extra  viam^ 
where  the  court  must  know  that  the  title  to  some  part 
of  the  land  came  in  question ;  so,  S  Sir.  7S6. 

DenisoHy  J.  (states  the  case,  and  the  certificate).  This 
is  the  judge's  significaviiy  that  he  thought  the  damages 
sufficient :  now,  the  4Sda£Eliz.  c.  6.  gives  him  this  power 
in  trespass,  and  personal  actions,  where  the  title  to,  or  in- 
terest in,  land  does  not  come  in  question.  Clearly  it  did 
not  here,  for  the  issue  is  on  the  licence  only,  and  the 
other  part  of  the  plea  is  admitted  by  the  r^lication;  so 
the  certificate  is  proper,  and,  clearly,  agreeable  to  the 
case  of  Walker^  and  Robinson^  Sir.  123S,  where  the  issue 
was  taken  on  the  demand  only,  though,  in  another  port 
of  the  pleadings,  a  recdpt  had  been  contended  for.  The 
court  held  it  within  the  4i8d  of  Eliz.^  and  the  plaintiff  had 
no  more  costs  than  damages. 

And  the  demise^  and  exception,  in  this  case  is  a  mere 
collateral  matter,  and  not  like  the  extra  viantj  where  the 
tide  must  necessarily  come  in  question.  The  4th  and 
6th  of  Q.  Ann  is  not  material  in  this  case,  so  I  will  not 
give  any  opinion  about  the  construction  of  it,  whether,  if 
several  matters  are  pleaded,  and  the  judge  certifies  some 
to  be  superfluous,  the  pl^tiff  may  not  recover  the  costs 
pro  tanto, 

Foster,  J. 

I  am  of  the  same  opinion ;  the  titie  could  not  come  in 
question  on  this  issue^  and  in  the  case  of  Walker,  and 
Robinson,  there  was  also  a  plea  of  not  guilty,  so  it  is  a 
case  in  point  as  to  both  parts  of  the  case,  and  answers 
die  objections  as  to  the  4th  and  6th  di  Ann,  as  weU  as 
the4Maf£/tV. 
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LONG  agt.  BURROUGHS. K.  B.  Same  tem. 


Mb.  Cat  moved  in  arrest  of  judgment    Dedaratkm  In  covenantt 
in  oovenant,  as  assignee,  for  nonpajrment  of  rent  Inden^  ^^^^t  ^^^ 
ture  of  demise,  dated  the  9th  fdJprily  1740,  to  Susan  But^  the  expira* 
nmgh^  for  fourteen  years,  firom  Sl  Thomas^  the  ApostUy  ^^^  ^f  ^ 
thennext^  redderuT  £10 per  annum^  at  St.  Johtij  the  Bap*  y^^tbc  • 
tuty  and  Christmas.    The  lessee  covenants  to  pay  the  rent-day  for 
rent    Breach  for  five  years  rent,  due  and  ending  at  the  ^^  ^^"^  J^ 
feast  of  St.  Thomas^  the  Apostle^  O.  S.,  being  the  1st  day  fog  within  it; 
of  January^  1766,  when  the  term  ex[Hred.    Objection,  ^«  plaintiff 
the  breadi  is  for  nonpayment  of  rent,  due  and  ending  at  damages  for 
St.  Thomas^  whereas  there  b  no  such  rent-day  mentioned  all,  except 

Mr.  Gouldf  for  the  jdmntiffl 

It  aiqpears,  that  the  rent  of  the  last  half  year  could  not 
posnbly  become  due  at  Christmas^  because  the  term  was 
expired  some  days  before,  and  the  rent  being  reserved 
^  during  theterm,^  the  necessary  construction  must  be, 
that  for  so  much  of  it  as  became  due  before  the  last  half 
year,  the  lessee  should  have  till  Midsummer^  and  Christ' 
mas^  to  pay  the  half  year%  but  that  the  last  yearns  rent 
should  become  due  at  the  expiration  of  the  term.  Velv. 
167.  Cro.  Jac.  227,  238 :  where  the  ten  days,  given  for 
payment  at  the  end  (^  every  halfyear,  were  rgected  as  to 
the  last  half  year;  and  in  Cro.  Jac.  810.  this  is  admitted 
to  be  law:  and  mPlowd.  171,  HiU^  and  Grange^  the  word 
mmuatim  is  the  rule  of  oonstructioni  Also,  this  beii^ 
after  a  verdict,  every  thing  shall  be  intended  to  support 
it ;  and  here  the  breach  was  for  five  years,  at  <£10  per 
aanumj  and  the  jury  have  found  a  verdict  for  «£10  only, 
wfaidi  is  but  one  yearns  rent,  so  th6  plaintiff  may  apply  it 
i»  9AjM3i  the  feraier  jeaiti.    The  l^ent  bong  reserved 
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1755.        yearly  "  during  the  term,"  we  were  under  a  necessity  of 

J     ^         laying  it  as  we  have  done,  or  else  should  have  been  out 

,     .    of  the  teiln. 
agt. 

BuE*  Denisorii  X,  asked  Mh  Gay,  whether  the  plaintiff  may 

%_^    _^^    not  release  for  the  last  half  year,  and  take  judgment  for 
K.  B.       the  four  years  and  a  half. 

Answer :  he  might,  if  the  breach  had  been,  as  it  some- 
times is,  for  each  half  year  separately ;  but  he  knew  not 
how  to  draw  a  release  in  the  present  case,  where  .all  b 
entire.  In  answer  to  Mr.  Gould's  cases,  he  dted  Clunks 
case,  10  Co.,  128.  Cro.  Jac.  810.  determined  contrary : 
and  in  Mr.  GouUTs  cases  thq  rent-day  happened  within 
the  term,  though  the  ten  days  did  not. 

Demserfj  J. 

It  is  like  debt  for  so  many  half  years:  he  is  clearly 
entitled  to  all  but  the  last  half  year,  so  you  cannot  move 
in  arrest  of  judgment,  for  yoii  do  hot  know  what  judg- 
ment he  will  ent«r ;  he  may  rdease  the  last  half  yearns, 
and,  if  you  86e  flt^  yon  may  bring  error ;  but  I  see  no 
impropriety  in  ^uch  a  release;  the  okl  way  of  assign- 
ing several  breaches  for  eadi  half  year  is  now  disused, 
and^  I  think,  that  makes  no  difference. 

Foster,  J. 

The  five  years'  bdng  demanded,  and  only  one  yearns 
rent  recovered,  the  defendant  cannot  say,  that  it  was  for 
the  last  year,  more  than  any  of  the  rest,  and  if  this 
fault  bad  been  discovered  at  the  assizes,  surely,  the  jury 
might  have  given  damages  for  any  other  two  half  years^ 
rent,  as  well  as  the  &st. 

Wilmoi,  J. 

After  verdict^  we  must  intend  e^lO  were  due  to  the 
plaintiffy  and  we  are  i^t  to  apjJy  it  particularly,  to  tfie 
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last  year  of  the  five,  but  rather  to  such  part  of  the  tune        1755. 
as  is  indisputable. 

So  the  rule  was  discharged,  and  the  postea  re-delivered. 
Absentee  Ryder,  G.  J. 


Qu.  As  to  part  of  an  entire  term  ? 


K.B. 


i  •  i 


M 
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Hit.  Term,  29  Geo.  II.  1766, 


The  KING  agt.  PROBY  and  TAYLOR. ^K.  B. 

The  court  refused  to  grant  a  rule  for  the  defendants 
to  shew  cause,  why  an  information  should  not  go  against 
them,  for  burying  a  dead  body,  found  in  the  river  Med- 
way  J  without  sending  for  the  coroner,  saying,  it  was  too 
heavy  a  punishment  for  such  a  mistake;  but  the  prose- 
caUx  might  proceed  by  way  of  indictment 

Mr.  SolicUar  General^  on  the  motion,  cited  fbrrfs/ey, 
10,  and  H.  U.  P.  C. 


Same  tenn.  ADDERLEY  agt.  EVANS. K.  B. 

A  plea  of  an  In  assumpsit ^  the  plaintiff  declares,  that  the  defendant, 
to^"°^  ""to  ^  *®  ^^  <^  January,  1749,  was  mdebted  to  the  plain- 
a  ^tedaration  tiff's  testator  in  ^  ,  for  attomies^  busmess,  done  for 
in  ossunqMt.  him  the  defendant     Second  count  on  a  quantum  meruit 

for  the  same.   Third  count,  for  money  laid  out  and  ex- 
pended, &c. 

The  defendant  pleads  in  bar,  that,  after  the  time  of  the 
promises  made,  the  testator,  and  the  defendant,  accounted 
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together,  and  the  defendant  was  found  in  arrear  J?12,        1756. 

and  that  he  paid  j?10  in  part  to  the  testator  in  his  life-        "^""^ 

time,  and  the  remaining  405.^  since  his  death,  in  fiill  to 

the  plaintiff.  _.  "* 

*^  Evans. 

The  plaintiff  demurred,  and  assigned  for  cause^  that       K*  B. 
the  plea  amounted  to  the  general  issue.    The  defendant 
joined  in  demurrer. 

Mr.  Altham,  for  the  plaintiff. 

The  plea  is  no  answer  to  the  declaration ;  for  it  nei- 
ther confesses,  nor  denies,  our  allegations ;  whereas  every 
material  part  of  the  declaration  ought  to  be  answered. 
4  Co.  14.  b.  8  Co.  6S,  Ridgwa^s  case. 

Sdly.  No  issue  can  be  taken  on  this  plea,  for  it  says, 
^*  after  the  assumption  supposed  to  be  made,^  and  does 
not  admit  the  assumption.  To  make  an  issue,  there  mu3t 
be  an  exjHress  affirmative,  and  a  negative.   1  Fentr.  S18. 

Sdly.  This  plea  amounts  to  the  general  issue,  and 
such  plea  is  ill,  when  assigned  for  cause  of  demurrer. 
Co.  Lii.  808,  b.  Cro.  Car.  167.  May  v.  King,  1  Lord 
Raym.680. 

Mr.  Caldecoi,  for  the  defendant 

The  last  objection  is:  the  only  one  assigned  for  cause  of 
demurrer,  and  as  to  that,  though  the  fact  contained  in  it 
might  have  been  given  in  evidence  on  the  general  issue, 
yet,  as  the  defence  admits  a  cause  of  action  at  one  time, 
and  avoids  it  at  another,  it  cannot  be  said  to  amount  to 
die  general  issue.    In  debt  for  rent,  entry  and  suspen- 


253  NOTES  OF  CASES  IN  K.  B.  8cc. 

1756,        81011  may  be  given  in  evidence  on  the  general  issue,  and 
yet  it  may  be  pleaded. 


Addeeley 

As  to  the  case  cited  out  of  Lord  Raym.,  to  be  sure  it 

is  pretty  strong ;  but  in  2  Mod.  43,  44,  there  is  a  case 

K.  B.        ^^  point  for  the  defendant;  and  2  Lord  Raym.y  787, 

which  is  a  later  authority,  is  also  exactly  dmilar  to  our 

cause. 

As  to  the  objection,  that  it  is  not  an  answer  to  the 
declaration :  if  the  last  case  cited  is  right,  I  apprehend, 
that  objection  is  gone. 

As  to  the  other  objection;  the  court  will  take  the  whole 
plea  together ;  and,  upon  that,  it  clearly  appears,  that  the 
money  was  once  due ;  for  the  defendant  in^sts,  that  he 
had  paid  it ;  which  he  would  not  have  done,  unless  it  was 
due. 

Denison,  J. 

The  case  in  S  Mod.  has  been  long  denied  to  be  law. 
The  plea  certainly  admits  and  avoids,  but,  I  think,  it  is 
no  plea  in  substance  i  for  I  never  heard  that  matter  of 
account  merged  ttie  original  debt:  a  bond  taken  for 
the  balance  wiUL  Such,  account  may,  perhaps,  be  suf- 
ficient  in  evidence,  but  nothing  can  be  pleaded  by  way  of 
extinguishment,  but  what  is  of  a  higher  nature. 

The  court,  however,  took  a  few  days  time  to  consider 
of  it,  and  llien  judgment  was  ^ven  acccntling  to  DenisorCs 
opinion,  as  follows : 

Ryder y  C.  J. 

A  plea>  the  substance  whereof  might  have  been  ^ven 
in  evidence  on.  the  general  issue,  rnqr  yet  be  a  good  pleOi 
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as  a  release,  infancy,  &c.,  in  some  cases.     But  here,  the  1756. 

plea  of  an  account  is  not  proper  to  be  pleaded,  as  it  is  ""^r^ 

no  extinguishment ;  and  this  point  has  been  determined 

in  the  case  cited  from  Lord  Raymond.  _  ^  * 

Evans. 

Judgment  for  the  plwnttfF.  K.  B. 


WYNDHAM  agt.  CHETWYND. K.  B.  Same  term. 


On  an  issue  out  of  Chancery j  on  the  validity  of  a  will,  *  See  i  Bur. 
there  was  a  trial  at  bar,  in  Eauter  term  last,  and  a  ^special  ^^^' 
verdict  found;  but  before  it  was  drawn  up,  and  argued^  ^gion  of  the* 
viz.  in  Trinity  vacation,  the  defendant  died ;  and,  by  court  upon  a 
virtue  of  the  limitations  in  a  settlement  of  the  estate,  the  special  ver- 
premises  in  question  descended  to  Lord  Raymond^  for  \^^q  gent 
life;  on  whose  behalf,  Mr.  NbWo/i  obtained  a  rule,  at  the  from  Chan- 
beginning  of  this  term,  to  shew  <»u8e,  why,  when  judg*  ^^^  order 
ment  was  given  on  the  special  verdict,  it  should  not  be  the  postea  to 

entered  as  of  Easttr  Xj&tm  kst.    And  now  counsel  ap-  ^^  returned 

,  ^      _  ,  .  -  .         ,       as  of  the 

peared  hit  the  several  parties,  to  shew  cause  agamst  that  term  in 

rule :  they  insisted,  that  Lord  Raymond  was  a  stranger,  which  it  was 

and  no  party  to  the  suit^  nor  had  revived  it  in  Chancery^ 

and  that  he  "would  not  be  bound  by  the  determination. 

Mr.  Norton  J  and  Mr.  Clayton^  in  support  of  the  rule, 
cited  Stt.  427,  91^5.  1  Sid.  462.  Latch.  92.,  wfaa^^  the 
court  had  order^  their  judgment  to  bfe  entered  imirc  pro 
iKiur,  as  of  the  term  in  which  the  postea  was  returned, 
wbel^  the  party  died  before  k' was 'determineld;  and  this 
has  been  done,  because. the  judgment  would  otherwise 
be  indfl^tuat,  and  the  lust  of  the  court  shall  nbt  ediite 
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K.B. 


to  the  prejudice  of  any  body,  therefore  no  oontinuanoef 
are  entered,  but  the  judgment  stands  of  the  term  when 
it  might  have  been  given,  had  not  the  court  taken  time 
to  consider.  Harrison  v.  Wikoxj  H.  and  £.1  G.SL 
C.  B.  and  1  Ventr.  90 ;  and,  it  being  a  trial  at  bar,  and 
the  verdict  not  bdng  yet  drawn  up,  makes  no  difference: 
and,  as  Lord  Raymond  is  willing  to  enter  into  any  rule 
to  be  bound  by  the  determination  in  this  court,  that  will 
answer  the  same  end  as  if  he  was  a  party.  That  it  b 
time  enough  to  revive  the  suit  in  Chancertfj  when  this 
court  has  g^ven  thdr  ojunion,  because,  till  then,  that 
court  cannot  proceed. 

Tlie  court  asked,  whether  any  of  the  cases  dted  wofe 
applications  made  before  any  judgment  was  given  ?  To 
which  they  answered^in  the  negative. 


The  whole  court  was  dear,  that  the 
premature,  and  should  not  be  made,  till  the  court  had 
^ven  their  opinion ;  and  then  it  might  be  proper  for  the 
person  in  whose  favour  they  determined  (which  at  present 
no  one  could  tell)  to  make  this  applicaticm,  and  seemed 
dear,  they  should  thep  grant  it,  as  the  abatement  hap- 
pened pending  a  ctfr'  adv.  vulL :  and  whether  the  special 
verdict  was  drawn  up,  or  had  ever  been  argued  at  the 
bar  or  not,  they  hdd  made  no  difference;  as  it  must  be 
intended,  that  the  delay  proceeded  from  the  doubt  of  the 
court 


But  Mr.  Justice  Denison  was  of  opinion,  this  motion 
was  altogether  unnecessary,  as  well  as  premature ;  for, 
bang  the  case  of  an  issue  out  of  Chancery,  this  court 
g^ves  no  judgment,  but  returns  the  posteoy  and  their 
Opimon  as  to  the  matter  of  law,  into  the  Chancery,  and 
that  court  pronounces  the  decree^  this  bdng  only  to  s$r 
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ijsfy  the  conscience  of  the  chancellor ;  so  that  there  ought 
to  be  no  continuances  entered,  but  the  postea  returned 
as  of  the  term  it  came  into  court. 

The  court  seemed  to  think,  this  application  (if  neces- 
sary) would  not  have  come  improperly  from  Lord  Ray' 
mondj  who  represented  the  deceased  defendant,  though 
not  a  party  to  the  cause.  In  Easter ^  81  Geo.  S,  the  like 
>n  was  made  in  this  cause,  and  granted. 


2ft6 

1756. 

Wyndham 

agt. 

Chet- 

WYND. 

K.B. 


The  KING  agt.  ROYSTED. K.  B. 


Same  term* 


Indictment  against  the  defendant  for  having  in  his  Erroneous 
custody  false  weights.    Objection,  the  offence  laid  to  be  ^j'f  of  the 
on  the  4fth  of  June^  9H  Geo.  S.,  and  the  style  of  the  ses-  ficient  oiuse' 
acms  returned  was  10th  July 9  S7  Geo.  S.,  which  was  aL  for  quashing 
most  a  year  before  the  offence.    Mr.  Clayton  moved  to  ^*^^^ 
quash  it  on  that,  among  other  objections,  and  cited  Rast. 
Enir.  iW8,  p.  4  and  5. 

Demson^  J. 

This  18  a  nusance,  and,  in  casesof  that  kind,  the  court 
never  quashed  indictments.  But  as  the  objection  to  the 
style  would  be  fatal  on  a  demurrer,  and  as  it  would  be 
better  for  the  prosecutor,  to  prefer  a  new  indictment,  the 
eourt^  therefore,  directed  this  to  be  quashed,  and  the  rea* 
son  for  doing  it  to  be  assigned  in  the  rule. 
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Same  term. 


TRELAWNEY,  Bart.,  agU  Bishop  of  WINCHES- 
TER.  K.  B. 


BUbops  are 
not  re- 
strained by 
the  lit  of 
EUz.  from 
granting  an- 
cient offices, 
which  exist- 
ed before 
that  act^ 
with  the  ac^ 
customed 
fees  an- 
nexed; and 
grants  so^ 
made,  being 
allowed  by 
the  dean  and 
chapter^  are* 
valid,  inde- 
pendently of 
the  conside- 
ration of  the 
usefulness  of 
the  office. 
\Burr.2\Q. 
S.  C. 


Action  of  debt  by  Sir  John  Trtlawneyj  bert.,  fer 
<£600,  for  five  years  salary  of  two  offices,  wfaidi  he  hdd 
under  the  bishop,  by  grant  for  his  life ;  viz.,  Ist,  chief 
steward,  and  conductor  of  the  tenants  of  the  bishop,  at 
<£100  per  annum ;  and  Sdly,  keeper  of  the  wild  beasts 
of  the  bishop,  at  £9Q  per  annum.  The  bishop  pleads 
the  last  clause  of  the  stat.  1  Eliz.  c.  19 ;  and  that  the 
sud  offices  are  merely  nominal,  and  not  aiunent,  or  ne- 
cessary. Replication,  that  they  are  necessary,  &c.,  and 
traverses  their  being  merely  nominal;  and  four  issues 
joined  on  each  office.    The  jury  find  a  spedal  verdict; 

■ 

1st.  That  the  ofiice  of  chief  steward,  and  condiMlary 
&c.,  is  an  ancient  office. 

2d.  That  there  is  an  ancient  fee-annexed  thereta 

3d.  That  <£100  per  annum  is  the  ancient,  and  usual 
fee,  or  salary. 

#  .  ■  « 

4th.  That  in  1711,  Sir  Jonathan  TrelamneyjihenliAap 
of  Winchester,  granted  the  said  office  to  the  plaintiff  for 
life,  which  "was  oonfiimed  by  the  dean  and  chapter :  that 
the  plaintiff  entered  upon,  and  was  seised  of  the  ssid  office^ 
and,  for  several  feats,  rec^ved  the  said  ai^dient  fee;  or 
salary;  that  in  1734,  Dr.  Hoadleyy  tlie  defendant,  was 
translated  to  the  said  see,  and  that  he  continued  to  pay 
such  salary  until,  &c.,  and  since  hath  refused  to  pay,  &c. : 


•,1 
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they  find  the  clause  of  1  Eliz.,  c.  19>  and  sity,  that  the        1756. 
said  (rfSce  is  merely  nominal^  ^  ^""^ 

TaELAW^ 
NKY 

As  to  the  other  office^  they  find  it  not  to  be  an-         ^^ 
aeotj  nor  to  have  any  ancient  fiee,  or  salary,  annexed  to     fiighop  of 

*^  ^^'  Winches- 


The  doubt  of  the  jury  is  on  the  stat  of  Eliz.j  whether 
either  of  these  offices  be  void  by  it  or  not  ?  or  whether  it 
be  in  fi3rce  ? 

Mr.  Brereton^  pro  querente. 

This  was  but  a  private  act,  and,  for  that  reason^ 
aever  published.  4  Inst.  S6,  Prynh  Comment,  on  4 
Imt^  S9.  If  in  force,  how  comes  it  not  to  be  printed  P 
That  acts  of  parliament  may  remain  unrepealed,  and  yet 
be  of  no  force,  is  no  uncommon  thing ;  for  there  are  now 
no  less  than  three  acts  of  parliament,  remaining  unre- 
pealed, and  actually  printed  in  the  statute  book,  that 
require  freeholders,  voting  for  the  elections  of  knights  of 
the  shire,  to  be  resident  in  the  county ;  but,  since  the  case 
of  Sir  Watkin  Williams  Wynn^  and  Myddelton^  nobody 
will  say,  that  such  residency  is  necessary. 

Private  acts  will  not  conclude  the  party,  as  public  acts 
do,  but  must  be  pleaded.  4  Co.  75.,  5  Co.2.y  3  Lev, 
181.,  JBro.  Parliam.  61.  57. 

Wherever  an  act  is  of  a  public  nature,  and  treats  of 
more  things  than  one,  they  are  always  set  out  in  the  title 
of  the  act,,  which,  in  this  case,  is  only  to  ^ve  the  queen 
authority,  upon  the  avoidance  of  any  archbishopricks,  or 
bidiopricks,  to  grant,  &c.  In  Co.  Lit.  79,  the  preamble 
is  called  the  key  to  find  out  the  meaning  of  the  statute, 


TEB. 


I 

\ 


K^B. 
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175ff.       but  here  neither  title,  nor  preamUe,  say  one  syllable 
fJT'^^        lative  to  the  present  case ;  and  every  clause  in  that  act, 

^^27         e:^cept  the  last,  is,  most  evidently,  designed  for  quite  dif- 

g^^  ferent  purposes,  and  even  the  last  clause  does  not  leadi  the 

Bishop  of    F^es^t  case,  but  must  be  confined  to  new  created  offices^ 

Winches-  crated  ance  the  pas^ng  that  act ;  but  this  office  appears^ 

Tsa.  by  grants,  and  other  records,  to  have  existed  at  least  100 
years  before  thi»  statute,  and,  indeed,  is  coeval  with  the 
bishoprick.  Hereditaments  is  the  only  WOTd  in  Ibe 
clause  that  can  include  any  office  at  all,  and  thon^ 
the  law  may,  in  certun  cases,  construe  it  to  extend  to 
offices,  yet  the  meaning  of  the  legislature  must  be  inter- 
preted by  the  common  understanding  of  the  generality  of 
mankind,  which  would  never  so  construe  it ;  and  that  the 
legislature,  when  they  meant  to  include  offices,  made  use 
of  the  word  office,  appears  by  an  act  made  in  the  same 
session,  where  they  use  it  accordingly. 

The  subject  matter  of  the  act  was,  most  evidently,  die 
lands  of  bbhops,  because  it  requires  the  old  rent  to  be 
reserved ;  now  what  rent  was,  or  could  be,  reserved  in 
this  case? 

That  offices  of  trust  should  be  granted  for  a  time 
certain,  is  for  the  advantage  of  the  successor :  for,  were 
the  tenure  so  precarious  as  to  be  liable  to  be  removed  on 
every  alteration  in  the  see,  no  man  of  credit,  and  abili^, 
would  accept  of  it,  and  there  are  many  other  cases  of 
greater  inconvenience  to  the  successor,  that  have  been 
held  not  to  be  within  the  statute.     Bac.  Abr.  858. 

The  sole  view  of  the  act  seems  to  be  this :  before  SS 
H*  8,  all  Ushops  had  a  right  to  make  grants,  &c.,  idien 
confirmed  by  the  dean  and  chapter;  3^  H.  a  grra 
them  such  power  without  the  ocmcurrence  of  the  dean 
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and  chapter ;  and  then  comes  this  act,  1  Eliz*,  to  restrain        IJSG. 
their  grants  to  the  rules  there  prescribed.  "^^^^ 

If  BY ' 

Moore.  107.     One  instance  shews,  the  word  heredita** 

ments  must  be  applied  to  lands,  which  is,  that  all  such  |.. ,        ^ 

grants  to  the  king  should  be  void ;  now  such  an  office  as  WincHSs- 

this  is  could  not  be  granted  to  the  king.     The  long  ac-  teb* 

quiescence  of  all  succeeding  bishops  from  time  to  time,  ^^^»^^* 

to  this,  is  a  further  proof  of  the  goodness  of  the  plaintifiTs  ***    * 
daim. 

2dly.  Though  it  should  be  construed  to  extend  to 
offices,  it  cannot  affect  this,  which  the  jury  have  found 
to  be  an  ancient  office,  and  the  fee  being  as  ancient,  is  an 
aigument  of  the  usefulness  of  it,  and  proves  it  to  be  no 
new  burden,  bought  upon  the  bishop,  whose  revenue, 
by  an  inquisition  in  Q.  Eliz.  tiipe,  was  found  to  be 
<£4412  per  annum y  and  so  very  extensive  as  to  render 
the  office  of  necessity. 

Beffldes,  in  this  case,  the  plaintiiTs  long  uninterrupted 
possesaon  (forty  years  together),  like  the  statute  of 
limitations,  is  a  bar  to  the  bishop^s  plea ;  who,  (if,  as  I 
apprehend,  this  grant  is  at  most  voidable,  and  not  actually 
void),  has,  by  his  acquiescence,  confirmed  the  grant  for 
his  time. 

The  defendant  has  not  taken  the  proper  method  to 
disehai^  the  plaintiff  of  his  office,  for,  being  appointed 
by  deed,  he  must  be  discharged  by  something  o£  as  high 
a  nature,  Dy,  108.  And  though  the  plaintiff  should 
become  incapable  to  execute  it,  yet  that  would  not  vacate 
it,  because  he  may  execute  it  by  deputy.  And  this  is 
much  an  office,  and  salary,  that  tiiough  the  bishop  does 
refuse  to  let  him  act,  the  salary  must  be  paid,  being 

82 
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\J56.  granted  by  a  separate  clause :  Cr.  Car,  59 ;  and  the  plain-r 
tiff  has  been,  and  is  always  ready  to  act  when  called  upon. 
Cr.  Eliz.  686.     Ley,  76.     Cr.  Car.  16. 


TaELAW- 
NBY 


E.Bi 


agt. 
Bishop  of         There  is  no  case  in  the  books  where  such  a  grant  as 

WiKCHxs-    this  has  ever  been  attacked.    8  BrownL  187.     Grant  of 
TBA-         an  ancient  office  is  good,  and,  though  the  salary  be  in- 
creased, the  grant  b  good  for  so  much  as  the  old  flalai3r 
amounted  to. 

Non-user  is  no  forfeiture  of  such  an  office,  9  Co,  46. 

2  hev.  186.  If  it  be  an  ancient  office  before  1  Eliz,, 
that  is  an  evidence  of  its  use. 

Plowd.  377,  which  happened  8  Eliz.y  and  but  two 
years  after  the  making  this  statute.  The  archbishop  of 
Canterbury  would  avoid  a  grant,  made  by  his  prede- 
cessor, of  the  office  of  chief  parker,  to  a  father  and  sod, 
because  the  father  was  attainted ;  and  it  b  never  once 
intimated  by  the  counsel,  or  the  court,  that  it  was  a  void 
grant  within  1  Eliz.^  as  it  undoubtedly  would,  had  they 
so  understood  it. 

La/y  71.  The  grant  was  of  the  office  of  parker,  and 
the  successor  would  avoid  it,  because  more  than  the 
andeht  salary  was  assigned  him,  viz.,  pasturage  for  two 
horses,  and  whether  thb  was  a  grant  void  in  iota,  the 
court  was  divided,  but  the  judges  were  unanimous  it  had 
been  good,  if  the  ancient  fees  only  had  been  granted. 
Cro.  Car,  47.  S.  C.  And  there  it  is  said,  if  the  office  be 
a  new  one,  the  court,  and  not  the  jury,  are  to  judge 
of  the  reasonableness  of  the  fees,  but  neither  of  them  in 
the  case  of  ancient  offices,  prior  to  1  Eliz,;  the  jury  then 
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had  no  right  to  find  this  an  useless  office;  nor  do  any  of        1756. 
the  precedents  of  pleadings  in  these  cases  aH^e,  that  the 
office  is  useful,  or  necessary. 


This  is  a  case  of  great  consequence  to  many  families, 
and  several  bidiops  are  iraiting  the  event  of  this  cause, 
to  avoid  the  grants  of -several  ancient  offices  in  their  re^ 
qpeetive  dioceses,  made  by  their  predecessors.  Though  ^.^R 
one  of  the  offices,  in  the  present  case,  is  found  not  to  be 
in  ancient  office,  yet  it  was  granted,  and  the  present 
aslary  allowed,  soon  after  1  Eliz. 

Mr.  Praitf  for  the  defendant. 

The  only  points  for  argument  are, 

Ist  How  far  the  grant  is  maintainable,  as  a  valid,  legal, 
grant,  notwithstanding  the  disabling  act  of  1  Eliz. 

2d.  How  far  the  present  bishop^s  acquiescence,  and  pay- 
ing the  salary  of  eleven  years  together,  will  amount  to  a 
eonfirmation,  supposing  it  within  the  act 

As  to  the  other  objections,  I  will  cmly  barely  mention 
than,  as  they,  in  a  manner,  answer  themselves.  1st. 
The  act  is  said  to  be  obsolete.  This  is  a  pretty  assertion, 
as  it  is  in  ocxitinual  use,  and  every  grant,  &c.,  that  bishops 
make,  is  in  pursuance  of  it  Sdly.  The  word  heredita- 
ments won'^t  include  offices.  This  is  an  argument  of 
some  ingenuity  on  the  case  of  the  Bishop  of  Salisbury^ 
10  Co.  58.,  when  it  was  determined,  they  were  included. 
8dly.  It  was  intimated  rather  than  insisted,  that  an  an- 
cient office  ean\  be  ex[dained,  or  examined  into,  whether 
useful,  and  necessary,  or  not;  and  this  is  a  point  to  be 
spcdce  to.    4thly.  The  acquiescence,  whidi  is  also  to  be 
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175(1.        spoke  to.  5thly.  Above  half  the  argument  was  employed 
^  ^"^^        to  shew  this  an  office  useful,  and  necessary ;  but  the  jury 

k  RXLAW- 

ji^j^       have  found  the  contrary. 

Bishop  of        1st.  As  to  the  first  great  point,  which  I  proposed,  at 

WiKCHEs-  my  outset,  to  speak  to,  the  Bishop  of  Satisbun/s  cam 

y^**'        contuns  all  the  arguments  urged  on  the  other  adey 

V  .D        and  answers  them ;  though  Mr.  Brereton  has  studknidy 

avoided  mentioning  that  case. 

The  clausie  in  question  is  general :  "  All  grants,  feoff*? 
ments,  &c.,  of  lands,  tenements,  and  hereditaments,  par- 
cel of,  or  appertaining  to,  their  bishopricks,  diall  be  ab- 
solutely void,  other  than  leases  for  three  lives,  &c.,  reserv- 
ing the  ancient  yearly  rent,''  &c. 

The  purview  is  jdainly  to  restrain  bishops,  even  with 
the  consent  of  the 'chapter,  from  diminishing  the  revenues 
of  their  sees ;  which,  since  the  mortmain  act,  and  the  decay 
of  ancient  superstition,  became  highly  necessary. 

In  10  Co,  the  same  objection  was  made,  as  to  offices  nol 
being  within  the  act,  but  the  court  considering,  if  they 
were  not,  here  was  an  easy  way  to  evade  the  act,  by 
granting  out  the  revenues  in  the  name  of  offices,  held 
them  to  be  included  under  the  general  word  heredita* 
ments.  But  then,  as  no  rent  could  be  reserved,  fee, 
and  so  they  could  not,  by  the  act,  be  granted  at  all,  tb^ 
court  made  a  distinction  as  to  ancient  useful  offices^  and 
also  such  inodern  offices  as  should  be  instituted  of  neces> 
sity,  and  allowed  of  both  those,  with  this  distinction,  thiit 
as  to  the  first,  (the  andoit  offices),  they  carry  a  presum^v 
tion  with  them  of  their  reasonableness  and  use,  but  liot 
so  as  to  be  incontrovertible;  antiquity  never  can  give 
them  this  sanction ;  and  here  the  jury,  on  the  evidence 
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Ifld  befiare  them,  find  it  merely  nominal,  without  any  1756. 
seraoe,  nothing  but  baxely  receiving  the  salary.  Tha 
aniiqiuty  is  not  of  the  essence^  but  a  bare  inducement  of 
its  ua^fiihiess;  and  it  may  have  heea  so  fbnnerly,  and 
now  become  obsolete ;  which  word  may  much  more  pro- 
perly be  applied  here  than  to  the  act  of  parliament 


The  court,  then,  are  to  have  a  strict  r^ard  to  the  act, 
and  suffer  no  grants  of  o£Bces  to  prevail,  but  in  the  case 
of  necessity ;  but  if  they  allow  of  the  present,  all  the 
Ushops  will  be  rummaging  ijato  their  archives  for  ancient 
offices,  and  finding  any  among  their  muniments,  though 
disused  for  ages,,  they  will  revive  them,  and  so  defeat  die 
act;  but  the  court  won^t  suffer  this  loophole,  nor  suffer 
gnmtB  of  offices,  except  of  use,  and  necessity.  Cr»  Jac. 
«58.  Cro.  Car.  555.  Mar.  38.  Sir  fV.  Jones^  310. 
Cr.  Car.  4/7 y  which  confirm  10  Co. 

IUL  As  to  die  second  question  I  proposed  to  argue, 
how  far  the  bishop^s  long  acquiescence  can  amount  to  a 
confirmation.  And  here  a  distinction  is  to  be  made,  be- 
tween things  voidable  only,  and  such  as  are  actually  void. 

Here  the  act  declares  all  grants,  &c.  to  be  absolutely 
void,  to  all  intents,  and  purposes:  which  words  are  always 
construed  an  actual  avoidance,  except  some  impediment 
arises  firom  something  collateral,  as  a  subsequent  act  of 
parliament,  &c. 

So,  on  the  statute  of  H.  6,  for  avcnding  .bonds  made 
to  sheriffs,  it  is  resolved,  this  must  be  done  by  pleading. 
So,  to  avoid  a  fine,  there  must  be  an  actual  entry :  but 
these  are  cases  where  some  act  it  necessary  to  be  done, 
and  the  mode  of  avoidance  is  prescribed ;  but  here,  on  the 
death  of  the  grantor  (for,  during  his  time,  it  was  neither 


JK.B. 
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Tbelaw- 

NBY 


J  756*        void,  nor  voidable),  it  was  immediately  void  as  to 

successor,  without  any  act  whatsoever  to  be  done  by 

for,  on  the  grantor's  death,  the  obstruction  that  suspended 

_^^         the  (operation  of  the  statute  was  removed.     Co.  Lit,  46, 

Bishop  of     ^'  10  Co.  61.  8  Co.  59»  60.  1  Mod.  S34.    Case  of  the 

WiNCETBa-    Collegiate  Church  of  Southwell,  which  is  a  corporadon 

^   TRR.    ^    without  a  head,  and,  as  they  therefore  never  die,  either 

1^  ^         such  grant  would  be  void  presently,  or  good  for  ever; 

and  it  was  hdd,  in  that  case,  void  immediately. 

« 

The  present  is  a  case  which  in  its  nature  could  not  be 
confirmed :  but  if  it  could,  and  so  taken  out  of  the  sta- 
tute, it  must  be  at  common  law,  which  will  not  allow  it, 
without  the  concurrence  of  the  dean  and  chapter,  which 
must  be  by  deed,  and  is  not  pretended  here :  therefore 
absolutely  null,  and  no  act  of  the  bishop  alone  can  set  it 
up  again. 

All  the  other  arguments  are  answered  by  the  jujy^s 
finding  it  unnecessary. 

Mr.  Breretofiy  in  reply. 

I  did  not  contend,  that  the  whole  act  was  void,  or  ob- 
solete, but  only  the  last  clause  of  it. 

Offices  could  not  be  meant  in  the  act,  and  what  is  said 
in  10  Co.  is  only  obiter  by  the  justices,  and  was  not  ju- 
dicially before  them  in  that  case ;  and  that  was  one  reason 
I  did  not  cite  the  case,  and  another  reason  was,  that  it 
did  not  make  to  my  client's  purpose. 

I  admit,  the  intention  of  the  act  was  to  keep  the  re- 
venues as  they  then  were :  but  this  is  found  to  be  an 
ancient  office  at  that  time;  and  I  have  before  eodea* 
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voured  to  shew,  that  the  jury  are  not,  in  this  case,  to        1755. 
judge  of  the  usefldness  of  it 

Ulierius  consilium. 


Hilary  Term,  80  Gto.  II.  1767. 
Mr.  Narton^pro  quer\ 

I  shall  confine  myself  to  the  demand  of  <£500,  for  the 
nlaiy'  of  the  oflSce  of  chief  siteward,  and  conductor  of  the 
>*8  tenants. 


'    At  the  last  argument,  some  things  were  insisted  on 
which  I  shall  just  mention,  and  so  lay  out  of  the  case. 

The  1st  of  EUz.  was  said  to  be  an  obsolete  law :  but 
that  I  shall  not  contend ;  for  that  statute  has  often  come 
before  the  court,  and  been  always  held  in  full  force. 

It  was  also  said,  that  offices  are  not  within  the  pur- 
view, and  meaning,  of  that  law :  but  since  the  case  of  the 
Bishqp  of  Salisbury,  in  10  Co,,  that  is  too  much  for  me 
to  contend. 


It  was  Ukewise  said,  that  this  being  a  private,  and  penal, 
law,  and  introductive  of  new  restraints,  it  is  to  be  con- 
strued strictly :  but  that  I  shall  not  greatly  insist  on. 

And,  not^thstanding  I  make  all  tliese  admissions,  yet, 
I  af^Mrehend,  it  will  not  prejudice  my  client 

This  much  being  premised,  I  come  now  to  the  matter 
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1757*        in  question,  which  must  be  determined  on  a  solid  con* 
Teelaw-    struction  of  the  statute  I  have  mentioned,  of  Ist  Eliz, 

KEY 

agt.  By  common  law,  bishops,  with  the  consent  of  th^ 

Bishop  of    chapters,  might  have  alienated  the  possessions  of  their 

Winches-  ^^^^  without  control,  in  the  same  manner  as  any  owners 

^^ [  ,     of  estates  in  fee  simple.     The  statute  of  82  ^.  8.  c.  28. 

|r  ^  enabled  them  still  to  do  more,  viz.,  to  makje  leases  with- 
out the  consent  of  their  chapters.  Then  came  this  stat. 
of  Eliz.y  to  prevent  the  mischief  that  wpuld  arise  to  re- 
ligion by  the  alienation  of  church  possesaons. 

The  questions  here  are,  1st,  whether  this  giant  fiills 
within  that  statute  ?  or,  in  other  words,  whether  this 
grant  is  a  greater  prejudice  to  the  suooesscnr  than  the 
predecessor  found,  and  more  than  the  suooesscH:  oug^t  to 
bear  ?  If  that  is  so,  the  grant  is  void,  unleps  the  now 
defendants  acts  have  estabUdied  the  grant  for  his  time, 
which  will  make  a  second  question  in  the  case. 

1st.  The  jury  have  found,  that  this  is  ax\  ancient  i^ioe, 
and  that  the  salary  now  annexed  to  it  is  the  ancient 
V  salary :  which  must  mean,  that  they  were  so,  at  and  before 

the  making  of  the  1st  Eliz.  Now  that  statute  has  no 
further  retrospect  than  to  the  first  day  of  that  session  of 
parliament ;  and  therefore  it  could  not  vacate  the  grant 
then  in  being  of  this  office ;  it  might  as  well  be  extended 
to  repeal,  and  annul,  all  prior  grants  at  common  law  of  the 
quondam  possessions  of  this  see. 

The  view  of  that  act  of  parliament  plainly  was  to  pre- 
vent future  new  dilapidations,  and  that  successors  might 
receive  the  revenues  of  their  bishopricks  in  as  good  plight 
as  the  predecessors  found  them.  As  to  this  office,  it  might, 
lor  what  c^ppears,  have  been  coeval  with  the  bishoprick 
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itself,  and  therefore  every  bishop  was,  in  respect  of  it,  in 
as  good  a  condition  as  his  predecessor. 

If  the  bishop  for  the  time  being,  when  the  act  was 
made,  could  not  rescind  the  grant,  why  must  the  present  ? 
Indeed,  all  the  bishops,  ever  since  the  see  founded,  ap- 
pear to  have  been  in  the  same  plight  as  to  this  office^  for 
the  verdict  finds  it  to  be  immemorial. 

If,  then,  this  is  not  a  case  within  the  meaning,  it  is 
very  clearly  not  within  the  words  of  the  statute. 

Let  us  now  see,  what  precedents  there  have  been  on 
this  point ;  and,  as  to  them,  not  one  is  to  be  fpund,  to 
warrant  the  construction  contended  for. 

The  great  case  dted  was  that  which  I  have  mentioned, 
of  the  Bishop  of  Salisburif.  That  case,  as  reported  by 
Lord  Coke^  contains  a  great  deal  of  matter  (as  most  of 
his  cases  do),  more  than  is  expressly  to  the  point  before 
the  court  The  sole  question  in  dispute  was,  whether  a 
place  usually  granted  for  one  life,  could  be  granted  for 
'two;  it  was  held  it  could  not ;  but  that  does  not  contra- 
diet  my  doctrine.  It  is  expressly  said,  that  a  grant  of 
an  ancient  office,  8lc.  remains  as  at  conimon  law,  and 
therefore  must  be  confirmed  by  the  chapter :  from  whence 
it  follows,  that  if  the  grants  are  so  confirmed,  they  do 
bind. 

The  present  is  an  andent  office,  the  salary  is  the  an- 
dent  salary,  the  grant  is  confirmed  by  the  chapter;  so 
that  my  Lord  Coke\  is  an  authority  in  point 


1757. 


Tbelaw- 

agt. 

Bishop  of 

WivcHEa- 

T£a. 


K.B. 


The  true  ground  on  which  that  case  was  determined, 
I  iq)prehend,  was,  because  the  grant  was  to  two,  when 


Teelaw- 
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1757.        the  usage  only  warranted  a  grant  to  one ;  and  not  for 
the  reascm  the  learned  reporter  mentions,  viz.,  ^  because 
such  offices  are  not  grantable  to  two,"^  as  will  appear  by 
^^^  a  case  I  shall  mention  by  and  by. 

Bishop  of 

WiNCHEft*-       The  case  next  cited  by  Mr.  Pratt,  on  the  last  argu- 

^  Tf^^     ment,  was  Cro.  Car.  268 :  but  that  case,  when  oonci- 

-g^  n         dered,  will  not  impeach  what  I  am  contending  for ;  it 

receives  the  same  answer  wit|i  the  case  I  was  just  now  on 

from  10  Co. 

He  then  cited  Cro.  Car.  47,  which  is  a  material  case 
for  the  confflderadon  of  the  court :  for  the  usage  is  there 
laid  down  as  the  criterion  of  the  validity  of  grants  of  this 
kind. 

Cro.  Car.  555,  was  also  cited  on  the  last  argument; 
and  this  is  the  case  I  just  now  alluded  to,  as  it  from 
thence  appears,  that  the  reason  given  by  my  Lord  Coke^ 
could  not  be  the  ground  the  court  went  upon  in  their 
determination  of  the  Bishop  of  Salisbury's  case,  but  the 
reason  must  have  been,  because  it  was  not  granted 
agreeably  to  the  usual  manner.  The  court  will  not 
consider^  whether  the  office  is  useful,  or  not,  so  as  the 
immemorial  usage  is  observed. 

None  of  these  cases,  I  hope,  impeach  my  doctrine ; 
some  of  them  are  almost  in  point  for  me. 

¥ 

This  case  is  of  an  ancient  office,  which  is  as  at  com- 
mon law,  unaffected  by  the  act  of  parliament ;  and,  as 
I  said  before,  the  bishop  may  as  well  rescind,  and  vacate^ 
all  ancient  grants  of  the  episcopal  possessions,  as  over- 
throw this. 
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Bat  I  need  not  rely  on  the  cases  dted  on  the  other        1757. 
side,  fat  there  are  others  that  I  may  call  in  aid,  which  I 


K.  B; 


shall  just  name,  without  stating  them  at  large.    However,     '^^''^'^- 
befofe  I  proceed  to  them,  I  shall  just  observe,  that  it 
can^'t  be  said,  that  this  is  an  useless  office,  (if  that  was     Qigh^n  of 
material,)  in  so  opulent  a  see;  and  the  verdict  finds  that   WivcHEd^ 
another  person,  named  by  the  bishop,  now  does  the  plain-        ^^R; 
tiff's  du^ ;  and  if  that  method  of  rendering  offices  Use- 
less should  be  allowed,  every  officer  may  be  superseded 
by  the  same  means,  viz.  by  the  bishop  naming  one  whose 
&ce  he  likes  better. 

But  now  I  return  to  the  cases  I  was  going  to  trouble 
your  loidship  with,  ft  Lev.  186,  8  Keb.  472.  S.  C.  though 
under  another  name.    4  Mod.  16,  279. 

Should  a  different  construction  prevail,  many  incon- 
vauences  would  follow;  for  there  are  many  offices  in 
Inshopricks,  anciently  granted,  and  at  that  time  useful, 
whidi  are  now  become  useless,  by  the  bishops  employing 
other  people  to  execute  them ;  and,  if  that  should  vacate 
them,  many  families  would  be  deprived  of  their  sub- 
sistence. 

Sdly.  But  should  this  be  esteemed  an  office  within  the 
restraint  of  the  stat.  of  £/tz.,  then  the  second  question 
arises,  viz.  whether  the  acts  of  the  present  bishop  shall 
establish  the  grant  for  his  time  ? 

The  grant  was,  in  its  creation,  good,  as  it  bound  the 

■  person  who  made  it,  and  therefore,  at  most,  voidable 

only.    The  present  bishop  has  paid  the  stipend  for  eleven 

years,  and  if  any  thing  can  operate  as  a  confirmation,  so 

long  an  acquiescence  must.    Both  parties  have  mutually 


270  NOTES  OF  CASES  IN  K.  B.  6Ur. 

1757*  confirmed  the  grant,  the  one  by  payment,  the  other  by 

^  '^^^^  receiving  the  salary. 

agt.  Though  a-person  makes  an  office  usdess  by  appointiiig 

Bishop  of  another,  yet  that  does  not  vacate  it;  Cro.  Car.  59,  is  a 

WxNCKSS-  case  exactly  to  that  purpose. 

TEE. 


'    r.  Upon  the  whole,  therefore,  I  submit  it,  that  this  is  not 

a  case  within  the  1  JB/u.,  or,  if  it  is,  that  it  is  neverthetesa 
confirmed  by  the  present  bishop  tor  his  time. 

Mr.  Solicitor  General  iXorke)^  on  the  othc^  side. 

This  is  a  question  of  law,  not  of  generosity ;  and  b  of 
great  consequence  to  the  bishops  in  general,  particuksfy 
to  those  of  small  sees. 

What  Mr.  Norton  said,  of  another  person  being  em- 
{doyed  in  the  office,  is  not  found  in  the  verdict;  therefeie 
to  be  laid  out  of  the  case.  The  verdict  finds  the  ofliee 
merely  nominal. 

The  matter  is  now  reduced  to  a  single  point,  upon  the 
first  grant  of  the  office  of  steward,  and  conductor  tenen- 
tium  g  and  the  question  is  to  be  determined  upon  a  true 
and  solid  construction  of  a  few  words,  in  a  single  clause, 
at  the  latter  end  of  the  statute  of  1  £/u.,  whether  grants 
of  offices  are  within  that  act 

In  the  course  of  my  argument,  I  shall  consider, 

1st.  Whether  the  exception  of  any  office^  out  of  the 
restraint  of  this  act,  does  not  arise  firom  their  bemg  offices 
of  necessity  P 


K.  B. 
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idly.  I  shall  take  notioe  of  the  obgecticnis  taken:  1st,  1757. 
of  the  antiquity  of  the  office.  2d.  How  far  the  bishq>  '--v— ' 
has  affinned  the  grant  by  payment  of  the  salary.  Trelaw- 

As  to  Hie  Ist  point.  g.^J^p  ^^ 

WlUCHES- 

Before  the  council  of  Nice,  bishops  might  make  grants         T1E.K. 
without  the  confirmation  of  their  chapters,  but  that  was 
altered. 

Soon  afler  the  reformation,  grants  of  bishops,  even  with 
such  confirmation,  were  found  inconvenient:  therefore 
Queen  Eliz.^  and  her  administration,  furthered  this  re^ 
straining  act. 

The  le^slature,  at  the  reformation,  left  the  Inshops  all 
convenient  powers  (afl  to  make  leases  by  32  H,  8.),  but 
not  to  alien. 

As  I  have  mentioned  the  act  for  lea^g,  I  will  shortly 
take  notice  what  has  been  the  construction  on  that  law, 
A  lease  for  a  longer  term  than  is  mentioned  in  that  sta^ 
tute  is  void  absolutely  as  to  the  successor,  though  it  binds 
the  maker  of  it  Ley,  78.  Grants  of  advowsons  have 
been  held  not  good,  because  no  rent  can  be  reserved  to 
the  successor. 

Such  offices  have  been  held  to  be  restrained,  as  are  not 
permitted  by  the  exception.  Bishop  of  Salisbury's  case, 
10  Co, 

Two  things  have  been  allowed  to  make  grants  by 
bishops,  of  such  offices,  prevail;  Ist  If  the  office  is  ne- 
cessary. Sd.  If  the  grant,  and  the  salary,  follow  the  usage 
before  the  act  of  parliament 


TUSLAW- 

Nxr 
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1^57.  The  leading  case  is  that  of  the  Bishop  of  Salisbury  / 

and  nothing  can  be  stranger  than  the  reasoning  upon  the 

neoesfflty  of  offices  granted,  which  Lord  Coke  sets  forth 

^^         in  his  report  of  that  case;  though  I  admit,  with  Mr. 

Bishop  of     Norton,  that  the  case  was  different  from  this :  but,  not- 

Winches-    withstanding  that  observation,  Lord  Coke's  reasons  in 

^j^**        his  Reports,  fit)m  one  end  of  his  book  to  the  other,  have, 

^  n         with  very  few  exceptbns,  been  always  held  good  law^ 

though  they  were  not  necessary  to  the  determination  of 

the  case  then  before  the  court.      In  all  that  case,  it 

appears,  the  utility,  and  necessity,  of  the  office  is  most 

considerable,  and  none  of  the  cases  cited  by  Mr.  tior- 

ton  shew,  that  usage  is  a  sufficient  ingredient,  without 

utility,  &c. 

In  Lejf,  78,  that  is  the  ground  gone  upon  by  Mr. 
Justice  Hution.  In  Cro.  Car.  47,  the  Bishop  of  Ely^s 
housekeeper'^s  case  is  mentioned,  the  grant  of  which  was 
held  good,  because  the  office  was  necessary. 

Cro,  Car,  368,  the  court  held  grants  of  offices  of  ne- 
cessity good^  against  the  successor^  but  others  not  good. 

Cro.  Car,  556.  The  necessity  of  the  office  is  an 
ingredient  in  that  case. 

In  all  those  cases,  the  antiquity  is  only  an  evidence  of 
the  necessity,  a  presumptio  juris,  et  dejure,  but  not  con- 
clufiivc  evidence ;  and  the  jury  have  found  this  a  nominal 
office  only. 

I  shall  now  consider  Mr.  Norton's  objections  : 

He  says,  the  clause  relates  only  to  offices  created  since 
the  statute,  and  that  necessity  is  only  material  in  new 
offices. 


4^. 


#■ 
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« 


K.B^ 


I'  shall  deny  this^  upon  the  authority  of  the  Bishop  of       1757, 
Chester*s  case,  in  10  Bep.  _  ^"^ 

JSZY 

As  to  the  cases  Mr.  Norton  cited.  ^^^^ 

Bishop  of 
i  Lev,  126.     The  utility,  and  not  the  prescriptive    Winche%* 

usage,  is  S£ud  to  be  the  necessary  ingredient.  ^    te%» 

4  Mod,  There  die  word  *  usefulness'  is  mentioned. 

Suppose  the  grant,  now  under  your  lordship's  consi- 
deration, had  expressed,  that  no  office  should  be  annexed, 
but  that  the  party  should  bear  the  name  of  such  an  office 
only,  would  tlie  court  endure  it?  This  is  the  same  in 
fact,  for  the  jury  have  found,  that  no  duty  is  annexed  to 
this  nominal  office. 

.  As  to  the  voidableneds  of  the  office,  it  is  said,  the  bishop, 
has,  by  payment  of  the  salary,  confirmed  the  grant. 

It  is  not  a  necessary  consequence,  that,  because  th^ 
grant  was  good  against  the  grantor,  it  must  therefore  hf^ 
90  against  his  successor. 

If  the  successor  has  a  remedy  to  recover  the  rent,  and 
where  a  rent  is  reserved,  a  grant  would  be  voidable  only; 
but  where  an  office  is  granted,  and  a  salary  annexed  to  it 
^  to  be  paid,'  it  is  absolutely  void. 

Leases  for  years,  or  for  lives,  of  things  in  livery,  are 
voidable  only,  because  there  is  a  remedy  for  the  rent : 
but  leases  of  things  which  lie  in  grant  have  been  said  to 
be  void  against  the  successor  of  a  bishop,  because  there 
Was  not  (before  the  statute  of  8  Ann)^  any  remedy  to 
recover  the  rent,  by  distress,  or  assize,  or  otherwise. 

T 


*' 
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if  57,  In  the  case  of  ofRces,  all  grants,  to  the  manifest  dimina- 

tion  of  the  revenues  of  the  see,  are  absolutely  void.    Thftr^ 
370. 


Tbelaw- 

NEY 


^. .        p         Lincoln  College  case,  3  Co»  69,  also  supports  this  doc- 
WiNcHES-   ^"^^  *  ^  MoJ.y  204>>  is  likewise  material ;  the  reasomng 
TEft.         of  which  case  stroo^y  supports  what  I  say,  that  the 
grant  was  void  ab  initio. 


K.  B. 


I  may  conclude,  therefore,  that  the  judges  have  only 
mentioned  the  antiquity  as  evidence,  but  not  oonduave 
evidence,  of  the  utility. 

If  the  grant  is  not  absolutely  void,  in  some  caaea  it 
oould  never  be  avoided:  as,  for  instance,  in  the  church  «f 
Southwell ;  where,  as  the  corporate  body  never  dieS|  • 
receipt  of  the  rent  only,  immediately  upon  the  grant 
being  made,  would,  aoc6rding  to  Mr.  Norton^  dfictdile^ 
confirm  it  Hex  the  whole  term. 

X  will  just  observe  one  thing  more:  Uiat  it  a{^pearSy  the 
grants  of  this  office  have  been  esteemed  as  complimeoti 
only,  it  having  been  formerly  granted  to  the  Duke  of 
Norfolk,  to  the  son  of  the  Duke  of  Norfollf,  and  since 
then  to  the  Lord  Clarendon^  8ic. 

Mr.  Norton's  reply. 

It  has  been  said,  that  the  necessity  is  the  sole  matter 
to  support  a  grant  of  such  offices  as  this ;  there  I  differ 
from  Mr.  Solicitor  General.  That  argument,  I  admit, 
holds  strong  against  all  offices  granted  since  the  act,  but 
to  cases  before  the  act  the  doctrine  does  not  apply,  nor 
can  a  single  case  be  produced  to  prove  it. 

If  the  present  bishop  received  the  revenues  of  the  see 
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in  the  same  plight  as  his  predecessor  hrid  them  trans-  1757. 
mitted  to  him,  how  is  this  a  case  within  the  act  of  par* 
liament?     If,  then^  the  case  is  as  at  common  law,  it  will 

hardly  be  contended  witli  me,  but  the  bishop  may  grant,  ^  ^ 

with  the  consent  of  his  chapter ;  and  I  take  it,  that  this  Bishop  of 

18,  clearly,  quite  out  of  the  statute.                          '  Winches^ 

T£E. 


TB£LAW« 
NET 


After  two  or  three  days,  takeu  to  confer  with  Mr. 
JusdcQ  Wilmoty  (Lord  Commissioner  (rf  the  Great  Seal), 

t2 


I  donH  urge  the  antiquity  as  an  evidence  of  the  utility 
of  the  office,  but  to  shew,  that  it  is  not  a  case  included  in  *    * 

'  the  statute.  The  case  in  Ley  was  of  a  new  office,  created 
since  the  act  of  parliament  made,  and  a  new  fee  was 
umexed  to  it ;  so  that  that  case  is  nothing  to  tlic  purpose.  ^ 

Besides,  I  did  submit  it,  and  do  so  again,  that  this  i9 
an  useful  office  in  its  nature ;  and  it  being  now  rendered 
useless  does  not  affect  the  argument 

It  has  been  said,  that  Lord  Coke  turns  upon  the  Ae# 
oesmty  of  the  office.  What  he  there  says  is  beade  tbd 
question  then  before  the  court 

As  to  the  voidableness. 

Much  that  Mr.  Yorke  has  said  to  this  poipt  goes  upon 
|l)egging  the  question :  for  can  it  be  sud,  that,  in  this  casey 
fiom  the  nature  of  the  office,  there  was  not  a  good  con<i 
aideration,  upon  granting  the  office  ? 

The  bishop  must  have  such  officer,  whether  he  employs 
diU  man  or  not 


<76 
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1757' 

Teelaw-^ 

NET 

agt. 

Bishop  of 
Winches- 
ter. 


K*B. 


who  had  heard  the  former  argument,  the  judgment  df 
the  court  was  given  to  the  following  effect. 

Lord  Mansfield^  C.  J. 

We  are  all  unanimous,  and  so  is  my  brother  Wilmoip 
who  heard  the  former  argument,  in  the  judgment  I  shall 
conclude  with. 

At  common  law,  a  bishop,  with  the  confirmation  of  the 
dean  and  chapter,  might  dispose  of  the  estate  of  his  se^ 
and  bind  his  successors,  as  much  as  tenant  in  fee  oouU 
bind  his  heirs.  The  statute  of  1  Eliz,  was  made  to  pre* 
trent  the  power  of  alienaticm,  and  the  diminution  of  the 
revenues  of  the  see.  The  words  of  that  act  are  material: 
patents,  or  grants,  of  dHces  are  not  mentioned  in  it^  nor 
are  there  any  general  words,  or  expressions,  adapted  to 
the  case  of  offices,  though,  at  that  time,  all  bishops  had 
patent  officers  for  life;  therefore^  if  the  legislature)!^ 
intended  to  comprehend  them,  they  would  have  used 
words  sufficient,  and  proper,  and  taken  them  in. 

Continuing  old  offices  was  not  a  dilapidation  of  the 
revenues  of  the  see :  such  grants  bring  no  new  charges, 
only  continue  the  old  ones,  and  the  bishop,  r^nmtiDg 
them,  thereby  transmits  no  greater  an  incumbrance  to  his 
successor,  than  he  received  from  his  predecessor* 

It  is  to  be  observed,  that  the  act  has  no  retrospect  but 
from  the  S2d  o(  January j  1558;  and  offices  were  so  little 
thought,  at  that  time  of  day,  to  be  within  the  act,  that 
the  Bishop  of  £/y,  on  the  20th  of  April  following^ 
granted  an  entirely  new  office,  with  a  new  salary^  viz. 
the  office  of  housekeeper,  at  a^3  per  ann.  wages.  About 
ten  years  afterwards,  viz.  Hil.  10  Eliz.y  the  validity  rf 


Ii.Rt 


NOTES  OF  CASES  IN  K.  B.  &c.  277 

lliat  grant  came  in  question,  and  the  court  held  it  good,        1757« 
"  as  it  was  necessary,  and  the  fee  reasonable,^  Ley,  78.         ^*^^ 
In  that  case,  ^  the  office  was  a  new  created  one,  as  I         X7,_    * 
have  just  observed,  it  was  proper  to  consider  tlie  neces-         ^^^ 
aty ;  but  yet  I  can't  help  observing,  that  it  is  pretty  ex-     Bishop  of 
traordinary  that  it  should  be  held  necessary  that  a  bishop    \V  ikchesn 
should  appoint  a  housekeeper  for  his  successor,  and  the        ^^**  * 
stipend  too  seems  very  large,  as  <£3  was  as  much,  at 
that  time,  as  £Q0  is  now.     It  appears  therefore,  upon 
the  whole  of  that  case,  that  they  deemed  offices  not  within 
the  act. 

The  next  cose,  in  point  of  time,  is  cited  in  10  Co.  61^ 
6.  Xey,  75.  The  grant  there  was  held  bad,  because  the 
tlung  granted  was  in  fact  no  office ;  but  a  merely  co- 
lourable pretext  for  alienating  the  revenues  of  the  sue. 

In  43  £/iz.  the  true  distinction  is  taken,  where  th^ 
Archbishop  of  Canterbury  granted  the  office  of  surveyor, 
with  the  ancient  salary,  and  also  an  additional  salary ;  and 
the  grant  was  held  bad,  because  of  the  additional  salary,^ 
a&  it  was  an  entire  grant 

In  the  making  of  the  statute  of  1  Jac,  c.  3,  the  legis- 
lature had  this  act  of  1  Eliz.  under  their  consideration  ; 
and  though  the  bishops  had  uniformly  granted  these 
offices  during  the  long  reign  of  Q.  jE/iz.,  yet  they  did 
not  in  that  act  restrain  them,  which  shews  they  did  not 
intend  it,  but  were  satisfied  with  having  prevented  anj^ 
new  charge. 

Since  10  Eliz.  to  this  day,  no  grant  of  a  new  office  has 
been  held  good,  because,  as  I  said  before,  that  is  a  co^ 
kmrable  alienation  only,  and  the  act  might  be  evaded ; 
but,  on  the  other  hand,  no  grant3  of  cdd  offices,  with  the 
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I}r57.  old  fee,  have  been  held  within  the  statute,  therefore  they 
remain  as  at  common  law,  and,  consequently,  good;  the 
utility,  or  necessity,  of  the  office  has  nothing  te  do  with 

^^^  the  matter,  so  that  the  office,  and  salary,  are  old. 

Bishop  of 
Winches-       In  the  Bishop  of  Salisbury s  case,  which  was  11  Jot. 

*•*•    ^     ist,  there  is  no  allegation  of  the  utility  of  the  <^ce^  jret 

the  grant  was  held  good ;  fifth  resolution  of  that  ctfse^ 


Ta«LAW. 


KyB. 


The  next  case  in  point  of  time  was  2  Car.  1.,  reported 
in  Cro.  Car,  47,  Ley  71 :  there  is  no  such  allegaticrti  \n 
that  case ;  the  question  there  tiurned  on  the  new  fee 
being  added. 

The  next  authority  I  meet  with,  was  the  renter's  of 
the  Bishop  of  Rochester^  14  Car,  1st,  which  came  before 
the  court  on  a  special  verdict,  in  which  there  was  not  a 
word  of  the  utihty,  or  necessity. 

Thus  was  the  reasoning,  and  construction,  consistEOti 
from  1st  Eliz,  to  14  Car.  1st ;  but,  from  a  misapplied- 
tion  of  the  reasoning  in  the  Bishop  of  £/y's  case,  and 
echoing  that  on  the  Bishop  o[  Salisbury s  case,  the  coun- 
sel, ex  abundantiy  endeavoured,  in  subsequent  cases,  to 
fihew  the  ofiices  useful,  and  necessary,  as  if  that  was 
what  made  the  grants  valid ;  but  their  arguments  are  so 
inconclusive,  that  one  is  sorry  to  repeat  them.  The  truth 
is,  that  no  offices  granted  by  bishops,  in  this  manner^  ex- 
cepting judicial  offices,  are  necessary. 

But  how  useless  soever  these  officqg  are,  if  in  being 
before  the  statute  of  Eliz.y  they  are  good,  and  stand  as  at 
common  law. 

This  brings  us  to  2  Lev.,  136,  which  was  27  Car.  II. 
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Tliere  the  office  is  found  to  be  a  necessary  office :  but 
Lord  Hale,  who  thought  for  himself,  and  reasons  always 
clearly,  established  the  above  distinction ;  and  held  offices, 
in  being  before  the  statute,  not  within  it ;  and  does  not 
adopt  the  necessity  of  the  office,  though  that  is  expressly 
found,  as  a  reason  for  his  opinion. 

In  the  case  of  Jones  v.  BeaUy  4  Mod.  16,  Id,  27, 
which  was  in  1691)  *  the  old  usage*  was  the  single  queSi- 
tion. 


175;. 


Teelaw- 
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K.B. 


The  present  office  is  found  never  to  be  more  useful 
than  now ;  yet  grants  of  it  have  always  been  looked  upoQ 
to  be  good,  as  well  since,  as  before  the  statute  of  1  Eliz. 

Hhe  contradictory,  and  inconclusive,  arguments  about 
utility,  in  some  of  the  cases  in  print,  have,  I  fancy,  raised 
die  present  question,  after  the  bishop  had  afcquiesced 
deveii  years. 

We  are  all  unanimously  of  o^nion,  that  an  office 
which  existed  before  1st  Eliz.  is  not  within  that  statute, 
but  may  now  be  granted  as  at  common  law,  with  the 
concurrence  of  the  chapter,  without  any  regard  to  the 
utility  of  it ;  and  we  think  this  opinicm  agreeable  to  all 
the  judicial  authorities  once  that  act 


Judgment  for  the  plaintiff. 
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1756.        DOE,  lessee  of  BROWNSMITH,  agt.  DENNY  (a^ 

HiL  Term,  K.  B. 

79  G.  2. 

An  appoint-       Serjeant  Primey  for  the  plmntifT. 
ment^  limit* 

mg  an  e^te      Qn  the  trial  of  this  cause,  at  Suffolk  assizes,  a  special 

to  a  son  m  .  ^  .  , 

fee  and  in     ^^^^^  ^^  reserved  for  the  opinion  of  this  court,  which 

case  he  dies  stated,  that  before  the  execution  of  the  deeds  after  men- 
tv-one  snil'  ^^^^>  Henry  Tompioriy  of  Ipswich^  was  seised  in  fee  of 
without  is-     an  estate  in  Somershanij  and  that  Mary  Hamond  was^ 

sue,  over  to  y^  jy^g  manner,  seised  of  an  estate  at  SwiUand^  (beinc:  the 
another,  18  .   .  .      .  >x       o 

mot  sup.         parcels  m  quesUon.) 

ported  by 

S  V^e*  That  by  deeds  of  lease,  and  release,  dated  the  28d,  and 

inent,  S4th,  oiJunty  1727>  the  release  being  triparute,  between 

whereby  a      jjf.  Hamondy  of  the  first  part,  H.  Tompwriy  of  the  aecond 

Wife  18  en- 

titled  if         P*"^  ^^'^  — —  Halesj  and  another,  of  the  third  part :  in 

there  should  consideration  of  an  intended  marriage  between  Tompion^ 
distribute  *"*^  Hamondj  they  convey  both  estates  to  the  said  HaUij 
the  estates  and  others,  and  their  heirs,  to  the  use  of  H.  Tompumy 
fflaiongst  £jjj.  jj£g .  remainder  to  Mary^  for  life ;  remainder  to  such 
own  discre-  child,  and  children,  of  their  bodies, ybr  such  estates^  and 
tion,  and,  in  subject  to  such  provisosy  condUious,  and  limUations^  as 
issue  to  de-  ^^^9  by  ^^ed,  or  will,  (notwithstanding  her  coverture) 
vise  the  same  should  appoint :  and,  for  want  of  such  appointment,  to  all 

to  wnomso-    ^^^  children,  equally,  and  their  heirs,  as  tenants  in  corn- 
ever  Sue  . 
shall  ap-         mon.     And  in  case  there  shall  be  no  such  issue ^  then  to 

pomt.  such  persons,  and  for  such  estates,  &c.  as  Mary  should 

by  deed,  &c.  give,  order,  limit,  or  appoint;   and,  for 

want  of  such  appointment,  then,  as  to  the  premises  in 

Swillandy  to  the  right  heirs  of  Mary. 

(a)  See  Adams  v.  Adams,  Cotop.  651.   Sayer^  ^gs,    Wik. 
Bro.  Ch.  Rep.  51. 


Doe, 

lessee  of 
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Henry y  and  Mary^  intermarried,  and  had  issue  only        I756f. 
one  child^  viz.  a  son,  Henry,     Henry ^  the  father,  died 
in  17S9,  leaving  his  wife,  and  infant  son ;  the  said  Mary^ 
the  wife,  in  1733,  leaving  her  son,  Henry ^  under  age.  ' 

SMITH, 

The  said  Mary^  during  her  widowhood,  and  in  the         -«^^ 
year  1738,  made  her  will,  and,  therein  reciting  her  power     Dejjny^ 
under  the  settlement,  she,  by  virtue  thereof,  and  of  all    n-^^v^J 
other  powers,  &c.  her  enabling,  gave  both  estates  to  her        K.  B. 
son,  and  his  heirs  for  ever ;  but  in  case  he  should  die 
before  twenty-one,  and  without  issue,  then  she  gives  the 
estate  at  Swilland  to  Joseph  Clarke^  and  Ann  Proctor^ 
as  tenants  in  common,  and  gave  the  estate  at  Somersham 
to  two  others,  in  like  manner. 

In  1738,  the  son  died,  under  age^  and  without  issue. 

John  Tompiony  the  brother,  and  heir,  of  Henry  Tom^ 
pionj  the  father,  and  unde,  and  heir  at  law,  of  the  said 
infant,  Henry  Tompum^  the  son,  died  in  1749,  leaving 
the  wife  of  Brownsmith,  and  Mary  Tompionj  spinster 
(who  are  lessors  of  the  plaintiff),  his  daughters,  and 
coheirs. 

I  shall,  in  my  argument  in  this  case,  consider, 

1st  The  import,  and  intention,  of  the  settlement. 

2dly.  The  will,  as  an  execution  of  the  power.     And, 

3dly.  What  operation  they  both  will  have,  in  case  they 
are  good,  within  the  rules  presciibed  by  law. 

1st.  The  object  in  the  contemplation  of  the  parties  was 
to  settle  both  estates  for  their  mutual  benefit,  and  for 
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175&  *  ^A^)^*  issuCf  but  under  the  control,  and  allotment,  of 
Mary  J  in  what  proportions  she  should  think  fit,  if  niore 
than  one ;  but  if  there  were  any  children,  the  absdute  &e 
was,  at  all  events,  to  vest  in  such  children,  a^id  the  motlu^ 
had,  in  that  case,  no  power  to  make  provision  f(»  any 
stranger.  And,  if  she  had  never  executed  her  power,  the 
uses  were  to  enure  to  the  common  benefit  of  all  the 
chUdren ;  and,  if  but  one  child,  he  was  to  have  the  nrfiole 

K.  B.  in  fee,  and  no  appointment  of  the  mother  could  preclude 
him  of  this  right ;  and  so  long  as  there  was  any  issue,  she 
could  not  make  even  a  provisionary  diqxisttioa  for  the 
benefit  of  a  stranger :  that  power  could  only  be  intended 
to  take  effect  if  there  was  no  issue,  or  if  they  all  died 
before  her,  in  which  case  alone  she  was  to  have  a  powaP 
of  appointing,  in  favour  of  strangers. 

This  plan  is  not  unreasonable,  or  unlikely,  and  if  it 
appears  by  the  settlement  to  have  been  the  intent  of  the 
parties,  the  court  will  forward  such  intention,  if  not  r^ 
pugnant  to  some  rule  of  law ;  Shelley* &  case,  I  Co*,  Carik. 
348 ;  and  especially  so,  as  this  is  a  deed  of  uses. 

The  use  to  the  husband,  and  wife,  for  their  several  lives, 
became  vested  by  the  marriage;  and  though  there  waa  a 
resulting  use  of  the  residue,  that  was  only  of  necessity, 
and  to  prevent  an  abeyance,  which  the  law  abhors,  and 
was  not  intended  as  a  disposition  of  the  estate,  but  only 
till  the  contingent  uses  should  spring.  The  estate  passed 
by  the  original  deed,  when  the  powers  were  executed,  and 
the  instrument  executing  those  powers  was  only  ancillary 
to  the  settlement  This  I  mention,  to  shew,  that  tlie  power 
gave  her  no  new  estate,  but  only  a  capacity  of  disposing 
of  the  former  estate,  upon  certain  contingencies.  Sir 
Edward  Clere's  case,  6  Co,  18.  2  Roll.  Ab.  791. 
1  Bitht.  SOO. 
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In  these  circumstances,  a  son  was  born :  she  could  not  1756. 
execute  her  power  to  his  prejudice,  neither  according  to 
the  intention  of  the  parties,  or  the  terms  of  the  settlement. 
^Tis  true,  the  son  had  no  interest  in  possession,  till  the  hus* 
band  and  wife  died,  but  then  he  had  an  absolute  fee,  and 
atiy  particular  estate  she  might  give  Iiim  would  merge  in 
that  fee. 


TTie  case  will  generally  depend  on^for  want  of  such 
issue ;  I  admit,  such  children  would  have  been  as  proper^ 
but  it  is  the  same  thing. 

Suppose  (in  case  there  had  been  several  children)  no 
appointment,  or  a  partial  one,  had  been  made,  there  can 
be  no  doubt  but  that  the  residue  must  have  gone  to  all 
the  children  equally  in  fee,  and  if  so,  in  case  there  ha4 
been  children,  there  is  no  ground  for  a  difference,  where 
but  one. 

It  has  been  contended,  and  may  be  so  again,  that 
these  words  confine  it  to  a  continuation  of  issue  through 
a  course  of  generadons,  and  control  the  otlier  words, 
which  would  carry  a  fee-simple.  8  Leon.  5.  1  Uo. 
Abr.  839,  pi.  60.  Carth.  248.  6  Mod,  266.  Lit.  Rep. 
S44.  But  in  all  these  'cases  there  was  an  apparent  ne* 
cessity  to  make  such  a  construction,  to  answer  the  inteu* 
tion  of  the  parties,  there  being  an  express  limitation  ovef 
in  the  same  sentence,  so  that  the  first  limitee  took  only  in 
tail.  So,  where  the  limitation  over  is  to  one  who  by 
possibility  may  be  the  testator's  heir,  it  is  necessary  to 
construe  the  first,  heirs  of  the  body;  but  if  the  limitation 
over  had  been  to  a  stranger,  it  would  not  curb  the  general 
W(R*ds,  but  they  would,  notwithstanding,  carry  a  fee,  and^ 
consequently,  no  other  estate  could  be  limited  upon  theni> 
except  as  an  executory  devise. 


K.B. 
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1756.  But,  in  this  case,  it  was  time  enough  to  provide  for 

strangers,  when  there  was  a  failure  of  issue ;  and  the 
absolute  fee  vesting  in  the  only  son,  there  was  nothing 
left  in  the  widow  to  dispose  of  to  a  stranger. 


When  a  settlement  is  made  on  a  marriage,  to  provide 
for  the  issue  of  that  marriage,  plain  words,  and  express 
certainty,  must  be  used,  to  hinder  such  issue  from  taking 
'^••"*  the  utmost  benefit  under  such  settlement.  Faugh.  263, 
because  nature,  and  reason,  require  the  best  provision  to 
be  made  for  our  children. 

Now  an  estate  tail  is  less  than  a  fee-simple,  it  is  not 
marketable ;  and  as  to  a  base  fee,  the  very  name  implies 
that  it  is  less  than  a  general  fee. 

It  was  not  necessary  for  Mary  to  execute  her  power 
whilst  the  son  was  alive,  for  he  took  a  fee  without.  A 
power  car\'ed  out  of  another^s  estate  is  to  bo  construed 
strictly.     2  Fent,  350. 

I  shall  conclude  this  part  of  the  case  with  observii^, 
that  it  is  unreasonable  to  suppose,  that  the  husband  (let 
him  have  been  ever  so  fond  of  his  wife)  would  give  her 
a  power,  even  partially,  to  disinherit  his  own  issue, 
especially  when  the  words  will  bear  a  different  construc- 
tion. 

2dly.  The  execution  of  the  power,  by  the  will  of  Mrs. 
Tompioii^  comes  now  to  be  considered ;  the  penning  of 
which  shews,  she  acted  merely  under  the  settlement, 
and  did  not  intend  to  dispose  of  any  resulting  use  of  her 
antecedent  estate,  supposing  there  was  any  such  in  her, 
for  she  di^x)ses  of  both  the  Somenham.  and  Swillafkd. 
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estates,  to  the  former  of  which  she  had  no  right,  but  by 
the  settlement. 

Whatever  her  intention  was,  the  first  clause  of  the  will 
was  a  complete  execution  of  the  power,  for,  by  it,  she  gives 
the  premises  to  her  son,  and  his  heirs  (which  the  settle* 
ment  would  have  done  without),  and  here  her  power 
ceased,  and  she  had  nothing  more  to  dispose  of:  and  her 
going  on  further,  in  case  ke  die  under  twenty-one^  sans 
issucy  &c.  will  not  vitiate  it.  Utile  per  inutile  non  vitiatur. 
Co,  Lit,  379,  a. 

The  absolute  fee,  vesting  under  the  settlement,  would 
absorb  the  base  fee,  limited  by  the  mother's  will,  taking 
that  to  have  given  only  a  base  fee.  1  Salk,  338.  Co. 
ItV.  18,  a. 

In  either  light,  therefore,  either  under  the  will,  83 
andllary  to  the  settlement,  or  under  the  settlement  alon^ 
the  son  had  an  absolute  fee,  by  purchase,  and  the  plaiiw 
tiffs,  as  his  heirs  general,  must  take. 

Mr.  Norton,  for  the  defendants. 

I  hope  to  be  able  to  maintain  the  defendants*  title"^ 
either. 


KB. 


1st.  By  shewing,  that  the  claim  is  founded  upon  a 
power  well  executed  by  Mrs.  Tompion ;  or, 

@dly.  By  considering  Mrs.  T,  as  entitled  to  a  resulting 
use,  which  she  has  properly  disposed  of  by  her  will. 

What  was  the  intention  of  the  parties?    I  shall  confine 
myself  to  the  deed,  and  not  travel  out  of  the  case. 
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17 AO.  Here  wen^  two  estates  to  be  settled,  one  moving  fi«i 

each  party,  out  of  which  a  provision  was  to  be  madefiv 
themselves,  and  also  for  their  issue,  for  such  estates,  and 
of  such  parts  as  the  wife  should  please  to  give  them :  and 
the  reversions  were  to  go  back  to  the  respective  bars  of 
the  several  settlers. 

It  is  pretty  extraordinary  then  to  say,  that  the  issue  wene, 
K.  B.        in  all  events,  to  take  a  fee ;  it  is  true,  they  were  to  do  ao^ 
if  no  appointment  was  made,  but  she  had  it  in  her  power 
to  circumscribe  their  estates. 

This  is  not  a  power  given  her  by  the  husband,  but 
part  of  her  old  dominion  over  her  own  estate,  and  the 
issue  could  be  entitled  to  no  more  than  what  she,  of  her 
bounty,  gave  them ;  neither  does  the  deed  say,  nor  is  it 
necessary,  that  this  only  child  should  take  a  fee-simp]e« 

The  husband,  and  wife,  and  the  issue  of  the  maniage^ 
were  the  only  objects  of  the  settlement ;  and  it  would  b^ 
unreasonable,  that,  if  the  children  died  without  issue, 
the  estate  should  go  away  from  the  wife's  family  to  her 
husband's  relations :  the  intention,  and  operation,  of  the 
deed  are  plainly  contrary,  and,  therefore,  I  may  here 
pray  in  aid  the  Seijeanf  s  rule  for  carrying  the  intention 
into  execution  :  and  courts,  in  the  construction  of  deeds 
of  uses,  will  endeavour  to  meet  the  intention  of  the  parties* 

Wherever  an  estate  moves  from  one  having  the  whole 
fee,  all  uses  undisposed  of  result  to  the  donor,  and  that 
not  by  a  narrow,  but  a  Uberal,  construction,  as  being  part 
of  his  ancient  dominion.  Pi/bus,  and  MiifoT^d,  2  Lev.  75, 
and  there  Lord  Hale  gives  this  as  a  reason  (wliich  all  the 
ootemporary  reporters  of  that  case  have  omitted). 


The  gift  over  by  this  will  is  on  failure  of  issucy  which, 
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in  this  case,  must  be  a  word  of  limitation,  and  not  of  pur- 
diase,  and  must  mean  issue  of  the  hus1)and,  and  wife, 
and  the  issue  of  such  issue;  otherwise  whenever  issue 
were  bom,  though  they  died  in  her  Hfetime,  her  power 
would  be  gone,  which  the  Serjeant  admitted  it  would  not. 
If,  then,  she  could  dispose  of  it  when  the  issue  was  dead, 
why  not  upon  the  contingency  of  their  dying  without  issue; 
for  here  is  a  full  provision  for  all  that  were  in  contempla- 
tion under  the  settlement,  viz.  for  the  issue,  and  their 
i$sue,  as  long  as  any  should  remain  ?  But,  should  the 
court  construe  the  word  issue  to  be  a  word  of  purchase, 
in  a  strict  legal  sense,  it  would  only  tend  to  give  the  wife's 
estate  to  a  stranger,  and  deprive  her  of  that  dominion  she 
intended  to  reserve. 


K.  D. 


2dly.  If  she  had  such  power,  it  is  well-  executed  by  the 
will,  Mrhich  also  amounts  to  a  conveyance  of  the  resulting 
use  arising  out  of  the  old  estate  of  the  wife,  on  this 
ipiinciple,  that  all  uses  not  declared  remain  in, the  grantor: 
here,  she  has  parted  only  with  estates  for  life  to  her  hu*. 
band,  and  herself,  and  such  estates  to  the  issue  as  she 
pleases  to  direct.  This  is  the  express  declaration  of  the 
settlement.  If  the  mother  then  gives  a  particular  estate, 
Ae  diild  could  take  no  more. 

Suppose  there  had  been  four,  or  five,  children,  and  the 
mother  had  appointed  a  part  to  one  for  years,  another 
part  to  a  second  for  life,  and  nothing  to  the  other  two : 
could  they  have  claimed  any  share,  as  tenants  in  common  ? 
Clearly  not :  their  taking  as  tenants  in  common  is  only 
in  case  no  appointment  should  be  made.  After  such  a 
partial  disposition,  what  then  becomes  of  the  residue  ?  I 
apprehend  it  is,  clearly,  a  resulting  trust  for  the  wife. 


The  event  in  the  present  case  was,  there  was  an  only 


K.B. 
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child:  the  wife  giveshim  a  particular, drcumscribed^estaft^ 
and  to  say  he  takes  a  fee,  is  to  argue  in  direct  oppodtioa 
both  to  the  deed,  and  will. 

It  has  been  said^  that  the  wife  did  not  intend  to  dicfKNie 
of  any  resulting  use :  but  why,  then,  does  she  add,  jond  fif 
all  other  powers,  &c.  ?  These  words  must  extend  to  aft 
other  interests  whatsoever,  and  will  pass  all  her  right. 


J 


As  to  a  fee  being  given,  by  the  first  set  of  words  (in  t)it 
devise  in  her  will),  to  her  son,  from  whence  the  Serjeant 
urges,  that  she  had  dien  nothing  more  to  dispose  <^:  it 
is,  at  this  time  of  day,  no  doubt,  and  the  Serjeant  admits^ 
that  executory  devises  are  an  exception  to  that  geneFsl 
rule ;  and,  in  such  case,  a  fee  may  be  limited  on  a  fee, 
provided  it  does  not  tend  to  a  perpetuity :  and,  in  the 
present  case,  the  devise  to  the  defendant  has  taken  effect 
within  the  reasonable  time  which  the  law  allows  for  eze* 
cutory  devises:  Pell  v.  Browrty  Palm.  ISi,  &c.,  Jen* 
nings  V.  Hilliard ;  and  subsequent  words  in  a  will  majr 
nartow  an  estate  in  fee  to  one  for  life,  or  a  base  fee^  (as 
in  the  present  case,)  and  so  the  devise  over  is  good. 

Therefoie,  either  under  the  power,  or  the  resulting 
estate,  the  defendants'  title  is  good. 


Serjeant  Primes  reply. 

The  points  in  difference  between  us  are  agreed  to  be, 
1st,  the  power :  2dly.,  the  execution  of  it. 

I  admit  the  general  doctrine  of  resulting  uses,  but  heve 
the  whole  estate  is  vested  in  the  trustees,  and  their  heirs, 
(after  the  estates  to  the  husband,  and  wife,  for  th«r 
lives,)  for  the  use  of  the  issue,  absolutely,  if  any ;  and  the 
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foundation  of  Mr.  Norton^s  argument  of  ancient  dominion        j  756. 
fails,  for  her  power,  and  the  execution  of  it,  extend  to  his 
estate  as  well  as  her  own. 

If  whilt  Mr.  Norton  asserted  be  so^  that  any  particular 
appointment  of  a  particular  estate  to  the  cliildren  would 
bar  tliem  from  any  other  claim,  the  wife  might  then  have 
limited  an  acre  only  for  a  week  to  one  child,  and  so,  in 
ftd,  disinheritod  them>  which  could  never  be  the  intent  ^*  ^• 
of  the  parties. 


In  the  mother^s  Ufetime  there  was  no  want  of  issue, 
and  the  words,  "  if  there  shall  be  no  such  issue,  then,  &c.,** 
plainly  denote,  that'  there  must  be  such  failure  of  issue 
at  the  time  when  the  power  to  make  an  appointment 
for  tlie  benefit  of  strangers  was  to  accrue ;  and,  conse- 
quently, (as  the  contingency  of  a  fmlure  of  issue  did  not 
lumpen  in  her  lifetime^)  she  had  never  an  opportunity 
of  executing  that  latter  power ;  and  this  is  not  contra- 
dictory to  aHy  part  of  the  deed. 

If  this  construction  is  allowed,  I  need  say  little  about 
the  execution  of  the  power ;  but  as  to  that,  it  is  plain, 
the  wife  could  not  intend  to  dispose  of  any  thing  but 
under  the  power,  because  she  blends  the  two  estates 
togetlier,  to  one  of  which  she  could  have  no  right  but 
imder.  the  power.  Had  she?  had  any  oUier  power,  I  admit, 

the  words,  and  of  all  other  powers^  are  very  extensive. 

• 

The  court  ordered  it  to  stand  for  judgment. 


Ryder,  C.  J.,  dying  in  Easter  term  following,  the 
Hidgment  of  the  court  was  delivered,  in  an  argument  to 

u 
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175Q.       the  following  effect,  (in  the  beginning  of  Trinity  termyiof 
Denisoriy  J. 

The  matter  may  be  resolved  into  one  general  question^ 
whether  the  plmntiff  is  entitled  to  recover  upon  this  case  P 
and  that  depends  upon  another  question,  viz.  whetbei^ 
the  devise  by  Mary,  the  mother,  be  good  or  not?  And 
we  arc  all  of  opinion  (and  so  was  the  late  Chief  Justice^ 
K.  Bw  with  whom  we  had  a  conference),  that  the  title  is  in  ifce 
lessor  of  the  plaintiff,  and  that  the  devise  is  not  good; 
and  this  depends  solely  on  the  words,  and  meaning,  of  tHe 
settlement,  and  the  powers,  and  the  execution  of  them. 

There  are  two  powers  in  the  settlement:  l«t,  in  case^ 
there  should  be  issue ;  and,  2dly,  in  case  there  dbould  be 
no  issue. 


It  appears  to  have  been  the  general  design  of  the  settle^ 
ment,  and  of  the  parties,  that  if  there  shoidd  be  issue,* 
they  should  take  the  whole  inheritance  of  bodi  esMMf 
because^  in  case  of  no  appointment,  all  the  children  are  to 
take  equally,  to  them,  and  their  heirs,  as  tenants  in  oom- 
raon ;  and,  probably,  the  design  of  the  first  power  to  the 
wife,  which  is  penned  in  very  general,  and  extenave, 
terms,  was  to  enable  her  to  ^ve  the  estate  to  an  eldest  sod, 
but  to  carve  thereout  a  term,  for  portions  for  younger 
children ;  but  so  as  she  should  have  no  power  to  dispose 
of  any  part  of  it  to  a  stranger,  in  prejudice  to  her  children. 

It  was  argued  from  the  bar,  that  she  had  an  express 
jwwer  to  limit  what  estate  she  pleased  to  the  children, 
which  might  be  in  tail,  for  years,  &c. ;  and  then  they 
ask,  what  is  to  l)cconic  of  the  reversion  ?  I  answer,  that, 
in  such  c«ase,  the  reversion  in  fee  would  have  gone  to  atf 


NOTES  OF  CASES  IN  K.  B.  &c. 


S91 


the  children  equally,  by  virtue  of  the  next  limitation ;  for  1756. 
cither  this  partial  execution  of  her  power  would  be  defec- 
tive, and  merely  void,  as  in  the  case  otMundt/y  and  fValker, 
before  Lord  Talbot,  reported  b  Chancery  Rep.  East. 
I7S5,  or  else,  if  it  should  be  deemed  good  pro  tanto^  the 
children  would  take  the  inheritance  whereof  no  appoint- 
tnent  was  made;  which,  however,  is  not  the  question 
here,  as  she  has  made  a  disposition  of  the  whole.  This  is 
otir  opinion ;  because,  we  think,  if  thc^e  should  be  issue^  K.  B* 
they  Were  to  take  the  whole  inheritance,  wliich  shcws^ 
fiiere  could  be  no  resulting  use. 


The  tkxt  event  was  the  appointment  made  by  her  in 
die  lifetime  of  her  son,  to  whom  she  limits  an  estate,  to 
him  and  his  heirs,  and  so  far  it  was  con^stent  with,  and 
m  pursuance  of,  her  power ;  but  then  she  goes  on,  and 
81^,  *^  but  in  case  my  said  son  shall  die  under  twenty- 
one,  and  without  issue,  then  &c.,^  which  we  are  of  opinion 
b  a  void  limitation,  as  the  secpnd  power  was  not  to  arise 
to  long  as  there  was  issue:  indeed,  had  she  survived  her 
8cm,  and  then  executed  her  power,  in  favour  of  a  stranger, 
it  might,'  perhaps,  have  been  good,  according  to  the  case 
f£HoU,  and  Bur  ley,  Prec.  in  Chanc.  298,  and  2  Tern.  651, 
but  that  was  not  the  case  here.  Besides,  if  this  limita^ 
tkm  to  the  son  did  not  give  him  a  fee  (as  we  think  it  did), 
he  then  took  the  remainder  of  the  estate  by  the  next 
limitation  in  the  settlement ;  dther  way,  the  title  is  in  the 
tesMxr  cf  the  plmntiffl 

Judgment  for  the  plaintiff. 


u2 
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Sixineterm.  LEE  a^l.  WALLIS. K.  B. 


The  num-  Trespass,  again.st  several  defendants,  fur  taking,  the 

ber,  ana  de-  gQojg  ^f  l\^^^^  plaintiff,  and  converting  the  same :  plea,  twa 

scnption.of  fe  ^  \  ^  ;        ,. 

persons,  de-  matters:  1st,  not  guilty,  ami  issue  thereon,  and  verdict 

Glared  eligi-  fQ|.  the  plaintiff,  witli  £L%  damages;  2dly,  a  justifica- 

office  by  the  ^^">  under  a  by-law,  made  in  the  corporation  of  GoiaU 

royal  char-  mingj  in  Surrej/j  in  pursuance  (as  they  smd)  of  a  charter, 

graiited  to  them  by  Queen  Elizabeth^  whereby  they  were 


ter  of  a  cor- 
poration 


cannot  be  incorporated,  by  the  name  of  the  warden,  and  inhabitants, 
changed  by  o(  Godalmiiigy  in  tlic  county  of  Swrrt^/ ;  whidi  charter 
nor  the  sale  di^'^cted  Uiem,  on  Michael  mas  day,  yearly,  to  meet,  at 
of  a  distress  some  convenient  house,  to  elect  a  warden  out  of  tlie  prin- 
S«^  ^  *g«  cipal  inhabitants  of  the  towai,  who  should  continue  in  tlie 
S.  C.  said  office  for  one  year ;  and  gave  them  a  power  to  make 

by-laws,  for  the  better  government  of  the  corporation. 
Tliat  a  by-law  was  made,  directing  eight  assistants  to  the 
warden  to  be  chosen,  and  nominated,  out  of  such  of  the 
inhabitants  as  had  served  the  oflice  of  bailiff,  or  tything- 
man,  within  the  said  borough,  to  be  nominated  by  the 
warden,  and  to  continue  for  life;,  and  that  the  warden 
should  l)e  annually  chosen  out  of  the  said  eight  assistants : 
a  [)enalty  of  jflO  was  inflicted  on  any  one  of  the  said 
eight  assistants  who  should  be  chosen  warden,  and  should 
omit  to  qualify  himself,  by  taking  the  oath  of  office,  in 
three  days  after  notice  of  such  election,  to  be  recovered  by 
distress,  and  sale  of  the  offender'*s  goods ;  £6  thereof  to 
be  applied  to  the  use  of  the  cor|X)ratJon,  and  o£*4  to  be 
paid  to  the  warden,  for  his  own  use.  That  the  plaintiff 
was  duly  chosen  into  the  office  of  warden,  and,  having 
notice  of  it,  did  not,  in  three  days  then  ai\er,  take  upon^ 
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himself  the  said  office,  but,  refusing  so  to  do,  incurred        1^56, 

the  said  penalty  of  c£10,  and  the  defendant,  JVallis^  as 

baihff  of  the  said  corporation,  justifies,  under  a  warrant 

from  the  corporation,  for  a  distress  for  the  c£lO,  and  the     ^  ^ 

other  defendants  justify  as  servants  to,  and  by  the  com-     *  _r~    ni_ 

Biand  of,  JVailiSy  as  they  lawfully  might,  &c.  Demurrer:'        K.B. 

joinder  in  demurrer. 

Mr.  Bishopy  for  the  plaintiff,  divided  his  argument  into 
thtee  heads. 

1st.  That  the  by-law  was  repugnant  to  tlie  charter,  in 
that  it  was  subversive  of  die  form  given  the  corpora- 
tion by  the  queen,  which  was  to  the  warden,  and  inha- 
bitants, and  introductivc  of  a  new  corporation,  viz.  a 
warden,  and  eight  assistants:  and  though  corporations 
by  prescription  may  change  tlieir  names,  those  by  charter 
never  can.     10  Co.  28.  b.  1  Sid.  290. 

£dly.  The  penalty,  being  to  be  levied  by  distress,  and 
sale,  is  bad,  because  this  would  be  to  render  the  distress 
irreplevisable:  1  List.  14j5.  b.;  and  amounts  to  a  for- 
feiture, and  confiscation,  of  the  parties'*  goods,  which  no 
by-law  can  effect.  5  Co.  54.  a.  2  Ro.  Ab.  92.  I  Sulk. 
897.  2  Ve7iL  182.  Clark  v.  Tucker,  a  case  in  point. 
Doctor  and  Student,  148. 

Sdly.  The  breach  is  not  well  assigned :  die  penalty  of 
the  by-law  is  for  "  not  taking  the  oatli  of  office,^  in  three  . 
days,  afler  notice  of  election :  the  breach  is,  that  he  "  did 
not  take  upon  him  the  office''  in  three  days. 

He  took  several  other  exceptions  to  the  form  of  the 
pica :  that  it  is  not  shewn,  he  was  required  to  take  the 
oath  of  office,  or  what  it  is,  or  tlie  value  of  the  goods 
taken  set  out,  as  it  ought  to  be.  Bra,  Distress,  41. 
That  die  defendants  have  not  answered  to  the  conver- 


Lee 


S94  NOTES  OF  CASES  IN  K.  S.  &c. 

1756.        sion  charged  in  the  declaration,  so  hare  not  coTered  A$ 
whole.     Godb.  252.     The  warrant  to  distrain  was  to  tbp 
bailiff,  a  peace  officer,  and  neither  in  pursuance  cxf  the 
1*^     '         charter,  or  by-law.    Str.  314.     Besides,  if  the  bailiff 
,,^^^\,^'^     himself  had  power  by  the  w^urant,  the  others,  who  jtisr 
K.  B.       tify  by  his  command,  had  not.    S  fVms.  419-    1   Veni^ 
47.    1  Mod.  18.    Authorities  by  a  corpoi:ati(m  aggie- 
gate  must  be  by  warrant  under  seal. 

Mr.  Samuel  Cox,  for  the  defendants,  insigted,  hete 
was  no  alteration  of  the  name  of  the  corporation,  nor  of 
the  material  part  of  its  constitution,  only  a  means  of  re« 
straining,  and  narrowing,  the  form  of  election,  to  fxeveajL 
popular  confusion,  which  had  often  been  allowed  to  bp 
good.     Str,  S14. 

2dly.  That  there  were  many  cqses  where  a  by-Ian^  >il^ 
flicting  a  penalty,  and  directing  a  distress,  had  been  atr 
lowed  to  be  good :  and  the  case  of  Clarke,  and  Ttuktrp 
was  the  only  one,  he  could  find,  that  held  it  roid  by  supw 
adding  the  words  ^^  and  sale  ;^'  but  that  the  law  was  mm» 
materially  altered,  as,  when  that  case  was  determined, 
no  distress  could  be  sold  at  common  law :  but,  by  the 
statute  of  £  W.  and  M,,  c.  5,  and  several  subsequent  acts^ 
distresses  might  be  sold  in  many  cases,  and  therefore  that 
case  might  now  admit  of  a  different  determination^  But 
if  the  court  thought,  that  a  by-law  still  could  not  order  a 
distress,  taken  for  a  penalty,  to  be  sold ;  then,  he^  in- 
sisted, the  by-law  was  bad  as  to  the  power  of  sale  only^ 
and  good  as  to  the  taking,  for  by-laws  might  be  good  in 
part,  and  bad  in  part.  Str.  462.  To  the  other  objeo^ 
tions  he  gave  littie  or  no  answer. 

Mr.  Bishop,  in  reply,  observed,  that  the  cases  where 
the  court  had  allowed  restraints  in  corporation  electioilSi 
were  all  in  respea  of  the  number  of  doctors,  and  not  oF 
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ahc  elected,  which  was  the  case  before  them:  instead  of        1755. 
a  free  choice  out  of  all  the  inhabitants,  a  confinement  of         ^-v-^ 

.it  to  the  eight  assistants.     See  4  Inst.  48,  49-  ^^^ 

agt. 

Per  curiam.  Some  variations  may  be  made  in  a  by-  ,^^^-s^-xJ 
law  from  the  charter,  as  to  reduce  the  number  of  electors,  j^^  g^ 
but  the  description  of  the  body  out  of  which  the  warden 
is  to  be  elected,  cannot  be  altered,  which  was  solemnly 
determined  in  the  case  of  the  borough  of  Carmartheny 
'between  the  King^  and  Phillips^  23  G.  2.,  where  the 
■charter  directed  the  election  out  of  the  burgesses,  and 
the  by-law  out  of  the  common  council  And  Denisouy  J., 
mentioned  anotlier  case  on  this  point,  determined  iu 
Easter  term,  14  G.  2.,  and  affirmed  in  dom.  proc.'y  where 
die  election  by  charter  was  to  be  out  of  the  burgesses, 
imd  by  the  by-law  out  of  the  aldermen,  and  it  was  held 
ImuL 

« 

2dly.  As  to  the  sale  of  the  goods  distrained.  At  com- 
mon law,  no  distress  could  be  sold ;  but  distresses  were 
xnade  with  a  view  that  the  party,  by  the  inconvenience 
be  suffered  for  want  of  his  goods,  might  be  obliged  to  pay 
the  money :  and  the  statute  of  W.  and  M^  which  em- 
powers landlords  to  seU^  can  never  be  construed  to  ex- 
tend io  ^ve  liberty  to  sell  all  distresses;  and  the  case  of 
Clarke f  and  Tucker y  is  decisive  on  this  part  of  the  case. 
A,s  to  what  has  been  sud,  that  a  by-law  may  be  good  in 
part,  and  bad  in  part,  that  is  meant  of  a  whole  body 
cf  by-laws,  one  of  which  may  be  good,  and  another  bad; 
but,  in  this  case,  the  two  parts  of  the  by-law  cannot  be 
severed,  for  both  the  distress,  and  sale,  are  the  means 
prescribed  to  levy  the  penalty. 

Judgment  for  the  plaintiff. 


M 
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Sittings,  at  Lincoln  s  Inn   Ilall^  after  Ilil,   Term, 

29  Geo.  H. 

Before  Lord  Hardwicxe,  C. 


.1756. 
d2  March. 

Uncles,  ne- 
pheWy  and 
nieccy  of  an 
intestate  are 
entitled  to 
an  equal  dis- 
tribution, by 
/decree  of 
this  courty 
after  a  sen- 
tence in  the 
prerogative 
court,  to  that 
purpose. 


MOURGUE  agt.  BUISSIERES. Chanc. 

• 

Bill  for  an  account,  and  distributicm,  of  an  intestate's 
personal  estate,  brought  by  a  nephew,  and  niece,  the 
children  of  two  of  the  intestate^s  sisters,  against  the  de- 
fendants, the  two  mides  of  the  intestate,  viz.  the  brothers 
of  his  mother,  who  claimed  to  be  in  equal  degree,  at  least, 
with  the  nephew,  and  niece,  and  to  be  entitled  to  equal 
shares  with  them  of  the  surplus  of  the  intestate's  personal 
estate ;  and  set  forth,  in  their  answer,  that  one  of  them . 
having  applied  to  the  prerogative  court,  for  administra- 
tion, the  complainants  opposing  it,  the  matter  had  been 
heard  before  -Sir  Geo.  Lee,  judge  of  the  prerogative 
court,  who  decreed  administration  to  the  uncle,  and 
declared,  the  parties  were  all  in  equal  degree,  and  en- 
titled  in  fifths  by  the  statute  of  distributions ;  .and,  in 
liis  argument,  mentioned  two  cases  in  tliat  court,  and 
one  before  Lord  Talbot,  where  the  very  same  point  had 
been  so  determined. 


Mr.  Attorney  General,  who  was  of  counsel  with  the 
complainants,  said,  there  were  so  many  cases  to  the  same 
effect,  [and,  likewise,  as  the  Lord  Chancellor  had  de- 
clared, in  the  case  of  E^chjn  v.  Evelyn,  in  this  court, 
1753,  where  he  deciecd,  tliat  the  brother  of  the  intestate 
I  Jiould  take,  in  exclusion  of  the  grandfather  (though  they 
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1197 


were  in  equal  degrees  by  the  civil  law),  because  he  com- 
puted that  to  the  brother  as  an  immediate  descent,  yet, 
had  there  been  a  sentence  in  the  ecclesiastical  court  to  the 
contrary,  he  could  not  have  so  decreed,  whilst  that  re- 
mained unreversed,  because  that  court  has  a  concurrent 
jurisdiction  by  the  statute,]  that  he  would  not  trouble  the 
court. 

Cases  mentioned,  where  exactly  this  point  was  deter- 
mined, were,  ^age^  and  Davhs^^  June^  173@,  by.  the 
Master  of  the  Rolls;  Harwell j  and  fVhitingjl  February ^ 
1732,  by  Sir  Joseph  Jekyll ;  Dur^ind  v.  Priestpnck^y 
80  June^  1739)  bj  Lord  Uardwicke,  Chancellor* 

Lord  Chancellor,  therefore,  decreed  an  account,  and 
distribution  in  fifths ;  and  said,  he  thought  himself  tied 
down  by  the  cases  cited,  and  by  the  decree  in  the  pre- 
rogative court,  without  entering  into  the  merits. 

The  counsel  agreed,  that  the  reckoning  the  descent  in 
this  case  would  have  been  the  same  at  common. law,  vis;, 
from  the  father  to  the  uncle,  and  from  the  brotlier  to  the 
nephew* 


17^6. 


MOUBGUE 

agt. 
Buis- 

SIERES. 


CUANC. 
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liasler  Term,  29  Geo.  II.,  1756. 


On  the  25th  of  May,  in  this  term,  Sir  Dudley  RrDEfty 
Knt,  C.  J.  of  the  court  of  K.  If.,  chcd,  after  a  shoii 
illness ;  and  no  Chief  J^sdce  >N'as  appointed,  till  ik& 
jchaelmas  term. 


■bi 


ROBINSON  ogL  ROBINSON. K.  B. 


An  express 
device  **  for 
life  and  no 
longer,  and, 
after  his  de- 
cease/to 
such  son  as 
he  shall 
have,  law- 
fully, &c.,'* 
by  implica- 
tion, to  be 
deduced 
from  the 
wrhole  wiU, 
•s  held  to 
convey  to 
the  devisee 
an  estate  in 
tail  male. 
1  Burr.  38. 
&C. 


This  was  a  case  sent  by  the  Chancellor,  for  the  opiniott 
of  this  court,  and  depended  on  the  foUowii^  words  in  % 
will. 

^^  I  bequeath  all  my  real  estate  (except  as  herein  men- 
tioned) to  Lancelot  Hicks^  for  his  natural  life,  and  no 
longer,  provided  he  takes  tlie  name  of  liobinson;  and, 
after  his  decease,  I  bequeatli  the  same  to  such  son  of  the 
said  Lancelot  Hicks  as  he  shall  have,  laufully  to  be 
begottetij  taking  the  name  of  Robinson  ;^  and,  in  default  of 
such  issue,  he  bequeathed  the  same  to  his  kinsman,  the 
now  defendant,  and  his  heirs ;  and  directs,  tliat  his  siud 
kinsman  shall  have  the  next  presentation  to  liis  advowson ; 
and  if*  his  said  kinsman  shall  have  a  son  designed  for 
orders,  and  not  capable  of  being  presented  when  the 
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^vmdance  happens,  then  the  person  to  be  presented  to  1756. 
give  a  bond  to  resign  in  favour  of  such  son,  and  the  ^"^^ 
perpetuity  of  his  said  advowson  he  bequeathed  to  Lan- 

ceioi  Hicksy  in  the  same  manner  as  he  had  before  ^ven   _      ^  * 

*u        ^  ^  u-      X  ^  Robinson. 

Ihe  rest  of  hi9  estate.  v^pv-^ 

The  testator  died,  leaving  the  defendant  his  heir  at 
law:  Lancelot  Hicks  had  then  no  children,  but  after- 
wards had  issue  two  sons,  the  eldest  of  whom  died  ii^  his 
father^s  lifetime,  and  the  other  is  the  now  plaintiflP*. 

The  general  question  referred  ivas,  whether  the  pUuBf 
tiff  took  any,  and  what,  estate  ?  . 

Mr.  Norton,  tar  the  plaintiff. 

1st  I  shall  contend,  that,  from  the  necessity  of  the 
diing,  in  order  folly  to  carry  into  execution  the  intention 
of  the  testator^  which  was  to  give  a  permanent  estate  to 
Lancelot  Hicksj  and  his  issue  male,  the  court  must  con- 
strue the  word,  ton,  a  nomen  coUectivum,  and  a  word  of 
limitation,  so  as  to  give  Lancelot  Hicks  an  estate  tail, 
not^thstanding  the  words,  for  his  natural  life,  and  no 
bmger.  Sdly.  If  that  should  be  against  me,  then,  that 
the  remainder  to  such  son  of  the  said  Lancelot  Hicks, 
lawfully  to  be  begotten,  was  a  contingent  remainder,  not 
to  vest  till  the  death  of  Lancelot  Hicks,  and,  consequently, 
.vested  in  the  plaintiff,  who  was  his  only  surviving  son  at 
}m  death,  and  gave  him^  at  least,  an  estate  for  life. 

Iftt  Even  in  common  law  conveyances,  the  courts,  in 
questions  as  to  estates  tail,  have  ti^ard  to  the  voluntas 
donatoris,  and  will  supply  defective  words :  a  fortiori 
then  in  vdlls,  where  the  intention  is  the  only  proper  rule 
of  odnstructioQ;  and  this  b  so  clearly  established  in  JiTtTig 
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1756.        V*  Mellingy  (1  VenL  92J5.)  and  a  number  of  other  cases, 

**v-»         as  to  need  no  enforcement. 
Robinson 

^S^'  JLet  us  see  then  what  was  tUe  tcstator'^s  intentionherc. 

UoBiNsoN.'  That  lie  mtended  to  give  a  'permanent  estate  to  the 
^  n  family  of  Lancelot  Ilicks  is  plain,  from  his  requiring 
them  to  part  with  their  family  name,  and  take  the  name 
c£  Robinson :  he  intended,  hb.e3tate,  and  name,  should  go 
together,  and  the  family  of  La/2C(;&^  Hicks  are,  by  such  a 
change  of  their  name,  in  some  respects,  purchasors  of  this 
estate,  it  is  plain  also,  tliat  he  intended,  the  defend- 
ant (who  he  knew  to  be  his  heir  at  law,  calling  him  kins- 
man), should  not  take,  so  long  as  any  of  the  issue  male  of 
Lancelot  Ilicks  ^remained,  for  the  devise  being  to  him  in 
default  of  such  issue,  is  the  same  as  saying,  in  n^ative 
words,  "  and  not  before.'*' 

Again,  this  may  be  also  collected  from  another  part  of 
this  will,  (and  the  court  will  always  search  the  whole  will, 
for  hints  that  may  help  to  explain  the  tcstator'^s  intention,) 
and  that  is,  the  giving  the  next  presentation  to  his  kins- 
man, but  the  perpetuity  of  the  advowson  to  Lancelot 
HickSj  as  he  had  before  devised  his  estate :  which  shews, 
he  thought  the  devise  to  Lancelot  Hicks,  and  his  family, 
was  to  be  of  longer  continuance  than  the  next  presenta^ 
t^on  of  his  living. 

If  his  intention  then  is  clear,  Uie  court  will  help  out 
his  imperfect  expressions,  and  put  such  a  construction 
upon  them  as  will  best  answer  this  intention  to  be  col- 
lected from  tlie  whole  will,  so  far  as  the  rules  of  law  will 
allow.  To  this  end,  they  will  be  astute  to  correct  the 
form  of  expressing  himself,  and  will  narrow,  or  enlarge, 
tl^e  words  as  will  best  answer  such  construction. 

A  devise  to  a  man,  and  liis  heirs,  and,  if  lie  die  without 
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issue,  to  remain  over,  tJie  latter  words  reduee  the  former  1756. 

to  an  estate  tail.  '^v^ 

Robinson 

So  "  a  devise  to  a  man,  and,  if  he  dies  without  issue,  to  „ 

T    o          1  1  .      1     .                                        11.  ROBINSOW. 

J:  o.  and  his  heirs,^  there,  thoogh  tlie  issue  of  the  first  \^m>y^mm^ 

taker  are  not  mentioned  in  the  devise,  yet  he  shall  take  K;  B. 
an  estate  tail.    Ozven,  29.    Cr.  Ja.  448,  497.    PoU.  487. 
Archei^s  case,  in  Co,  Hep. 


It  was  objected  on  a  formei*  argument  of  this'  ca^i 
about  three  years  ago,- and,.  I  suppose,  will  be  agai^i  in- 
sisted on,  that  the  word,  so;/,  in  the  singular  number, 
oould,  ex  vi  termini^  comprehend  one  son  only,  much 
less  extend  to  sons  of  sons :  and,  it  was  further  insisted^ 
that  it  could  not  be  considered  as  a  remainder,  bceaus(^ 
son  is  a  word  of  purchase. 

Answer.  If  it  is  not  equivocal  to  tlie  word  issu^,  which 
the  law  extends  in  itifinUum^  yt^t,  if  riecessary,  in  tliis  case^ 
to  put  that  construction  upon  it;  id'supportof  the  testator'ft 
intention,  the  court  will  do  it 

No  stress  can  be  Imd  on  the  words,  such  50//,. seeing  he 
takes  notice  none  were  then  born ;  for  it  is,  lawfully  la  be 
begotten  J  and,  consequently,  could  mean  no  particular 
son ;  but  the  relative  such  might  be  in  reference  to  the 
word  lawfully  to  be  begotten,  in  opposition  to  illegitimate 
children. 


But  cases  arc  not  wanting  where  the  word,  son,  has  been 
construed  nonun  colled ivum.  Devise  to  j^.,  and  the  heir 
of  his  body,  and  the  heir  of  such  heir,  all  in  the  singular 
Aumber,  yet  held  an  estate  tail.  29  Ass.  PI.  20.  jB;*. 
T4ul.  pi.  20.  I  Ro,  Abr.  839.  Devise  to -4.,  for  life,  and. 


9021 

1756. 
Robinson 

agt. 

Robinson. 
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if  he  dies  not  having  a  son,  then  over;  this  was  hdd  air 
estate  tail  to  A.^  by  implication.  Bitfield's  cast,  dttcd,  by 
Lord  JlaUy  in  Xing'  v.  MeUing. 

It  was  principally  objected  on  the  former  ai^mMlita^* 
that  the  words,  no  longer,  clearly  shev^ed,  the  testator 
6ould  only  mean  an  estate  for  life,  and  to  say  otherwise' 
would  be  dmng  violence  to  the  plain,  and  express,  intend 
tion  of  the  testator;  and  the  counsel  cited,  Backhouse 
and  Welles,  Eq.  Ab«  184,  Bagshaw  aM  Spencer,  (8  Alk. 
246.)    Shm  dnd  Weigh,  Eq.  Ab.  184.    8  Mod.  S82. 

Common  understanding  of  any  one,  make  the  mtentioiir 
at  all  plainer  than  express  words  without  them,  seems  W 
be  somewhat  odd. 

And,  indeed,  tlie  true  Reason  which  seetns  ^  have' 
governed  those  cases  was,  that  such  construction  bes( 
answered  the  testator's  intent,  and  was  in  furtherance 
diereof,  and  not  to  defeat  it^  as  in  the  present  case  if 
would. 


I  admit,  thaf,  in  the  case  of  King  v.  Melling,  Lotd 
Hale  is  reported  to  have  said^  the  words,  nan  aliter,  being 
added  to  an  estate  for  life,  were  the  ground  upon  which  a 
case  he  there  dtes  wa3  determined :  but  on  lookii^  into 
the  case  referred  to  by  Lord  Hale,  no  such  words  are  in 
it :  one  would  therefore  think  he  did  not  deckrc  so;  but, 
at  most,  that  was  not  the  point  then  in  judgment^  and  only 
the  opiiuon  of  a  single  judge. 

I  shall  beg  leave  heVc  to  add  a  case  or  two  which  make 
for  my  client:  Langley  v.  Baldwin.  {Denison,  J.  here 
said,  that  case  was  not  truly  reported  in  Eq.  Ca.  Abrid. ; 
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Robinson 

agt. 
Robinson. 


but  Norton  dtcd  it  from  a  MS.  note).  A  devise  to  an  1756. 
eldest  son  for  life,  sans  waste;  to  his  grandson,  J.  S., 
for  life,  sans  waste,  with  power  to  make  a  jointure ;  and, 
after  his  decease,  tQ  the  firsts  and  so  on  to  the  sixth  son  of 
the  body  of  J.  «9.,  and,  for  want  of  such  issue,  remain- 
ders over.  And  tlie  question  being,  what  estate  the  k.  B. 
grandson  took.''  The  court  of  Common  Pleas  was  of 
opinion,  it  was  an  estate  tail. 

This  opinion  could  be  built  on  no  other  princijdc  thau 
that  it  would  better  answer  the  testator's  intention,  on  the 
whole  will ;  because,  unless  it  was'  held  an  estate  tail,  a 
seventh  son  would  have  taken  nothing,  and  yet  the  power 
to  make  a  jointure,  &c.  annexed  to  the  grandson'^s  estate, 
was  pretty  strong  to  indicate  that  an  estate  for  life  only 
was  meant  for  him :  and,  in  the  case  now  at  bar,  the  intenw 
tion  is  as  strong  in  favour  of  the  plaintiff. 

Sdly.  But  should  the  court  be  ag^ainst  me  on  this  pointy 
I  hope  then  to  prove  that  tfie  plaintiff  is,  at  least,  entitled 
to  an  estate  for  life,  by  way  of  contingent  remainder,  under 
die  devise  to  such  son  of  the  body :  which,  being  indefinite, 
and  not  applicable  to  one  son  rather  thair  another,  must 
have  remained  contingent  till  the  death  of  Lancelot  Ilicks^ 
at  which  time  the  plaintiff  was  his  only  son ;  and  if  a 
contingent  remainder  vests  eo  instante  that  the  precedent 
estate  determiiies,  it  is  sufficient. 

Sir  Anthony  Abdy,  for  the  defendant. 

The  defendant  stands  before  the  court  as  heir  at  law, 
and  as  remainder  man. 

The  case  lias  been  divided  into  two  questions* 
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K.  B. 


Ist.  Whetlier  the  estate  devised  to  Lancelot  Ilieks  wa$ 
for  life,  or  in  tail  male  ? 

Sdly.  If  not,  whether  the  estate  to  tlic  son  may  not  be 
good  as  a  ccmtingent  remainder,  to  vest  on  tlie  birth  of  a 
son,  or  the  dcadi  of  the  father  ?  If  it  vested  on  the  firs^ 
of  these  two  contingendes,  it  was  satisfied  on  the  Inrth  of 
the  eldest  son  of  Lancelot  Hicks, 


As'to  the  first  jxAnt.  The  present  is  an  exprosa  estate 
for  life :  coupled  with  negative  words^^  on  which'  Mr. 
Norton  thou^t,  rightly,  that  I  should  lay  great  str^s.' 

The  case  of  King  v.  Mellifig  has  l)een  alwajrs  con-' 
mdered  as»  the  ne  plus  ultroy  beyond  which  courts  would 
not  go ;  and,  in  die  caseof  LoJtVig^o/i  v.  Kifne,  as  reported 
in  Lord  ItaynLy  Mr.  Justice  Powell  demes  Halc*^  reason^ 
ing,  and  so  it  is  in  Bavifield,  and  Pophamj  in  Ptere 
WiUianis,  In  the  case  of  Backhouse  v.  Welles^  it  was 
held,  Uiat  negative  words  shall  prevent  an  implication: 
which  last-mentioned  case  was  determined  on  the  word, 
onlif^  as  Lord  Ilardwicke  declared,  in  the  case  of  Dagsham 
V.  Spencer. 

Michaelmas,  19  Geo.  II.  C.  B.  In  the  case  of  GooA- 
title  QeaafiQ  o[  Crosa)  v.  Wadkally  the  devise  was  to  the 
testator  s  eldest  son,  Joshua,  of  the  manor  of  B. :  that  he 
should  have  it  onlj/  for  life,  tliat  then  it  should  descend  to 
his  male  children;  remainder  to  Larimer ^  and  his  heirs 
male,  for  the  same  term  of  life,  u|X)n  the  same  terms  as  he 
gave  the  same  to  Joshua,  and  his  children ;  remainders 
over.  And  the  court  of  Common  Pleas  was  of  opinion, 
that  the  sons  had  only  estates  for  life,  resi)ectivcly ;  and 
the  court  said,  the  case  of  Backhouse y  and  IVelles,  was  de- 
termined en  the  word,  o/i/y. 
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Besides,  it  is  a  rule,  that  no  clause,  or  word,  in  a  will 
shall  be  construed  nugatory,  if  they  can  stand  with  the 
meaning  of  the  testator.  2  Bulstr,  178.  2  P.  Wms.  282. 

If,  therefore,  the  testator  meant,  that  Lancelot  Hicks 
should  have  an  estate  for  life  only,  then  the  words,  such 
ton,  must  be  a  designatio  personce^  and  be  words  of 
purchase.  1  And,  43.  2  Jones,  114,  Lisle  and  Grey. 
Clarke  and  Day,  Moore,  693.  1  Cro.  814.  2  Vent. 
811. 

Even  the  word,  issue,  is  sometimes  used  as  a  word  of 
purchase.  Lodington  v.  Kime.  And  the  word,  son,  is 
of  a  more  confined  sense  than  any  other  word  used. 

If,  then,  son  be  a  designatio  persona,  the  question 
will  be,  what  son  is  meant  ?  It  is  to  be  observed,  that  it 
is  in  the  singular  number.  The  second  son  could  not 
have  taken  as  joint  tenant  with  his  elder  brother :  neither 
can  there  be  an  estate  tail  raised. 

If  the  words  had  been,  "  without  issue^  (generally), 
there  might  have  been  some  doubt,  but  the  word,  such, 
makes  it  clear. 

And  in  Lodington  v.  Kime,  3  Lev,  431,  the  court 
stid^  the  word,  issue,  is  not  to  be  taken  substantively,  but 
wiih  r^erence  to  what  goes  before. 

JlkA  to  what  has  been  said  of  the  testator^s  giving  the 
perpetuity  of  his  living,  or  the  taking  the  name,  courts 
hove  never  let  such  expres^ons  guide  their  decisions ;  and 
Lord  Talbot,  in  Forrester*^  Cases,  157,  said,  it  was  too 
much,  from  such  words  to  collect  the  meaning  of  a  testator. 

2dly.  As  to  the  second  ques^n.    The  devise  being, 

X 
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as  I  observed  before,  in  the  singular  number,  it  must 
mean  the  eldest  son ;  and  the  pronoun  such  must  have 
relation  to  an  eldest,  or  first,  son,  to  which  purpose 
Lord  C.  J.  Trebj/*s  words,  in  Lodington  v.  Kime,  are 
strong. 

This  win  was  formerly  imder  the  consideration  of^  the 
Court  of  Chancery y  in  another  case,  when  Sir  Joseph 
JekifU  was  of  opinion,  that  the  remainder  was  to  the 
eldest,  and  only  one,  son  of  Lancelot  Hicks.  From  this 
decree  there  was  an  appeal  to  Lord  Talbot ^  who  declared, 
that  Lancelot  Hicks  had  an  estate  for  life,  vrith  remain- 
der to  his  eldest,  and  but  one,  son  for  life ;  but,  I  admit, 
the  present  plaintiff  was  not  then  bom. 

In  the  case  of  Langley,  and  Baldwin,  cited  by  Mr. 
Norton,  the  grandfather  gave  the  remainder  over,  in  case 
his  grandson  should  die  without  issue,  generally,  though 
he  had  only  ^ven  before  to  the  first  six  sons :  but  had 
Che  words,  such  issue,  been  used,  only  six  would  have 
taken.     Plow,  5S8.    Attorney  General  v.  Sutton. 

The  only  question  is,  at  what  time  this  contingency  is 
to  be  said  to  vest,  whether  at  the  birth  of  a  son^  or  the 
death  of  the  testator  ? 

And  as  to  that,  the  first  son  was  bom  in  the  lifetime  of 
hb  father,  the  contingency,  therefore^  could,  inunediately, 
well  vest  in  him.  Hutt.  119,  Napper  v.  Sanders,  Chanc. 
Cases,  83.  And  the  words,  from,  and  immediately  after, 
the  death  of  the  father,  relate  only  to  the  coming  into 
possession. 

Suppose  the  father  had  forfeited  his  estate  for  life,  yet, ' 
I  apprehend,  the  son  would  immediately  take.     Thrust' 
out  V.  Peake,  Mich.  3  Geo.  II.    Lomax  v.  Holden.    By 
the  birth  of  the  first  son,  the  devise  was  satisfied. 
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Mr.  Norton* s  reply.  1756, 

ROBINSOV 


RoBINSOK. 


I  admit,  that  the  mtention  of  the  testator  cannot  prevaQ, 

if  repugnant  to  a  rule  of  law;  but,  as  to  what  has  been   ^ ^  ' 

said,  that  no  estate  can  arise  by  imphcation  against  the 
express  words  of  a  will,  there  can  be  no  such  rule ;  g^  g^ 
for  scarcely  any  estate  can  arise  by  implication,  but  what 
is  repugnant  to  an  express  devise:  for  where  an  estate 
cannot  go  as  the  testator  has  directed,  and  where  he  has 
expressed  his  intenUon,  that  the  heir  at  law  should  not 
take,  there,  through  necessity,  an  estate  must  arise  by  - 
implication,  to  prevent  an  abeyance. 

I  have  endeavoured  to  shew  such  implication  to  be 
necessary  here,  and  that  the  heir  at  law  is  to  be  postponed 
to  the  issue  male  of  Lancelot  Hicks.  The  counsel  on  the 
other  side  have,  indeed,  endeavoured  to  apply  the  subse- 
quent words,  and  for  default  of  such  issuc^  to  the  precedent 
words,  such  soriy  and  confine  both  to  the  first  son  of 
Lancelot  Hicks ;  but  the  more  natural  construction,  and 
what  would  better  answer  the  intention,  would  be,  to  refer 
the  words,  such  son,  to  the  subsequent  words,  such  issue. 

As  to  the  case  of  Goodtitle  v.  Wadhall,  where  Joshua 
was  held  to  take  an  estate  for  life  only,  and  great  stress 
was  there  hud  on  the  word,  onlj/y  in  the  will ;  that  deter- 
mination was  very  right,  according  to  the  rule  I  have 
above  laid  down,  it  being  in  furtherance  of  the  testator^s 
intention,  and  to  secure  the  estate  to  the  grandchildren. 

That  the  word  issue  is  a  technical  word,  denoting 
dther  a  limitation,  or  purchase,  according  to  the  context, 
will  not  be  denied.  If  you  construe  it  here  to  be  a  word  of 
limitation,  you  give  life,  and  efiect,  to  the  will,  according 
to  the  intention.     On  the  other  hand,  if  you  narrow  it  to 
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one  son  only,  you  defeat  every  part  of  the  will,  except,  the 
estate  for  life  to  Lancelot  Hicksy  for  the  devise  to  the 
defendant  is  nothing  at  all,  he  being  heir  at  law.  The 
rule  is,  to  construe  a  will,  secundum  subjectam  materiamj 
ut  res  magis  vakat,  quam  pereat. 

They  have  artfuUgr  separated  the  clauses  of  the  wiD, 
whereas  every  part  of  it  ought  to  be  taken  together- 
therefore,  though,  in  the  first  part,  it  may  be  absurd  to 
say,  he  designed  hancelot  Hicks  more  than  an  estate  for 
life,  yet,  by  the  subsequent  part,  it  appears,  his  intentioa 
cannot  take  efiect,  unless  Lancelot  Hicks  takes  an  estate 
in  tail  male.  Is  it  not  reasonable,  then,  to  suppose,  if  the 
matter  had  been  explained,  and  the  quesdon  put  to  him, 
he  would  have  agreed^  that  Lancelot  Hicks  should  take  alt 
estate  in  tail? 


Sdly.  That  all  the  sons  could  not  take  as  joint  tenants^ 
I  admit :  but  they  might  take  in  succession ;  and  as  to  the 
quality  of  their  estate,  it  is  plain,  by  the  testator's  UABg 
the  words,  ^^  all  his  es^te  ;^  it  is  manifest,  he  did  not  in* 
tend  to  die  intestate,  as  to  any  part  of  it. 

I  cannot  agree,  that  the  words,  such  son ^  necessarily  imply 
an  eldest  son,  for  if  so,  there  is  an  end  of  the  question,  on 
this  part  of  the  cas^ ;  but  here  is  nothing  to  govern  the 
court,  in  favour  of  one  son  more  than  another. 

If  the  relative,  such^  may  be  referred  to  legitimate  chil- 
dren, in  contradistinction  to  illegitimate,  the  court  will  be 
glad  so  to  expound  it,  because  consistent  with  the  tes- 
tator's intention. 


If  we  are  right  in  the  fact,  there  is  no  need  to  contend 
the  law  upon  that  fact,  nor  on  the  contingent  femaindei* 
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Testing  on  the  birth  of  a  son^  but  opemng  on  the  birth  of 
another  son. 

As  to  the  case  cited  from  Leon.,  that  the  eldest  son, 
and  eldest  issue  male,  was  the  same,  I  shall  only  say,  as 
before,  that  the  several  cases  on  these  matters  seem 
to  clash  so  much,  on  considering  the  bare  words  of  the 
clauses  only,  that  th^  may  be  best  reconciled  by  ob- 
serving, that  such  construction  has  been  gen^^y  made 
as  seemed  best  to  answer  the  intent  of  testators,  on  their 
whole  wills. 
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Such  son,  being  no  more  applicable  to  one  son,  than 
another,  the  court  will  extend  it  to  idl  the  sons,  as  far  as 
by  law  they  can,  as  a  contingent  remainder,  to  take  effect 
when  it  comes  in  esse,  till  which  time  it  is  not  necessary 
that  it  should  vest ;  and,  in  this  sense,  the  plaintiff  is,  in 
all  respects,  the  person  to  take  by  tliis  description. 

I  adnut  the  case  in  HtUi.,  that  where  a  contingent  re- 
mainder is  limited  to  a  certain  person,  e.  g.,  the  eldest  son 
of «/.  S.9  there,  eo  imtante  he  comes  in  esse,  the  remainder 
vests :  but  here  is  no  such  certain  description. 


Ryder,  C.  J. 

I  observe,  another  argument  is  intended,  but,  this  being 
a  case  of  great  difficulty,  I  will  just  mention  some  points^ 
which  may  be  proper  to  be  taken  notice  of. 

The  general  question  is  on  the  mil,  which  is  so  dark, 
and  obscure,  that  I  defy  any  one,  lawyer,  or  not,  to  say, 
with  any  certainty,  what  t^  testator  intended.  As  to 
vrfaat  has  been  ssdd  of  the  ojnnions  of  two  very  great 
judges,  akeady  given  in  this  very  case,  they  must  not  be 
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1756.        considered,  as  another  very  great  lawyer,  and  chancellor^' 

^  ^"^         has  sent  it,  as  a  question,  into  this  court ;  and  so  far  it  is 

Robinson    ^  ,  .j     j  r  j       •  .         1    • 

to  be  considered  as  a  cause  01  error,  and  res  tntegrCy  laying 

the  former  determinations  out  of  the  case. 


age. 
Robinson. 


£[^  S^  The  principal  question  made  by  the  plaintiff's  counsel^ 

and  to  whidi  the  others  are  subsidiary,  and  come  in  aid, 
if  that  be  determined  against  them,  is,  whether  Lanceloi 
Hicks  took  an  estate  in  tail  or  not  ?  And,  if  they  do  not 
succeed  in  that,  then,  whether  the  words,  such  son^  do  not 
make  a  contingent  reminder,  not  to  vest  till  the  death  of 
Lancelot  Hicks?  or,  3dly,  if  a  vested  remainder,  whether 
the  word,  soriy  shall  not  be  construed  collectively,  so  as  to 
open,  and  let  in  all  the  sons,  as  they  come  in  essef 

I 

The  intent  of  the  testator  is  the  general  rule  far  con- 
struing a  will,  but  this  is  subject  to  exceptions ;  for  if  hia 
intent  be  such  as  b  repugnant  to  the  rules  of  law,  it  shall 
be  rejected,  as  in  the  case  of  perpetuities,  mortmain,  &c.; 
but  the  principle  is,  nevertheless,  general,  where  no  rule 
of  law  interposes :  therefore  the  arguments  of  what  his 
intention  appears  to  have  been,  are  extremely  materiaL 

The  defendant,  to  shew,  Lancelot  Hicks  could  take  only 
for  life,  relied,  1st,  on  the  word,  sow,  being  in  the  singular 
number.  2dly,  on  the  express  negative,  and  no  longer. 
I  will  mention  some  cases  diat  may  illustrate  this,  in 
which  I  was  of  counsel. 


Dubber  v.  Trollop^  in  C.  B.,  and  affirmed  in  error  in 
B.  R.y  about  9  Geo.  II.  The  father  devised  to  his  son, 
Thomas^  for  life,  and  the  first  heir  male  of  his  body,  and, 
for  want  of  such  heir  male,  to  his  son,  Christopher ^  in  fee; 
and  this  was  adjudged  an  estate  tail  in  Thomas^  though,  his 
heir  male,  was  in  the  Angular  number.  (8  Vin.  Abr.  SSS.) 
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Mimhull  Y.  Minskully  before  Lord  C.  Hardmcke,  4th        1756. 
t)f  February y  1737.     To  his  son,  Thomas^  and  the  first 
heir  male  of  his  body,  mth  remainders  over ;  decreed,  that 
Thomas  took  in  tail  male. 


Robinson 
agt. 

RoBiNsoy. 


JVild  V.  Lucas  y  by  Lord  Chan  cellar y  26/ A  of  April y  1 738.  ^"^^^^ 
To  his  wife,  and  if  it  should  happen,  there  should  be 
neither  son,  nor  daughter,  begotten  by  me  on  the  body  of 
my  said  wife,  a^d  for  want  of  such  issue,  the  ^tate  to  return 
to  John  Wild,  and  bis  heirs.  There  was  no  issue,  when 
the  will  was  made,  but  a  daughter  was  aflerwards  bom, 
and  survived  her  father^  but  died  in  the  lifetime  of  her 
mother;  and  this  was  held  to  pass  an  estate  tail  to  the 
wife,  notwithstanding  it  was  strongly  urged,  that,  there 
being  issue,  it  was  a  contingent  remainder ;  and  BiffieWs 
case,  mentioned  by  Hale^  in  King  and  Mellingy  was  then 
dted,  and  it  was  agreed,  that  heir  should  be  construed 
heirs,  when  in  furtherance  of  the  testator'^s  intention. 

The  other  question  is  on  the  words,  no  longer ;  but  if 
the  court  may,  in  furtherance  of  the  scope,  and  intention, 
of  a  will,  construe  the  singular  number  to  be  plund^  so 
may  they  transpose,  and  alter,  the  meaning  of  common 
words,  if  the  intention  requires  it.  In  the  case  of  Back^ 
house,  and  Wellsy  the  stress  was  laid  on  the  word,  only,  by 
some  of  the  judges ;  and  the  words,  and  no  longer^  seem 
nearly  the  same:  but  there  the  construction  was  in  further- 
ance oi  the  intenjdon. 

As  to  the  remidnder,  to  such  son,  being  contingent,  it 
may  be  considered  further,  whether  it  be  not  contingent 
upon  another  account,  viz.  such  son  as  should  take  the  name 
of  Robinson  ?  And  whether  such  son  as  took  the  name 
would  not  be  intitled,  and  which  could  not  be  till  the 
iather'^8  death  ? 

Stands  for  another  argument. 
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1756.        Rt/deVy  C.  J.,  dying,  before  another  argument,  this  case 

was  again  spoken  to,  in  Michaelmas  term,  SO  Gca. 
II.,  1756,  before  Lord  Mansfield ^  C.  J.,  and  Ue- 
nison^  and  Foster ,  Js.  [Wilmoty  J.,  being  absent^  as 
a  commissioner  of  the  great  seal). 

Sir  Richard  Lloydy  for  the  plaintiff,  argued ; 


Robinson 

Mgt. 
ROBINSOK. 


K.B. 


1st  I  shall  endeavour  to  prove,  that  Lancelot  Hickt 
took  a  fee  by  the  words,  all  my  real  estates;  but  I  will, 
previously,  lay  down  a  principle  or  two.  1st.  An  hdr 
cannot  be  disinherited  without  a  necessary  implication. 
2d.  The  absolute  owner  of  an  estate  may  dispose  of  it  as 
he  pleases,  and  if  his  intention  be  known,  it  shall  prevail^ 
except  when  contrary  to  any  rules  of  law,  e.  g.  that  all 
the  sons  are  heirs  in  gavelkind,  the  youngest  in  borough 
English,  and  all  the  daughters,  as  coheirs.  Yet,  as  he 
may  give  it  to  any  one,  here  he  plainly  intends  to  dispose 
of  the  whole,  "  all  my  estates.*"  To  whom  is  the  question. 
All  my  estates  is  the  same. as  all  my  fee-simple  lands,  and 
though  he  adds,  for  life,  and  no  longer,  this  is  only  an 
impropriety  of  expression,  and  Lancelot  Hicks  takes  the 
fee ;  as  is  manifest  by  the  testator's  afterwards  giving  him 
the  perpetuity  of  his  advowsons,  in  the  same  manner 
he  had  before  given  liim  his  estate. 


Sdly.  If  Lancelot  Hicks  did  not  take  a  fee,  he,  at  least, 
took  an  estate  tail,  by  the  limitation  to  him,  ^^  and  such 
son  as  he  shall  have,  lawfully  to  be  begotten.*" 


1st.  It  is  a  son  to  be  bom,  and,  consequently,  not  to 
take  jointly  with  his  father.  2dly.  The  heir  is  to  take 
nothing,  so  long  as  a  son,  or  (wliich  is  the  same  thing)  as 
any  issue  male  of  Lancelot  Hicksy  remains. 
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The  words,  son,  issue,  atid  such  like,  are  construed       lf66. 
either  as  words  of  limitation,  en*  purchase,  as  best  agrees 
with  the  testator's  intention.    1  f^ent.  ^1.     Anders.  86. 
Moore,  pi.  297.  „    ^^ 


BrOBINSOK 


The  taking  the  name  is  a  condition  annexed  to  the       K«  B. 
estate,  and  the  testator  seems  to  have  intended,  that  both 
should  have  an  equal  continuance  in  the  same  family. 

3dlj.  If  Lancelot  Hicks  took  only  for  life,  then,  Ed- 
wardy  his  only  surviving  son,  must  take  for  life,  at  least, 
upon  the  contingency  happening  of  his  father  dying, 
leaving  a  son,  who  took  the  name,  8cc. ;  and  it  never  can 
b^  construed  to  be  a  remainder  vested  in,  George,  the 
eldest  son,  in  the  lifetime  of  his  father.  Suj^xise  he  had 
add,  to  such  life  as  shall  live  in  the  house,  &c,  this  must 
have  been  meant  of  a  son  who  survived  Lancelot  Hicks^ 
and  the  taking  the  name,  is  all  one. 

Lord  Mansfield  inquired,  whether  Edward  was  yet  of 
age,  because  that  would  make  it  material  to  consider 
whether  he  took  a  fee,  or  in  tail  He  was  answered  in 
the  negative. 

Mr.  Perrotty  for  the  defendant 

1st  It  b  most  dear,  Lancelot  Hicks  did  not  take  in 
fise,  the  subsequent  words  restraining  the  word,  estate,  to 
\)e  merely  descriptive  of  the  parcels,  &c. ;  and  even  if  he 
had  said,  all  his  inheritance  for  life,  It  had  been  only  for 
life;  but  here  he  adds  negative  words^  and  no  longer: 
and  where  he  uses  the  word,  perpetuity,  he  qualifies  it,  by 
referring  to  the  precedent  devise  of  his  estate. 

2dly.  If  Lancelot  Hicks  did  not  take  a  fee,  neither 
can  his  soo^  for  the  very  same  reason;  for  the  word. 


Robinson 
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1750.        estate^  being  usedi  just  before,  only  as  descriptive,  cannot 

here  be  applied  to  any  thing  more ;  neither  can  the  condi-» 

tion,  to  take  the  name,  ^ve  him  a  fee,  as  the  testator  had^ 

^     ^ '        just  before,  required  the  same  of  one  to  whom  he  bad 

y^tmy^,^/  *   expressly  given  only  for  life;  and  to  this  the  case  of  /i- 

K.  B.       betson  v.  Beckwith,  Forrester^  Cases,  157,  is  in  p<nnt. 

Sd.  The  second,  and  prindpal,  point  is,  whether  Lan* 
ce/o/JETicArj  took  an  estate  in  tail  male?  The  cases  dted  on 
the  other  side  were,  where  the  words  necessarily  took  in 
all  the  sons,  e.  g.,  if  he  dies  without  leaving  a  son^  and 
such  like. 

It  would  be  highly  useful  to  establish  some  criterion^ 
to  distingiush  when  the  same  words  are  to  be  con- 
strued words  of  purchase,  and  when  of  limitation.  I 
apprehend  the  distinction  to  be  this:  viz.,  wherever  the 
issue  can  take  without  deriving  their  estate  from  the  an* 
cestor,  they  are  purchasors.  1  Cro.  S13,  Clarke  v.  Day : 
ft  Sir.  849,  Law  v.  Davies:  King  v.  Melting^  which 
dtes  8  Cro.  185,  Spalding^s  case :  and  1  Lord  Raym.  SOS, 
Lodifigton  v.  Kime^  (which  is  the  best  report  of  that  case.) 

It  has  been  held,  the  word,  heirs^  may,  as  well  as  the 
word,  issue^  be  a  word  of  purchase,  but  both  must  be  so 
construed  as  best  to  answer  the  intent  of  the  testator. 

Here  the  devisor  could  never  intend  Lancelot  Hicks 
an  estate  tail,  as  he  has  given  him  an  express  estate  for 
Kfe ;  and  it  has  been  a  doubt,  whether,  in  such  case,  an 
estate  tail  could  arise  by  implication :  but,  it  is  agreed, 
beyond  dispute,  it  cannot,  when  negative  words  are  super^ 
added ;  (and  the  negative  words  here  are  equal  to,  turn 
alUerj  in  the  case  in  Ro.) 

Backhouse  v.  fVells,  T.llA.;  and  though  Lord  Ray* 
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mondf  in  Shaw  v.  Weighs  seemed  to  have  a  doubt,  whether        1756. 
the  superadding  negative  words  was  the  cause  of  the  deter- 
mination in  that  case,  yet  Lord  Hardmcke^  in  his  argu- 
ment  in  Bagshaw  v.  Spencer y  adopts  the  reason,  and  so,   ^ 
again,  it  was  held  in  Goodtitley  on  demise  of  CrosSy  v.     >.       _^* 
Waldoj  in  C.  B.  K.'B 

If  the  father  takes  only  an  estate  for  life,  the  son,  if 
he  takes  at  all,  must  take  as  a  purchasor. 

To  such  ^n  as  he  shall  have,  he  taking  the  name,  &c., 
are  both  contingencies ;  and  the  words,  in  default  of  such 
issue,  could  never  be  meant  to  distinguish  legitimate,  from 
illegitimate,  as  no  illegitimate  can  take  by  any  such 
limitations. 

Sd.  Whether  Edward  takes  for  life  ? 

The  remainder  was  contingent  till  a  son  born,  and 
who  took  the  name ;  but  when  those  contingencies  both 
happened,  as  they  did  in  the  person  of  George,  the  eldest 
son,  the  law  (which  suffers  estates  to  remain  contingent 
only  through  necessity,  so  soon  as  it  saw  a  person  in  esse, 
who  completely  answered  the  description)  vested  the  re- 
mainder in  him ;  and  it  would  be  absiurd  to  say,  it  did 
not,  for  then  the  daughter  of  an  eldest  son,  dying  in  his 
father'^s  Ufetime,  would  be  set  aside,  and  a  younger  bro- 
ther preferred  to  her,  but  the  contrary  is  every  day^s 
practice ;  and  the  words,  after  his  decease,  are  inserted 
only  to  shew,  when  it  shall  take  effect  in  possession; 
otherwise,  limitations  to  A.  for  hfe,  and,  after  his  decease, 
to  the  issue  of  his  body^  could  not  pass  an  estate  tail  to 
A.,  as  all  the'  other  estates  would  be  contingent  till  his 
death ;  and  no  settlement  could  ever  b^  made  on  a  son^s 
marriage,  &c. 
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1756.  ^^  ^  ^^  ^^^^^  mentioiied  by  the  late  C.  J. 

E0BIN8OW       ^^  Trolhp  V.  TroUop,  which  is  in  Robinsm\  Gavel- 
^*         kind,  95,  the  reason  of  the  rescJuticm  there  was  the 
^*^^][JJ^-   part/8  intention. 

K.B. 

Sd.  So  MinshuU  v.  MinshuU,  for  the  same  reascxi, 

heir  male  was  construed  namen  collectivum;  there  no 

negative  words  are  added. 

Sdly.  Wild  v.  Lucas^  ^*  If  neither  son,  nor  daughter,^ 
amounted  to  the  same  as,  if  no  issue^  therefore  clearly  an 
estate  tail. 

In  TroHop\  case,  Eyre^  C.  J.,  distinguished  between 
the  words,  next  heir  male,  (where  none  could  be  so 
whilst  the  ancestor  lived,  therefore  words  of  limitadon), 
and  the  words,  first  soriy  because  that  is  a  sufficient  de- 
scription of  the  person,  and  he  may  take,  by  remainder, 
his  father^s  lifetime,  as  a  purchasor. 

Theref(nre,  George  took,  dther  in  tail^  or  for  life,  and 
Edward  no  estate  at  alL 

Reply. — ^There  is  no  substantial  difference  between 
this  case,  and  that  of  Wild  v.  Lucas;  by  the  same  rule 
as  *^  neither  son,  nor  daughter,'*'  convey  an  estate  in 
tail  general,  so  the  word,  ton,  in  this  case,  passes  an  estate 
in  tail  male. 


The  court  having  taken  some  time  to  consider  of  this 
case,  certified  into  Chancery ^  as  follows : 

We  are  of  opinion,  that,  upon  the  true  construction  ci 
the  will  of  George  Robinson,  Lancelot  Hicks,  thereiA 
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mentioned,  must,  by  necessary  implication,  to  e£Pectuate 
the  manifest  general  intent  of  the  testator,  be  construed 
to  have  taken  an  estate  in  t^dl  male,  he,  and  the  heirs  of 
his  body,  taking  the  name  o( Robinson;  notwithstanding 
the  express  estate,  devised  to  the  said  Lanceloiy  for  his 
Efe,  and  no  longer. 

Mansfield. 
T.  Dei^ison* 
M.  Foster. 

J.   E.   WiLMOT. 


1756. 

Robinson 
agt. 

Robinson. 


K.B. 


A  decree  having  been  made  in  Chancery ,  by  the  lords 
commissioners  of  the  great  seal,  agreeably  to  this  opinion^ 
on  an  appeal  to  the  House  of  Lords,  the  same  was  there 
affirmed,  by  the  opinion  o(  the  judges,  on  the  13th  of 
February  f  1767. 


N.  B.  Sir  Joseph  Jekyll,  in  his  decree,  in  another 
cause,  on  the  same  will,  on  the  17th  of  ^/>ri7, 1733,  ordered 
this  remarkable  declaration  to  be  inserted,  viz.,  Lancelot 
Robinson  is  entitled  to  an  estate  forMcj  remainder  to  the 
eldesty  and  but  oney  son  of  L.  Jl.,  for  his  life,  they  per- 
£;>rming  the  conditions  in  the  will ;  and  the  remainder 
will  go  over  to  JV*  B.,  the  testator's  heir  at  law. 
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Same  term. 


THE  KING  agt.  BOYCOT- K.  B- 


Rulegranted 
for  quashing 
an  indict- 
ment upon 
objections 
sUtecU 


Mb.  Astok  moved  to  quash  an  indictment  against  the 
defendant,  for  not  taking  upon  himself  the  office  of  con- 
stable, for  the  township  of  Sutton^  in  the  town  of  Shrews^ 
bury,  which  set  forth,  that  on  theSSd  of  October y  S8  Geo.  2., 
and  long  before,  the  defendant  was  an  inhabitant,  &c.,  and 
that,  at  a  court  leet,  held  the  said  23d  of  October,  and 
further  held,  by  adjournment,  on  the  26th  of  October^ 
defendant  was  chosen  constable,  &c. 


He  objected,  1st,  it  is  not  shewn  that  the  defiendant  was 
an  inhabitant,  &c.,  at  the  time  he  was  chosen,  which  was 
on  the  26th,  and  he  is  only  said  to  have  been  an  in- 
haHtant,  Sic,  on  the  23d. 

2dly.  The  indictment  is  defective,  and  unintelligible, 
for  it  is,  that  he,  the  said  W.  B.,  at  a  court  leet  there 
holden,  the  inquest  duly  sworn,  &c.,  did  present,  &c. 


8dly.  It  is  not  shewn,  that  the  court  held  by  adjourn- 
ment, on  the  26th,  was  holden  within  the  jurisdiction,  &c : 
for  it  is,  that,  at  a  court  leet  held  at  the  Guildhall,  within, 
&c.,  on  the  23d^  and  further  held  by  adjournment  on  the 
26th,  See.,  whereas  it  ought  to  be  shewn  to  be  within  the 
jurisdiction.  Hob.  66.  9  Co.  61.  2  Keb.  416.  pi.  48.: 
and  this  even  in  the  case  of  superior  courts.  6  Mod. 
96.    Faugh.  129. 
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4.  That  the  allegation,  that  thedefendant  had  duenotice,        1756. 
&c.,  amounts  only  to  a  general  notitiam  kabuit,  which  is         ^"^^ 

ill.    All.  78.    6  Mod.  96.     Comh.  328.    6  Mod.  127.  "^^^^  ^'°^ 

Lord  Raym.y  68,  S.  C.    2  /^awA.  P.  C.  64.  c.  10.,  §  46.  ^  ^^* 

•^  BOYCOT. 

Mr.  NareSf  on  the  same  side,  cited  a  MS.  case,  HiL  k^  g. 
14  G^o.  II.,  Uex  V.  NicholaSy  where  Lee,  C.  J.,  said,  he 
had  seen  the  case  in  5  Mod,,  and  the  notes  of  Lord 
Raymond y  and  Lord  King ^of  thai  case,  wherein  it  was  said, 
per  Holly  C.  J.,  that  if  the  person  chosen  be  present  in 
court,  the  steward  may  swear  him  into  office,  but  if  he 
does  not  appear  before  the  court  is  ended,  the  steward 
cannot  swear  him,  but  must  summon  him,  in  convenient 
time,  to  take  the  oath  of  office  before  a  justice  of  peace, 
and  this  must  be  specially  shewn  in  the  indictment 

Rule  iii5f . 

Towards  the  latter  end  of  the  term,  the  rule  for  quash* 
ing  this  indictment  was  made  absolute,  without  argument : 
Mr.  MortoUy  (counsel  for  the  prosecution),  thinking,  the 
objections  could  not  be  got  over. 
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Same  term. 


ROYAL  EXCHANGE  INSURANCE  COM. 
PANY  agt.  VAUGHAN. K.  B. 


The  Royal  Tbesfass,  for  taking,  and  carrying  away,  two  leather 
Exchange      buckets,  belonging  to  the  company.     Plea,  not  guilty. 

Company,      A  special  verdict  was  found,  to  the  following  effect 
for  iDSttnng 

S^fiS,' &^!  That,  by  an  act  of  parliament,  made  m  the  sixth  year 
are  assessa-  of  his  late  majesty,  (entitled,  ^^  An  Act  for  the  better 
Unil^  securing  insurances,  on  ships,  and  bottomree,'*  &c.),  the 

their  corpo-  king  is  empowered,  by  indenture,  under  his  great  seal,  to 
rate  capa-      incorporate  such  persons  as  he  sees  fit,  for  the  insurance 

citv  111  rc— 

spect  of  the  ^  ships,  &c.,  by  the  names  of  the  Royal  Exchange  In* 

capital,  mrance  Company,  and  the  London  Insurance  Company. 

which  they 

are  entitled 

to  possess  Each  company  to  have  a  sufficient  stock,  in  reaAf 

under  the       money,  to  answer  their  pc^cies. 
charter  of  7  •'  '^ 

Geo.  I. 

1  ^^'  *^^'      Each  to  rmse  a  capital,  by  subscription,  or  other  lawful 

means,  not  exceeding  of*!  ,500,000,  and  subscribers  to  be 

proprietors,  and  to  be  exempted  from  taxes,  or  rates,  in 

respect  thereof. 

That  on  the  S2d  of  June^  6  Geo.  I.,  charters  issued, 
under  the  great  seal,  in  pursuance  of  the  said  act,  sp- 
pointing  a  governor,  sub-governor,  deputy-governor,  and 
twenty-foiw  directors. 

That,  on  the  29th  of  Aprils  7  Geo,  I.,  by  another 
charter,  reciting  the  former,  and  that  it  would  be  bene- 


S.C. 
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ficial  to  extend  the  insurances  to  live-s  accidents  by  fire,         1756. 

and  to  houses  and  goods,  therefore  the  same  persons  are         ^""^^ 

thereby  incorporated  to  be  a  company,  by  the  name  of  the  t«  p     ^ 

Royal  Exchange  Inmrance  Company^  for  insuring  from  Insurance 

losses  by  fire,  &c.,  which  might  purchase  lands,  not  ex-  Company 

ceeding  <£1000  per  annum^  and  have  a  capital  stock,  not         ogt. 

exceeding  o6'500,000 ;  and  the  company  covenant  to  keep  Vaughan. 

a  sufficient  stock  to  answer  their  policies,  the  stock  to 

KB 
be  made  transferable,  and  proprietors  may  devise,  &c. 

» 

That  his  said  majesty,  (as  far  as  by  his  prerogative  he 
might), 'did  give,  and  grant,  to  this  corporation  the  same 
powers  as  in  the  former  patent  . 

That,  by  virtue  of  this  last  charter,  they  became  a  cor- 
poration for  insuring  against  losses  by  fire,  &c.,  and 
raised  a  sufficient  fund  to  answer  their  policies,  caUed 
their  capital  stocky  separate  from  the  stock  of  the  other 
ccmipany,  and  which  consisted  of  ^£^300,000,  and  had  an 
office  for  this  kind  of  insurance ;  but  that  both  companies 
were  under  the  direction  of  one  general  court,  and  that 
the  c£300,000,  capital  stock,  was  raised  out  of  the  com- 
pany's other  capital,  in  proportion,  on  the  proprietors' 
stock,  and  not  distinct,  nor  were  any  separate  dividends 
made  thereof,  but  were  always  carried  to  the  account  of 
the  first  company,  to  answer  the  calls  of  both  companies, 
jointly. 

That  there  are  several  offices  in  Londoriy  for  insuring 
from  fire,  that  are  supported,and  carried  on,  by  private  per- 
sons, without  act  of  parliament,  and  particularly  the  Sun 
Fire  Office^  which  has  always  pud  to  the  land  tax,  but 
that  the  present  office  never  was  assessed,  till  the  commis- 
noners  under  the  land  tax  act,  27  Geo.  II.,  c.  4.,  on  the 


NOTES  OF  CASES  IN  K.  R  kc. 

1756w  5th  of  Jul}f^  1754)  ordered  them  to  be  assessed  to  tbt 

j^^^  ward  of  ComAUly  (in  which  they  keep  their  office),  wad 

Exchange  Cobben,  and,  the  defendant^  Vaughariy  two  swonk  aasessotp. 

Insurance  assessed  them  at  £60  ptr  annuniy  for  their  stock ;  but 

Company  whether  they  are  assessable,  in  respect  thereof,  or  not,  ia 

^•^*  the  dinibt  of  the  jury,  &c. 

Vaughan. 

^—  ^  -^  Mr.  £.  Harvey,  for  the  plaintiff^  took  notice^  thai  the 

*  °*  company  was  set  on  foot  by  several  enuneot  meichants^ 
who  thought  it  would  be  highly  adrantageous  to  trade : 
that  the  act,  and  the  two  charters,  were  obtained  at  a 
great  expense  («£6(X),000) :  that  the  company  intoaded 
it  as  an  office  for  all  kinds  of  insurances,  generally^  but 
being  advised  it  did  not  extend  to  insurances  on  lives,  and 
against  losses  by  iSre,  8cc^  they,  in  less  than  a  year  after, 
apfilied  for,  and  obtained,  the  third  diarter,  to  remedy 
that  defect;  and  seemed  rather  to  insinuate,,  than  inast, 
that  this  ought  to  be  considered  only  as  a  fiurther,  and 
complete  execution  of  the  power  given  to  the  company  by 
the  act  of  parliament,  and  so  exempted  from  taxes :  but,  if 
it  oould  not  be  so  ocmsidered,  he  then  insisted, 

1st  That  there  were  no  words  in  the  land  tax  act  that 
charged  this  stock. 

3dly.  If  there  were,  yet  the  assessing  a  sum  in  gross 
on  the  company  was  ill,  and  should  have  been  by  separate 
assessments  on  the  proprietors,  as  upon  part  of  their  per- 
sonal estate;  and  that,  as  all,  or  most  of  their  capital  was 
lodged  in  the  public  funds,  it  would  be,  indirectly,  taxing 
those  funds,  which,  by  law,  are  expressly  exempted. 

1.  The  clause  on  which  (as  I  suppose)  the  assesson 
have  assessed  the  coaipony,  is  that  in  p.  75,  concerning 
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the  Nerv  River ^  and  other  water-works,  and  the  shares,  or 
interests,  of  all  persons  in  any  office,  or  stock,  for  insurance 
from  fire,  to  be  paid  for  out  of  thnr  next  dividend. 

This  company  is  entitled  to  the  most  favourable  con- 
struction of  the  act :  1.  having  long  usi^  on  thcdr  side, 
(which  is  the  best  interpreter  of  all  laws).  2.  This  being 
an  annual  act^  and  so  many  sensible  men  among  tlie 
commissioners  in  LondoHj  that,  had  tliey  not  looked  on 
this  fund  as  exempted,  it  must  be  supposed,  they  would 
have  ordered  their  members  to  apjdy  for  a  clause  to 
rectify  the  act,  in  this  particular. 

It  is  a  general  rule  with  the  l^tslature,  not  to  have 
recourse  to  descriptions,  whete  the  persons  intended  have 
a  legal  name.  Thisjplause  in  the  act  was,  plainly,  levelled 
at  those  insurance  offices  that  were  set  on  foot  by  private 
persons,  without  any  charter,  and  havilig  no  legal  name, 
whereby  they  might  be  described ;  and  the  verdict  has, 
accordingly,  mentioned  one  of  those  offices,  as  an  example, 
which  has  psud  the  tax,  but  the  present  never  did :  and, 
upon  looking  into  old  land  tax  acts,  previous  to  this 
charter,  I  find  the  very  same  clause  in  them,  which  makes 
it  clear,  that  this  company  was  not  the  object  of  that 
clause. 

Besides,  they  are  inecnrporated  for  other  purposes,  be- 
sides insurances  from  fire,  vis.,  on  lives,  and  goods ;  how 
then  can  the  company  be  assessed  for  a  particular  part  of 
their  stock  to  be  applied  to  insurances  from  fire  ? 

Again,  the  act  directs  the  tax  to  be  paid  out  of  the 
annual  dividends,  but  it  is  expressly  found  that  no  such 
are  made  by  this  company;  and  I  am  told,  that  the 
Hand  in  Hand  office,  which  ha.^  no  regular,  annual,  divi- 
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1756,  dendsy  but  only  every  seven  years,  though  not  a  oovpora- 

j.  tioD,  is  not  assessed :  and  as  to  an  objection,  that  nmy 

ExcHAi76S  ^  started,  that  all  public  companies  will  Q£  this  disdnc- 

Insueancb  tion  be  allowed),  alter  the  method  of  dividing  thdr  profits, 

Company  ^^^  alteration,  being  purposely  to  avoid  the  act,  would 

^^  '         be  a  fraud,  and  void. 
Vaughav. 

K.  B.  ^J'  If  they  are  assessable,  it  ought  to  be  as  for  part  erf" 

the  respective  proprietors^  personal  estates,  for,  by  the 
charter,  the  stock  is  made  trani^erable,  and  they  may 
devise  it ;  so  that  it  is  not  the  property  of  the  corpora- 
tion, as  the  buckets,  en^nes,  &c.,  prc^rly  are.  And 
this  method  of  taxing  makes  a  great  difference,  for  they 
will  then  be  taxed  in  the  ward  where  they  live,  and,  con- 
sequently, what  they  pay  on  this  account  will  go  in  ease 
of  thdr  own  assessments.  So,  sujipose  the  legislature 
should  hereafter  tax  the  funds,  surely  it  will  fall  on  the 
several  proprietors,  and  not  be  raised  on  the  company, 
generally,  in  the  ward  where  their  office  happens  to  be 
kept. 

\ 

Mr.  fVilliamSf  for  the  defendant. 

Mr.  Harvey  has  mistaken  the  clause  on  which  the 
company  are  assessed,  which  is  in  page  48,  ^^  That  all 
persons,  bodies  politic  and  corporate,  shall  be  assessed, 
&c.  i"^  and  page  64,  ^^  That  no  person,  or  persons,  bodies 
pcdidc,  or  corporate,  shall  be  exempted.^ 

» 

The  two  charters  of  the  22d  oiJune,  6  Geo.  I.  were  a 
full  execution  of  the  power  vested  in  the  crown  by  the 
act  of  parliament,  and  the  king,  by  his  prerogative,  could 
not  exempt  any  subject  from  taxes  imposed  by  parlia- 
ment ;  and  therefore,  how  subsequent  statutes  may  con- 
trol, or  alter,  a  precedent  one,  is  now  out  of  the  question. 
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as  the  privileges  of  this  last  corporation  are  granted  by  1756. 

the  king^s  prerogative  merely,  and  though  it  consists  of  ^^""^ 

the  same  members  with  the  oUier  company,  it  is,  to  all  Exchax&k 

intents   and  purposes,  a  different  corporation,  and  a  Insu&akce 

distinct  stock  is  directed,  and  found  by  the  verdict :  and  Com pahy 

all  the  subsequent  facts  in  the  verdict,  and  which  may  be  ^' 

called  facts  found  on  the  part  of  the  plaintiff,  tend  only  to  Vaughan. 

diew,  that  no  distinct  dividends  have  been  made;  but  kJ'B 
this  is  not  an  assessment  on  the  dividends,  but  on  the 
capital 

Some  weight  has  been  laid,  that  the  e£'800,000  was  ori- 
ginally part  of  the  of*!  ,500,000,  capital  of  the  first  com- 
pany, and  which,  by  the  act,  was  exempted,  &c. ;  but  it 
being  now  applied  to  answer  another  purpose,  the  pri- 
vilege is  gone,  as  lands  holden  by  the  crown,  and  after- 
wards coming  into  the  hands  of  a  subject,  lose  privil^^es 
they  enjoyed  whilst  in  the  hands  of  the  crown. 

As  to  the  objection,  that  this  company  never  have  been 
taxed,  the  great  fall  of  rents  within  the  city  of  late  years 
has  occa^oned  the  assessing  personal  estates,  which  has 
not  been  done  till  of  late. 

It  has  been  said,  that  this  is  an  indirect  way  of  taxing 
the  funds,  but  that  is  all  foreign  matter,  not  found  by  the 
verdict,  and  therefore  out  of  the  question. 

Soothe  objection,  that  the  tax  should  be  on  individuals, 
and  not  on  the  whole  collective  body,  falls  to  the  ground, 
as  we  proceed  on  the  clause  in  page  48,  and  not  on  that 
in  page  75. 

Mr.  Harvey,  in  reply,  observed,  that  the  case  was  ex- 
tremely narrowed,  and  had  taken  somewhat  a  different 
turn,  by  the  defendant's  waiving  the  clause  of  page  75, 
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])r56.  whichhe  relied  on  at  die  trial,  and  now  relying  on  that  in 

Royal  P^  ^'  yet  he  insisted,  that  the  stock  was  the  distinct  pro- 

Exchange  p^i^y  of  each  proprietor,  and  to  be  assessed'aooordingly. 

Insurance  for  they  may  derise,  or  dispose  of  it,  without  the  consent 

OoHPANY  ^  ^g  corporation.    Were  it  land  purrfiased  by  the  oom* 

^*  ptoy,  or  plate  fiyr  their  common  use,  or  th^ir  buckets,  it 

Vaughan.  niight  be  otherwise. 

JR^der,  C.  J. 

The  case  has  taken  a  very  different  turn,  by  Mr.  tVii^ 
liams  waiving  the  clause  of  page  75,  and  relying  on  that 
in  page  48;  and  the  question  now  is,  whether,  pr%m& 
ftme^iKis  company  is  assessable  for  their  stockby5S76^*  II. 
8dly.  If  so,  whether  there  is  any  thing  in  die  act  of 
6  Geo.  L,  or  the  charters,  to  exempt  it.  I  own,  I  should 
have  had  great  doubt  on  the  clause  in  page  7S,  but  the 
other,  in  page  48,  is  very  extenmve,  and  mentions  oMpo-. 
rations  specifically ;  and  though  the  tax  is  usually  termed 
the  land  tax,  yet  it  includes  personal  estates,  on  which 
annual  advantage  is  ot  may  be  made. 

That  this  is  the  estate  of  the  oorporacion  in  some  senses 
is  certain ;  whether  it  be  so  to  be  considered  in  the  pre- 
sent, is  the  question:  that  each  member  has  a  distinct 
right,  according  to  theshare  he  possesses  in  that  stock,  is 
not  denied,  and  is,  and  must  be,  the  casein  every  corpoiu- 
tion,  yet  so  as  to  be  subject,  in  the  first  place,  to  all  the 
specific  charges  of  the  community;  and  the  stock  he 
transfers  must  still,  to  whose  hands  soever  it  comes^  be 
subject  to  such  charges,  and  he  can  dispose  of  no  more 
than  the  surplus:  and  therefore  the  method  the  aasea- 
sors  have  taken  seems  to  be  the  most  equal  they  could 
pursue ;  and  tlie  whole  body,  by  that  means,  bears  their 
proportion  of  the  charges. 

As  to  the  other  point,  it  cannot  be  pretended,  that 
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aaporadon  can  have  any  benefit  of  the  statute,  6  Geo.  I.,        ifSS, 
nor  can  the  words  in  their  charter  esoempt  them  from  the 


Royal 
exchahoe 
Insubahck 
Denison,  J.  Coxfajty 

I  am  of  the  same  opinion,  as  to  the  last  point.    There         ^^• 
must  certainly  be  some  method  or  other  of  taxing  cor-    ^"^^^5^ 
porations,  bo  that  tbe  propriety  of  this  assessment  is  ra^        v  s 
ther  matter  of  usage,  than  law,  and  there&re  that  point 
should  be  inqpsiired  inta 

FoUer,  J. 

If  this  case  falls  within  the  clause  in  page  48,  it 
is  clearly  rateable,  and  not  within  the  exemptioii  of 
6  Geo*  I.  They  are  distinct  curporatiGCis,  and  were 
obliged  to  have  distinct  capitals,  which,  ]£  they  have 
neglected  to  do,  they  have  deceived  the  crown,  and  the 
adventurers  who  relied  thereon. 

Though  they  have  a  distinct  mtarest  in  their  respective 
shares,  yet  not  so  as  to  sever  it  from  the  general  fund. 

The  toiour  of  the  act  shews,  that  adventurers  of  this 
kind  are  taxable,  if  not  particularly  exempted. 

fVihnoi,  J. 

I  diink  that  this  is  the  personal  estate  of  the  corpora- 
tion, and  fidls  undar  the  dause,  [>i^  48.  As  to  the  ob- 
jection, that  the  proprietors  would  by  this  means  be 
twice  charged,  once  as  members  c^  the  corporation,  and 
again  where  ^ey  live,  I  think  this  is  not  so,  for  the  tax 
on  t^e  company  is  in  respect  of  thdu:  ci^tal,  and  that 
where  they  live,  only  on  the  dividends,  after  they  are 
leoerved,  and  so  become  part  of  a  separate  personal 

UUerius  coHsilium. 
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1756.  This  case  was  again  argued  in  ^t/ary  term,  SO  G09.  II., 

-^^y^^  by  Mr.  Nans,  for  the  plaintifiT,  and  Mr,  Narion,  for  the 

ExcHAM  GB  defendant ;  but,  as  it  is  a  angle  point,  and  of  no  difficulty. 

Insurance  I  omit  their  arguments.    In  that  term,  judgment  was 

Company  given  as  follows : 

agt. 

Vaughak.        Lord  Mansfield,  C.  J. 

K.  B.  "  "^be  hint  I  gave  of  the  deamess  of  the  case  in  my  ap- 
prdiension,  when  Mr.  Nares  began  his  argument,  was 
with  a  design  to  have  eased  him  of  the  difficulty  of  argu- 
ing so  up-hill  a  case ;  but,  as  he  chose  to  proceed  in  his 
argument,  I  have  been  endeavouring,  to  the  utmost  of 
my  power,  to  raise  a  doubt,  or  find  out  a  pcnnt  in  the 
case,  as  I  /suppose  Mr.  Nares  argued  with  his  o[nnioii, 
but  have  not  succeeded. 

The  question  is  not  between  the  public,  and  the  com- 
pany, but  between  the  division,  or  place,  and  them. 

I  believe,  when  this  spedal  verdict  was  found,  it  was  to 
settle  the  point  whether  they  were  assessable  at  all ;  for 
the  pcnnt  now  argued,  as  to  where  they  are  assessable, 
has  nothing  found  relative  to  it,  with  regard  to  the 
shares,  &c. 

It  is  plain,  by  the  express  words  in  page  48  of  the  act, 
that  they  are  liable  to  the  tax ;  and  being  so,  it  is  equally 
clear,  that  tlie  tax  must  be  imposed  on  the  corporate  body, 
and  not  on  individuals,  as  it  would  be  impos^ble  to  col* 
lect  it  from  them,  for,  as  Mr.  Norton  has  observed, 
shareoMmers  in  the  stock  of  this  corporation  may  reside 
in  places  beyond  sea. 

As  to  the  inequality,  by  raising  it  all  where  the  office  is 
kept,  and  so  ca^ng  that  division  in  a  very  unequal  pro* 
portion  as  to  their  assessment :  that  is  an  inconvemenoe 


►. ' 
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which  has  subfflsted  ever  sonoe  4  and  5  W.  and  M.,  that        1756* 
settled  all  the  divisions,  and  it  cannot  be  prevented;       p^*^^ 
though  many  places  that  were  fields,  and  waste  grounds,  Exchange 
and  assessed  in  proportion,  are  now  covered  with  build-  Insurance 
ings,  and  have  robbed  the  other  parts  of  the  town  (that    Company 
were  then  built  upon,  and  valued  accordingly),  of  the         ^* 
chief  of  their  inhal^tants.  Vaughan. 


I  take  it  for  granted,  that,  when  this  spedal  verdict 
was  found,  it  was  imaged,  the  assessment  was  under  the 
clause  in  fol.  75,  which  was  for  anotlier  purpose.  But 
that  is  not  so. 

The  case  is  too  plain  to  be  argued,  and  is,  I  think,  a 
self-evident  proposition. 

Denisotij  and  Fosterj  Js.,  concurred.  AbsentCj  WU- 
fnot^  J. 

Judgment  for  the  defendant. 


K.  B. 


THE  KING  agt.  DAVIES. K.  B.  i;56. 

The  defendant  was  convicted  in  the  penalty  of  <£10,      20  G.  2.  ' 

under  an  act  of  2S  Geo.  II.,  (for  better  cleansing,  and   . 

.  .  ^  An  exemp- 

lighdng,  the  streets,  and  repairing  the  highways,  of  the  tion  from  pa- 
parish  of  Saint  Leonard^  Shoreditch)^  for  neglecting  to  "«h  offices, 
take  upon  himself  the  office  of  collector  of  the  rates,  cate  under  10 
under  the  said  act,  though  properly  appointed  thereto  and  11  IF.  3., 
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J756.  bjr  the  truflCiees.  The  defendant  inaistBd  oa  die  benefit 
of  10  and  11  IV.  IIL,  as  asagneeofa  certificate,  obtained 
bjone  jETic^bikii/,  at  the  0/i  J?ai/gf  senioos,  ontfaelStiiof 
January f  1784,  of  his  having  canvioted  one  Bimff  of 
stealing  a  brown  mare  within  the  said  pariah,  and  diil  j 

K,  B.       obtained  his  certificate  thereof ;  which  was  enrolled  on  the 

24th  of  January y  and,  on  the  4di  of  February^  ITM^ 

®*Jf ''^^^  ^.  *  asfliimed  by  him  to  the  defendant, 
colleetorahip        ^         ^ 

of  rates,  es- 

ublished  by      That,  by  10  and  11  ^.  IIL,  the  eerdficate  entitles  the 

of  a  surveyor  and  waixl  ofiices  whatsoever,  within  that  parish, 
of  highways 

li-ff«^    .     TlieBes«on.,cnapped,coafinnedthee««icbon,wlriA 
by  the  act^     was  now  removed  hither  by  certiorari^  and,  being  put  in 

iDff  that  ap- 

^"^Va.    „  Sej«mt  ^aj^arrf,  to  quaah  the  conviction,  aad  ^ 

g  Q^  nnnation. 

Two  questions  may  be  made  in  this  case. 

1st.  Whether  this  is  a  new  office  created  by  the  act  of 
9SL  Geo.  II.,  or  only  an  alteration,  and  taking  away  a  part  of 
an  ancient  office,  viz.  that  of  surveyors  of  the  highways  ? 

Sdly.  Sujqx>sing  it  a  new  office,  whether  it  is  not  a 
parish  office,  within  10  and  11  fV.  III.  f 

1st  To  define  what  a  parish  officer  is,  he  must  be  a 
paridiioner,  and  one  whose  bosiness  it  is  to  ovetkxdL  the 
afiairs  of  the  parish,  in  some  degree,  but  it  is  not  neces- 
sary that  he  should  be  chosen  by  the  parislnoners;  and 
there  are  officers,  indisputably  parish  officers,  who  arc 
not  so  chosen,  as  constables,  the  old  officers  of  births,  and 
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burials:  and  surv^ons  of  the  hi^ways  are  also  in  fact        17^6. 
nominated  by  the  justices  of  the  peace.  Their     ' 

agt. 
By  the  new  act  of  22  Geo,  II.,  the  office  of  surveyor  of     Davfes 

the  highways  in  this  parish  is  taken  away,  and  vested  in  ^mmymm^ 

two  persons,  to  be  elected  out  of  the  pari^iioners,  to  be        K.  B. 

called  collectors  of  rates. 

The  duty  of  the  surveyors  was  to  collect  money,  and 
liire  labourers,  and  lay  out  the  money  in  die  repair  of 
Che  roads :  the  collection  of  the  rates  is  the  most  laborious, 
and  difficult  task. 

The  duty  of  th6  officers  under  this  statute  is  near 
jJcin  to  the  surveycn^^ :  the  commisaono^  are  to  choose 
out  of  the  parishioners  these  annual  officers,  caUed  col* 
lectors  of  rates  (who  are  not  to  serve  agahd  finr  seven 
years),  and  they  are  to  collect  the  rates,  and  pay  the 
money  to  the  trustees,  who  are  to  pay  it  over  to  dieir 
own  surveyor. 

Part,  therefore,  of  the  burthen  of  the  office  is  taken 
a:way,  but  still  it  remains  a  parisli  office.  The  persons 
wHo  elect  tliein,  makes  no  diffisnence;  and  if  a  future  act 
of  parliament  ^ukl  direct,  that  all,  officers  of  parishes 
should  be  diosen  by  the  jtidges  of  diis  court,  they  would 
still  remain  parish  officers. 

The  person  appointed  is  certainly  an  officer,  and  what 
kind  of  an  officer,  if  not  a  parish  officer,  I  am  at  a  loss 
to  guess :  he  is  to  be  chosen  out  of  the  parishioners,  and 
to  do  the  bunness  of  the  parish. 

I  apprehend,  that  the  person  executing  this  office  wouM 
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1756.        thereby  gain  a  settlement;  which  heoouldViot  do^  unless 

,m!^X^        he  was  a  parish  oflioer. 
The  King  *^ 

agt, 

Davies.         *^^-  -t«»«w»  ^  ^^^""'^ 

K.  B.  This  officer  is  only  to  coUect  the  money :  he  is  not  ap- 

pointed by  the  parishioners,  investry,  butby  thecommis- 
ffloners,  and  is  a  kind  of  servant  to  them ;  and,  if  this  is  a 
parish  office,  the  place  of  coUector  of  tolls  under  a  turn- 
pike act  may  be  deemed  so. 

He  is  neither  appointed  in  the  same  manner  as  sur- 
veyors, nor  is  his  duty  the  same.  The  justices  are  to 
appcnnt  surveyors,  out  of  a  list  given  them  by  the  pa- 
rishioners, and,  when  they  are  appointed,  they  are  to  vieir 
the  roads,  and  supervise  the  repair  c^  them;  but  this 
office  has  no  such  duty  annexed  to  it. 

Beades,  by  this  act  of  22  Geo.  II.,  the  trustees  are  to 
appoint  surveyors,  and  also  beadles,  watchmen,  &c,  yet, 
surely,  these  cannot  be  called  parish  officers. 

The  act  of  parliament  provides,  that  persons  paying 
these  rates  shall  not  gain  settlements,  which,  I  appre- 
hend, proves,  they  are  not  to  be  deemed  parish  rates;  and 
it  would  be  extraordinary  to  say,  that  a  person  collecting 
rates  not  parochial  should  thereby  be  deemed  a  parish 
officer.  This,  too,  is  an  office  created  since  10  and 
11  JV.  HI. 

Reply. 

Collectors  of  tolls  may  be  any  strangers,  but  these  out 
of  parishioners. 
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As  to  this  office  being  created  since  10  and  11  ^.  III.,       1756. 
that  is  no  objection;  otherwise  churchwardens  of  new 
erected  parishes  would  not  be  within  that  act. 


The  King 
agjt. 

Davies. 


Ryder,  C.  J. 

Two  questions  are  made  in  this  case.  K.  B. 

1st.  Whether  this  is  a  parish  office  ? 

2d.  Whether  a  parish  office  within  the  meaning  of  the 
statute  of  10  and  11  W.  III.? 

1  St.  As  to  the  first  question.  It  is  clearly  a  parish 
office.  The  duty  is  to  be  performed  within  the  parish, 
and  the  officer  is  to  be  chosen  out  of  the  parishioners 
only ;  and  it  is  not  necessary  he  should  be  chosen  by  the 
parishioners. 

2d.  It  is  objected,  that  this  is  a  new  created  office,  and 
that  the  act  of  W.  Ill .  does  not  extend  to  such.  But  £hat 
pcnnt  (which  may  be  a  nice  one)  b  not  necessary  to  be 
determined  in  this  case.  For  though  the  office  is  caQed 
by  a  new  name,  and  only  takes  in  part  of  the  old  office, 
yet  I  take  it  still  to  be  the  old  office.  The  act  of  22 
Geo.  II.  does  not  seem  to  have  taken  away  the  office  of 
surveyor  of  the  highways,  but  has  only  given  a  new 
name  to  part  of  that  office.  I  apprehend,  it  still  remains 
the  old  office,  or  part  of  it,  and  that  the  defendant  is 
exempt  by  this  certificate. 

Denisoriy  J. 

.  The  act  of  10  and  11  W,  III.  should  have  a  liberal 
construction. 

.  The  commissioners  are  not  obliged,  by  22  Geo,  II.,  to 
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1756^       appoint  surveyors,  but  collectors  must  be  ajqmnted:  if 

_^^^.        tbey  should  appoint  both,  still  the  offices^  thus  divided, 
Ine  KiDff         "^  ,  tn       t*  11* 

remain  the  did  office  of  surveyor,  broke  mto  two  parts; 

«^  therefore  clearly  a  parish  office. 


}(^  B^  As  to  the  second  question^  a  covenant  to  pay  taxes 

extends  to  taxes  after  created :   so  the  privilege  of  at- 

tomies  extends  to  new  duties:    Jier  v.  JStvndbr,  {Str. 

) ;  and,  in  my  opinion,  the  exemption  would  extend 

to  new  created  parish  offices. 

Foster,  J. 

I  think  dearly  the  defendant  is  exempted.  This  is 
certainly  a  parochial  office.  The  duty  is  confiiied  to 
repairing  the  roads  in  that  parish.  If  the  collector  r^ 
moves  out  of  the  parish,  the  trustees  are  to  afqmiil  a 
new  one. 

I  apprehend^  this  is  no  new  office,  but  only  the  old  one 
new  modelled :  but,  if  it  was  a  new  office,  sdll  I  think 
the  exemption  extends  to  it,  if  a  parochial  offioe.  Cler- 
gymen are  exempted  by  common  law  firom  all  temponj 
offices,  and  that  extends  to  offices  newly  created  by  act  of 
parliament. 

Wilmoty  J. 

The  words  of  10  and  11  W.  III.  are  very  general,  and 
such  acts  are  to  receive  a  lai*ge,  and  liberal,  eonstniction. 
I  should  therefore  be  inclined  to  think,  that  if  this  was  a 
new  created  office,  yet  the  exemption  would  extend  to 
it.  But  the  present,  I  apprehend,  is  not  a  new  office, 
but,  very  clearly,  part  of  the  old  office ;  and  it  is  totally 
immaterial  by  what  name  it  is  called. 

Conviction,  and  affirmance,  quashed. 
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GIDDINGS  agt.  GIDDINGS. ^K.  B.  1756. 

Same  term. 

Debt  on  bond :   on  oyer  of  the  condition,  (which  To  an  action 

iredted  three  orurinal  bonds  entered  into  by  the  plaintiff!  ^^  *  hond 

.  .  .      conditioned 

^uid  the  defendant,  jointly,  to  A.y  B.,  and  C,  for  dif-  for  payment 

ferent   sums,  and  that  the  defendant  had  agreed  to  to  third  per- 
discharge  them  on,  or  before,  the  11th  of  Jiune,  1734,  iud«edeH- 
«nd  in  the  mean  time  to  indenmify  the  plaintiff^,)  the  vered  his 
defendant  pleads,  that  after  the  11th  of  June,  1784,  and  ^^^^'  ^^^^ 
"before  the  bringing  this  action,  to  wit,  on  the  8th  of  diem  was  a 
JSeptember^  1734,  the  defendant  discharged  the  said  three  g^.  pl^» 
several  obligations,  and  that  the  plaintiff  hath  not  been  g^^  ^  ^^^  ^ 
damnified.     To  this  plea  the  plaintiff  demurred,  and  to  .<4iiii.:  where- 
that  was  a  jobder  in  demurrer.  JDiff  had 

a  rule  to 

Mr.  Williams^  for  the  plaintiff.  withdraw  his 

demurrer. 


The  only  question  is,  whether  this  is  a  good  plea, 
within  4  and  5  Anrij  ch.  16,  $  IS,  as  it  was  certainly 
bod  at  common  law,  which  allowed  of  no  other  payment 
than  at  the  day,  precisely,  according  to  the  condition,  to 
remedy  which  the  act  was  made,  but  only  extends  to  the 
case  of  bonds  conditioned  for  payment  of  a  lesser  sum  at 
a  future  day  by  the  obligor  to  the  obligee'  The  present 
case  is  neither  within  the  equity,  nor  letter,  of  this  law. 
1st  It  is  for  payment  of  money  to  strangers.  Sdly.  It 
is  to  indemnify  the  obligee,  and  not  for  pajrment  of  a 
lesser  sum  to  him  at  a  future  day ;  and  this  act,  being  to 
defeat  a  right  of  acdon  before  actually  vested  in  the 
obl^ee,  who,  at  law,  is  entitled  to  the  penalty  on  default, 


&c. 
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1756.        is  not  to  be   construed  liberally;    and  so.  the  court 

G1DDING8    ^^^^'  ^°  *®  statute  3  Jac.  I.,  ch.  8.  J 1.    2  Buls.  63,  4. 
^^^         Comb.  106. 

61DDIK6S. 

v-^'v-^y         If  this  should  be  construed  to  be  within  the  act,  it 

K.  B.        would  let  in  all  collateral  conditions  whatsoever,  though 

they  were  for  performance  of  covenants. 

In  this  case,  the  obligation  may  be  dischaiged  without 
the  payment  of  any  money  at  all^  as  a  tender  and  refusal 
would  be  a  discharge ;  it  being  to  pay  to  a  third  person, 
and  needs  not  be  pleaded  with  an  uncore  prists  as  it 
must  when  to  the  obligee  himself. 

As  a  bond  to  indemnify,  it  cannot  be  within  the  act,  as 
no  such  is  mentioned,  or  intended,  and  the  non-perform- 
ance, according  to  the  condition  itself,  is  a  damnification. 
1  Vent.  861.  8  Bulst.  233.  And  suppose  the  plaintiff 
had  taken  issue  on  the  solvit  post  diem^  it  seems  it  had 
been  an  immaterial  issue,  Str.  994.  There  b  no  instance 
of  such  pleas  as  this  since  the  statute,  which  is  an  aigu- 
ment  that  they  are  not  good :  and  the  next  clause,  §  13, 
seems  to  shew  what  bonds  were  intended,  power  being 
given  to  bring  into  court  the  principal,  interest,  and  costs, 
which  could  not  be  done  here,  as  nothing  is  to  be  paid  to 
the  plaintiiF. 

Mr.  Althaniy  for  the  defendant. 


This  is  a  case,  plainly,  within  the  equity,  and  intention^ 
of  the  act,  which  was  made  in  furtherance  of  justice,  as 
the  preamble  sets  forth,  and  is  to  be  considered,  in  the 
highest  degree,  as  a  remedial  law,  and,  as  the  now  pUdn- 
tiff  would  otherwise  unjustly  recover  a  penalty  of  <£440 
agunst  the  defendant,  when  it  appears  he  has  not  suf- 
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fered  a  farthing  damage^  the  court  will  construe  the  sta^        I75d. 
tute  liberally,  in  suppresaon  of  this  mischief,  according  to 
the  rule,  C.  L.  381.  b.  36Bj  b;  for  that  the  parliament  do  not 
use  to  set  down  all  the  cases,  but  some  by  way  of  exam-    ^_^     ' 
pie,  2  Inst.  487 :  the  bishop  of  N.  is  only  named  in  the 
statute  de  circumspecte  Ratify  and  yet  it  extends  to  all        KB. 
other  bishops ;  and,  6709  on  32  H.8:  which  gives  a  sci. 
Ja.  to  executors  and  assigns,  and  yet  is  extended  by  equity 
to  administrators.     So  4  J5.  3.,  ch.  7)  trespass  to  exe* 
cutorsy  de  bonis  asportalis  in  vita  testatorisj  is  extended 
to  administrators.  Moore.  400,  pL  526. 1  Vent.  187.  And 
the  statute  of  Gloucester^  though  a  penal  statute,  {^ving 
treble  damages,  where  it  speaks  of  tenants  for  years,  is 
held  to  take  in  tenants  for  half  a  year,  C.  X.  54.  b.  2 
Inst.  302. 

Denlson^  J. 

This  is  a  very  nice  case,  but  I  am  strongly  of  o|nmoli, 
as  at  present  advised,  that  it  is  within  t|ie  equity,  and' 
mischief  intended  to  be  remedied  by  the  statute,  which 
was  made  to  relieve  the  obligor  from  the  strict  rule  to 
which  he  was  tied  down  at  common  law ;  and  therefore, 
if  the  obligor  has,  before  action  brought,  paid  the  whole 
debt,  and  interest,  to  the  obligee,  he  may  now  plead  it, 
though  after  the  day  mentioned  in  the  condition;  and  to 
tie  it  down,  by  a  narrow  construction,  to  the  predse  words, 
and,  because  the  payments  are  not  to  be  by  the  obligor 
to  the  obligee,  but  to  third  persons,  to  preclude  the 
obligor  from  the  benefit  of  the  act,  would  be  extremely 
hard,  as  he  is  clearly  within  the  equity.  I  think  that 
the  money  in  this  case  might  have  been  brought  into 
court,  and  psdd  to  the  obligee,  as  a  trustee  for  the  three 
strangers,  and  that  an  issue  on  the  solvit  post  diem  would 
have  been  pertinent,  and  material,  and  not  within  the  case 
in  Str.,  which  was  to  pay  at,  or  before,  such  a  day,  and 

z 


9S8 


NOTES  OF  CASES  IN  K.  B.  &c. 


1756/ 


jGiddikgs 

agt. 
GiDDIKOS. 


K.  B. 


tbe  issue,  and  verdict,  being,  that  be  did  not  pay  at  the 
day,  were  immaterial,  because  he  might  have  paid  it 
before.  This  will  not  fall  within  the  cases  of  collateral 
conditions,  mentioned  by  Mr.  Williams^  as  it  is  expressly 
for  payment  of  a  lesser  sum  at  a  future  day,  and  though 
it  contains  a  collateral  matter  also,  (viz.  to  indemnify  the 
obligee),  that  seems  not  material,  as  the  act  does  not 
require  it  to  be  for  payment  of  money  only;  therefore 
the  act  puts  the  case  of  payment  to  the  obligee  as  an 
example  merely,  and  the  substance  seems  to  be,  tlie  pay- 
ing the  lesser  sum  to  the  person  entitled  to  recdve  it,  who 
in  general,  is  the  obligee. 


Noted  in 
Si^cr,  316. 


Ryder,  C.  J.,  Foster j  and  Wilmotj  Js.,  took  time  to 
consider;  and  afterwards,  in  the  beginning  6f  Trinity 
term,  Denison,  J.,  (Ryder,  C.  J.,  being  dead),  being 
about  to  deliver  the  opinion  of  the  court,  the  counsel  for 
the  plaintiff,  apprehensive  it  would  be  against  them, 
moved  to  withdraw  the  demurrer,  and  take  issue  on  t&^ 
plea ;  and  a  rule  for  that  purpose  was,  in  a  few  dajrs 
afterwards,  made  absolute,  on  payment  of  costs. 


STANDEN,  Lessee  of  WHEATLEY,  and  others,  ag(. 

Hall,  and  others. 


dicf 'the'"  ^^  *  ^"^^  ^  ^^"^  cause,  why  the  master  should  not 

partv  sue-       review  his  taxation  of  costs  in  this  case,  on  a  suppontioii 

ceeding  it       that  he  had  allowed  them  where  he  ouffht  not,  the  caae 
enutled  to  .1.         •        1  %   .  .  .    ,  , 

the  costs  in-   ^**  ^^h  viz-  -  the  cause,  being  at  issue,  was  earned  down 

curred  at  a 

former  assizes,  when  the  cause,  from  press  of  business,  was  made  a  rc- 
monet.     Sayer,  272.  S.  C. 
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to  trial  at  Maidsione  asAzesj  in' August ^  1754^  but,  on 
account  of  the  multiplicity  of  business;-  made  a  temanei. 
At  the  next  Lent  assizes^  it  was  tried,  and  the  defendant 
had  a  verdict;  and  the  master  had  allowed  him  his 
costs  at  the  former  assizes,  when  the  cause  was  made  a 
remmttt, 

Mr.  Solicitor  General^  for  the  defendant. 

No  costs  are  allowed  at  common  law,  but  the  statute  of 
Gloucester  gives  them  to  plaintiffs,  and  ^  ^.  8.  to  de- 
fendants. It  was  here  the  fault  of  neither  party,  that  the 
cause  was  made  a  remanety  but  the  event  of  the  cause^  at 
the  second  assizes,  shewed,  the  plaintiff  was  to  blame  in 
bringing  the  action ;  and,  though  it  was  made  a  remanety 
yet  it  continued  one  and  the  same  cause  from  the  be^n- 
ning  to  the  end :  and,  as  the  defendant  at  last  succeeded, 
I  cannot  conceive  why  he  should  not  have  all  the  costs 
allowed  (as  his  case  is,  expressly,  within  the  words  of  the 
act  of  parliament),  till  I  hear  the  reasons  from  the  gen- 
tlemen of  the  other  side. 

Mr.  Luke  Robinson^  on  the  same  side. 

By  the  word  costs  is  meant,  the  necessary  expenses  of 
the  suit :  the  defendant  in  this  case  was  put  to  extraor« 
dinary  expenses,  by  the  cause  being  made  a  remanety  but, 
however,"  those  expenses  were  necessary ^  and  such  ought 
to  attend  the  event  of  the  suit ;  and  in  the  crown  office  it 
b  the  constant  practice  to  allow  costs  in  such  cases. 

N.  B.  Mr.  Burron\  the  master  of  the  crowp  office,  in- 
formed the  court,  the  practice  was  so  on  the  crown  side. 

Mr.  Norton^  on  the  other  side. 

z2 
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1756.  This  cause  was  made  a  remanet  by  the  default  of  no- 

^*^         body,  but  merely  for  want  of  time  to  try  it. 

lessee  of  .       ,    1,  1 

_.  The  act  of  the  court  of  necessity  shall  turn  to  the 

wrong  of  no  man ;  and  if  the  parties  in  this  case  both 
beaf  their  own  charges,  neither  side  will  be  injured,  but  if 
one  bear  the  whole  expense^  it  will  be  a  manifest  hardship 
00  him ;  and  it  is  the  constant  pracUce  in  C  £.,  not  to 
Ktf  B.  allow  costs  in  such  cases.  The  last  time  Mr.  J.  Burnett 
went  the  northern  circuit,  his  bad  state  of  health  pre- 
vented his  trying  any  causes  at  Lancaster j  and  they 
were  aU  made  remanetSj  but  this  court  refused  to  give 
costs  for  not  going,  on  to  trial. 

Mr.  •Solicitor  General  observed,  the  cases  mentioned 
from  Lancaster  assizes  were  foreign^  as  the  causes  there 
had  not  been  tried. 

Denisony  J. 

Reasons  may  be  ^ven  on  each  idde  the  question^  and 
the  usage  of  the  court  on  the  civil  ade  wUl  in  a  great 
measure  govern  the  point. 

Master  Clarke  reported,  that  his  practice  had  always 
been^  to  let  the  whole  costs  attend  the  event  of  the  cause. 


,\ 


Rule  for  reviewing  discharged. 


b>. 
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LORD   MOUNTCHARLES  agt.  CHARLES 
YORKE,  Esq. K.  B. 

This  was  an  action  of  trespass,  and  the  cause  being  at  A  caus^ 
issue,  a  rule  was  obtained  for  a  view  (by  the  plaintiiBT),  having  been 
and  the  day  appointed  was  the  Friday  before  the  assizes;  fnanet  at  the 
but,  it  being  very  bad  weather,  and  the  place  lying  near  instance  of 
the  sea  coast,  only  three  of  the  jury  appeared:  whereupon  n^?  ^^\t£ 
no  view  was  taken  that  day ;  but  the  agents  on  both  sides  .viewers, after 
entered  into  an  agreement  in  writing,  that  those  three  ^^'^w  by 
should  take  the  view  on  Saturday^  and  that  the  causie  by  consem 
should  proceed.     The  view  was  accordingly  taken :  the  and  not  re- 
sheriff  n.ade  only  a  co„.mon  «tur„  without  taking  notice  '^^^^^ 
of  the  view,  and,  both  parties  attending  at  the  assizes,  with  an  appli- 

witnesses,  at  a  sreat  expense,  this  cause  was  called  on,  (but  *^^^'on  to  the 
.    /••  f       J    1       1  •    •«.  i_.        J.        •      •       •.    court  by  the 

out  ot  Its  turn),  and  theplaintin  objected  to  gomginto  it,  defendant  for 

for  default  pf  viewers,  and  it  was  made  a  remanet.  on  that  costs  for  not 
account ;  and  the  defendant  now  applied  for  costs,  for  not  f^l" ^♦kly 

going  on  to  trial^  and  obtained  a  rule  nisi.  directed 

them  to  fol- 
low  the  event 
Mr.  Serjeant  Wynne,  and  Mr.  Hatsell^  now  shewed  gf  the  cause. 

cause,  and  insisted,  that  the  not  trying  the  cause  was  a3 

inconvenient,  and  expensive,  to  the  plaintiff  as  the  defends 

ant    That  the  place  where  the  view  was  to  be  taken 

was  seventy  miles  from  London,  and  consequently  no 

Ume  for  a  countermand.    That  the  pkuntiflTs  attorney  on 

record  was  not  at  the  view,  and  the  person  who  signed 

the  agreement  was  only  a  steward  of  the  plaintiff,  and  had 

no  orders  from  him  to  do  so;  that  no  consent  of  the 

parties  could  alter  the  law.  Hob.  5.  56.,  and  the  statute 

4  Ann,  c.  6,  is  very  explicit,  that  ^x,  or  more,  must  take 
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175&        the  view.     Suppose  parties  by  consent  should  try  a  cause 

"^^^^^        by  six  jurors,   that  would  be  such  a  mis-trial,  as  no 

MouKT       agreement  would   help.      This  is    a  new  law,   which 

CHARLES     must  be  taken  strictly,  and  is  not  like  a  view  in  an  action 

agt.         of  waste, 
Cbarles 
YoRKE,  esq.      Mr.  Norton^  in  support  of  the  rule,  insisted,  the  agree- 
ment of  parties  might  well  supply  the  defect  of  jurors: 
'        that  such  was  the  common  practice,  and  it  had  been  so 
held  in  two  late  cases.  Berry  v.  Boreham,  and  Doe^  on  the 
demise  of  Watson^  v.  Cholmondeleyy  where  the  return  was 
general,  as  here.   The  1st  case  in  Hob»  was,  where  a  mam^ 
fest  error  would  have  appeared  on  the  face  of  the  record : 
but  if  they  had  there  altered  the  venuCf  and  made  the 
record  consistent,  and  had  agreed  to  that,  it  then  would 
not  have  been  reversed  for  error :  and  here,  all  will  appear 
consistent. 

Indeed,  if  the  sheriff  had  made  a  special  return,  that 
only  three  viewers  appeared,  perhaps  there  might,  in  that 
case,  have  been  some  weight  in  what  the  gentlemen  haVe 
said;  but  here  the  return  is  in  the  common  form,  and 
non  constat  to  the  court,  but  that  all  the  jurors  took  the 
view. 

If  the  parties  might  not  (after  motion  for  a  view) 
agree  to  try  the  cause  without  a  view,  the  act  of  parlia- 
ment, (which  was  meant  for  the  benefit  of  parties),  would 
entrap,  and  be  disadvantageous  to  the  suitors. 

Mr.  Justice  Foster^  who  sat  at  Nisi  Prius  when  this 
cause  came  on,  reported,  there  was  so  much  business, 
that  it  would  have  been  impossible,  this  cause  should  have 
been  tried,  if  it  had  come  on  in  its  proper  order :  and  this 
circumstance  had  weight  with  (he  court 
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DenUon^  J.,  and  the  other  two  justices,  thought,  it  was  1756. 

most  fair  and  equitable,  that  these  costs  should  attend  y'^^ 

the  event  of  the  cause.     Denison,  J.,  said,  there  was  no  McnNT* 

doubt,  but  the  parties  might  by  consent  waive  a  rule  for  charles 

a  view.     How  far  it  might  be  erroneous,  in  case  the  she-  agt.  . 

riff  had  returned  a  view  by  three  specially,  was  not  the  Charles 

4jue8tion.  YoaKEyesq. 


A  rule  was  made  by  consent,  that  the  costs  of 
the  assizes  should  attend  the  event  of  thp 
cause. 


K.  B. 


MILLS  agt.  SPEDDING. K.  B, 

Motion  to  set  aside  a  judgment,  on  an  action  of  oo-  Execution 
venant,  and  execution  executed.     Declaration  was  deli-  ^^  Mjde,  on 
vered  in  Michaelmas  term  :   plea  in  Hilary  term,  and  being  given 
replication :  paper  book  made  up  and  dehvered :   judg-  to  defend  on 
ment  ragned  in  February^  for  not  returning  the  paper  ' 

book.  Ca,  sa.  issued,  and  the  defendant  was  arrested. 
The  defendant  now  swears,  he  is  advised  he  had  a  good 
defence  to  make. 

Per  curiam.  The  defendant  should  have  sworn,  po- 
atively,  that  he  beheved  he  had  a  good  defence  to  make,  and 
put  the  pUuntiff,  substantially,  in  as  good  a  condition  as  he 
was  before,  with  respect  to  the  recovery  of  his  debt.  Thisis 
an  execution  executed,  and  the  defendant  being  in  custody, 
it  is  a  payment  in  law.  If  the  rule  is  made  absolute,  and 
j  udgment,  and  execution,  set  aside,  the  defendant  may  escape. 
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1750.       immediately  afterwards,  and  leave  the  plaintiff  altogethi 
remediless. 


Note. — The  judgment  and  execution  were  set 

aside,  on  the  defendants  agre^ng  to  give  sa- 

K^  S^  curity  before  the  master,  to  answer  the  event 

of  the  suit,  and  that  the  judgment  on  the 
yerdict  should  be  as  of  thb  term. 


NOTES  OF  CASES  IN  K.  B.  fcc.  345 


Trinity  Term,  89  and  80  Geo.  II.  1756. 


N.  B.— 'During  this  Term,  there  was  no  Chief  Justice. 


WHITMORE  agt.  ROOK. K.  B. 

Debt,  on  a  bail-bond  assigned  by  the  sheriff.    The  de-  a  judicial 
daration  sets  forth,  that,  on  the  1st  of  March,  1755,  the  wnt  becomes 
plainti£P  sued  out  an  alias  bill  of  Middlesex  against  f^Q^^  ^q]^ 
Townshend,  directdd  to  iheAi&nS  of  Middlesex.  That,  on  B.  when  it 
the  11th  of  Mat/y  he  was  arrested :  whereupon  he,  and  the  ^"?™*jj^^! 
defendant,  Rook,  and  another,  became  bound  to  the  sheriff  it  issued  or 
for  his  appearance  at  the  return.     That  he  did  not  appear  °^\*?  ^  ^ 
at  tberetum:  whereby  thebond  was  forfeited,  andhadbeen  cord, 
since  assigned  to  the  plaintiff  by  the  sheriff:  whereupon,  Sayer^  299, 
and  by  virtue  of  the  statute,  &&,  he  brings  his  suit,  See.      *    * 

Plea,  that  no  such  precept,  called  an  alias  bill  of  Mid- 
dUteXf  did  issue,  against  the  defendant  7.,  as  in  the  de-  « 

claration  is  alleged,  and  concludes  with  an  averment 

To  this  the  plaintiff  replied,  that  such  precept,  called 
an  alias  bill  of  Middlesex^  did  issue,  as  in  the  declaration 
is  allied,  as  appears  by  the  record  of  the  file  of  writs  in 
this  ooiurt,  of  Michaelmas  term  last,  and  this  he  is  ready  to 
verify  by  th«  record,  and  prays  judgment 
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The  defendant  demurred  specially,  and  assigned  'for 
causes:  1st  Because  the  plaintiff  has  attempted  to  put  in 
issue  a  matter  which  is  wholly  triable  by  the  country,  ids. 
whether  a  bill  of  Middlesex  issued  or  not?  2d.  That 
the  replication  concludes  to  the  court,  when  it  should  be 
to  the  country. 


The  plaintiff  joined  in  demurrer. 

Mr*  Baynhani,  in  support  of  the  demurrer. 

Throughout  the  pleadings  the  question  is,  whether  a 
bill  of  Middlesex'  issued,  or  not  ?  which  is  a  matter  in  pait^ 
merely,  and  is  the  primum  mobile^  the  foundation  of  the 
plaintiff's  action :  and  no  mention  is  once  made  of  the 
record,  till  the  plaintiff  refers  to  it  in  his  replication.  Whew 
iber  a  bill  issued,  or  not,  was  a  plain  idmple  fact.  To 
every  issue  a  negative,  and  affirmative,  is  necessary :  here 
the  matter  of  record  is  mentioned  cmly  by  the  plaintiff; 
therefore  he  has  misconduded  his  replication,  whidi 
should  be  to  the  country :  alitery  had  the  plea  concluded 
nul  tiel  record* 

He  has  not  averred,  that  the  writ  was  returned,  with- 
out which  it  is  not  a  record.  West.  2.  c.  89.  Courts  are 
careful  in  the  manner  of  returning  writs.  If  the  condu- 
aion  be  right,  yet  is  the  replication  a  departure. 

9  Co.  23.  In  the  Abbot  of  A$Vra/a  Marcella's  case,  the 
several  methods  of  trial  are  enumerated,  which  are  now 
reduced  to  three.  1st  Per  pais ;  2d.  Per  curiam ; 
8d.  Per  record* 


.    If  the  case  contains  both  law,  and  fact,  it  is  to  be 
in  paiSf  Hob*  244. 
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And,  as  a  case  in  point,  he  cited  Esplin  v.  SmoUet,  1756. 
and  another,  East.  28  Geo,  II.  B.  R.  Set.  fa,  against  bail :  w„^3*' 
one  pleads,  that  no  ca,  sa,  issued  against  the  principal :  . 

replication,  that  it  did  issue,  proui  patet  per  recordum.       Rook 
The  other  pleaded  a  fi.  fa,  sued  against  the  principal,  and     i^^ -^^^ 
the  debt  levied.     Replication,  that  he  did  not  sue  such        k^  b. 
Ji.fa,^  and  concludes  to  the  country.     To  this  there  was 
a  special  demurrer,  because  he  concludes  to  the  country, 
when  it  should  be  to  the  court ;  and  a  case  in  Lillys 
1269,  was  there  relied  on  as  in  point,  yet  the  court  held 
the  issuing  of  the  Ji.  fa,y  a  matter  in  pais^  and  the  con« 
dusion  proper,  and  gave  judgment  for  the  plaintiff. 

Mr.  BickneU^  jun.,  in  support  of  the  replication,  said, 
the  case  relied  on  by  the  defendant  turned  wholly  on  the 
Q|uestion,  whether  the  writ  was  returned  and  filed ;  but 
here  the  plaintiff  alleges,  that  it  is  filed,  and  then  it  is  a 
matter  triable  by  record,  and  not  in  paiSy  Salk.  566 ; 
and  the  case  in  Hob.  was  where  matter  of  fact  and  law 
were  mixed. 

Denison^  J. 

The  point  in  question  here  is  mere  matter  of  law,  and 
has  always  been  so  held ;  and  the  not  attending  to  the 
difference  between  this  case,  and  that  of  East.  28  Geo.  II. 
has  led  the  defendant  into  this  demurrer.  Where  a  mere 
matter  of  record  is  alleged,  whether  it  be  a  record  of  a 
writ,  or  any  other  record,  there  is  no  other  way  of  trying 
it  but  by  the  record ;  but  when  it  is  mixed,  containing 
matter  both  of  law  and  of  fact,  the  trial  shall  be  in  pais^ 
according  to  the  case  in  Hob.y  because  the  trial  per  re- 
cord  would  not  take  in  the  whole  matter. 

But  consider  this  plea.     It  is,  that  there  is  no  such 
.  precept :   that  is  .the  same  as  saying  there  is  no  such 


Whitmore 
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1756.  record,  and  the  plaintiff  replies,  that  there  is^  and  prays 
the  court  to  inspect  it  lliis  is  quite  different  fixim  the 
case  of  an  original  that  comes  out  of  another  court,  and 

-J  therefore  is  no  record  here  till  returned,  and  iBled,  here ; 

'  J     but  every  writ  that  issues  immediately  from  this  court  is, 

^^  3  from  the  enianatio  brevisj  a  record  of  the  court,  and  that 
two  ways :  1st.  By  the  file  of  writs.  Sdly.  If  the  writ 
be  lost,  an  award  of  it  may  be  entered  on  a  rolL  Trtn. 
8  and  9  Geo.  II.,  Fisher  v.  Somervil/e :  plea,  statute  of 
limitations :  replication,  a  bill  of  Middlesex  sued,  &c. : 
rejoinder,  no  such  record  (which  is  the  same  as  no  such 
precept,  or  writ),  nor  continuances  (because,  in  that  case, 
it  was  necessary  to  shew  it  duly  condnued) :  surrejoinder, 
that  there  were,  prout  patety  8lc.,  and  prays  the  court  to 
inspect;  and  Mr.  Tally y  (the  Custos  BreviunCs  clerk) 
brought  into  court  the  roll,  with  the  award  of  the  writ, 
and  the  continuances  entered,'  and  the  court  held  it  su^ 
fident,  sans  producing  the  writ  The  point  in  questicm 
here  is  precisely  the  same. 

As  to  the  case.  East  98  Geo,  II.,  it  differs  materially : 
there  the  plea  was,  that  B,fi*fa,  issued  against  the  prin- 
cipal, and  the  debt  levied  thereon :  so  that  the  plaintiff 
might  do  two  things,  1st.,  reply  nul  tiel  record;  but, 
po'haps,  it  never  was  returned,  and  therefore,  2dly.,  he 
might  put  that  in  issue,  for  no  teste  of  it  appeared  cm 
record,  to  shew  when  it  was  sued  out,  and  likewise  whe- 
ther it  was  on  the  same  judgment :  and  so,  containing  both 
matter  of  fact  and  law,  it  was  triable  in  pais,  according  to 
Hobm  But  here,  the  only  question  is,  whether  such  writ 
issued  or  not,  whereas,  in  that  case,  it  was  interwoven 
with  matters  of  fact  This  case  comes  nearer  to,  and 
is  indeed  exactly  the  same  with  the  plea  of  the  other  de- 
fendant in  that  case,  that  no  ca,  sa.  issued  against  the 
principal,  where  the  replication  concludes  to  the  record., 
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It  was  not  said  in  that  case,  that  a  writ  was  not  a  record  ijqQ. 

till  returned  and  filed,   as   I  have  shewn  above ;  the  ^^-v^ 

distinction  is  between  the  writs  of  this  court,  and  the  *^^itmoke 

originals,  coming  from  the  court  of  Chancery.  ^ 

Rook. 

Foster,  and  Wilmot,  Js,,  concurring,  judgment  yL,  B* 
for  the  plaintiff,  that  the  replication  was  good 


MONDAY,  oncy  cj-c,  agt  WILKES. K.  B.      Same  terar. 

Ol7  shewing  cause,  on  a  ^e  for  costs^  for  not  going  on  Rule  for 

to  trial,  as  in  the  case  of  a  nonsuit.  Mr.  Burland  said.  ^?*^    f* 

.  charged. 

the  phdntiff  would  undertake  to  try  it  at  the  next  assizes; 
but  the  court  tlunking,  he  must  give  some  reason  why  he 
did  not  before ;  the  plaintiff  now  made  an  affidavit  that 
the  reason  was,  because  he  thought  the  defendant  so  poor 
as  to  be  unable  to  pay  his  demand,  and  therefore,  &c 

•  Per  curiam.  This  affidavit,  though  very  slight,  is 
miffident  to  discharge  the  rule,  as  the  plaintiff  now  un- 
dertakes to  try  his  cause. 


POWELL  agt.  .  K.  B. 

The  plamdff  alleged  in  excuse  for  not  gcnng  to  trial, 
that  he  had  laid  a  case  before  counsel,  and  could  not  get 
it  answered  soon  enough  to  give  notice  of  trial  that 
asnzes;  and  this  was  held  a  sufficient  excuse,  on  his  un- 
dertaking  to  try  it  at  the  next  asiuzes. 


Same  term. 
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Same  term.  WILKINS  agt.  NICHOLSON, 

NICHOLSON  agt.  WILKINS. K.  B, 


Ad  a88iffD-  Wilkins  brought  an  action  in  the  palace  courts  on  m 

meDt  of  error  promissory  note,  and,  after  the  defendant  below  had  used 
notrepug-  every  method  of  delay,  by  removing  it  by  ha,  corp.  to-C. 
nant  to  the  B.,  where  a  procedendo  was  awarded,  at  a  court  held  on 
'^^jjJJ  .  the  12th  of  December  last,  both  the  plamtiff  and  the  de- 
the  general     fendant  appearing  by  attomies,  the  defendant  let  judgmcBi 


plea  of  »       gQ  against  him  by  nil  dicity  and  a  writ  of  inquiry 
T9tum*  thereupon  awarded,  returnable  on  the  19th  of  December^ 

(which  was  the  next  court  day)  at  which  day  came  the 
plaintiff  (in  the  action  below)  by  his  attorney  aforesaidf 
and  damages  and  costs  were  assessed,  &c.  Upon  tlui» 
error  was  brought,  and  errors  assigned  both  in  hcX  and 
law.  1st.  That  the  declaration  was  insufficient  in  law. 
5idly.  That  judgment  was  given  for  the  plaintiff,  when 
it  should  have  been  for  the  defendant  Srdly.  That 
WilkinSy  the  plaintiff  l)elow,  died  after  the  interlocutory, 
and  before  the  final,  judgment,  to  wit,  on  the  16th  of 
December:  and  thereupon  the  plaintiff  prayed  a  scLfa, 
to  be  directed  to  ATar/i/i,  his  executor,  to  hear  the  errors: 
which  wasawarded,  returnable,  8  TrwUff  (the  second  return 
of  this  term).  The  defendant  in  error  (before  the  return 
of  the  sci.Ja.  against  his  supposed  executor)  came  in,  and 
pleaded,  in  nullo  est  erratum;  whereupon  the  plaintiff 
in  error  demurred. 

Mr.  WynnCy  in  support  of  the  demurrer,  insisted,  thai 
the  defendant  was  out  of  course  in  pleading  before  th^ 
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return  of  the  process^  which  the  court  saw  fit  to  award,  lysd^ 

and,  for  this  irregularity,  he  contended  the  court  could  not  W-^ 

proceed  to  examine  the  errors ;  but  if  they  could,  then  he  Ni  chol- 

relied  on  the  error  in  fact,  to  wit,  that  the  defendant  in  '^^* 

error  died  between  the  interlocutory,  and  final,  judgment,  ^  ' 
which  is  confessed  by  the  general  plea  of  in  nullo  est  er^ 
rat  urn.     Carth.  SS8.     Lil.Eat.980.    Rast.  301,  b. 

Mr.  LawsoTiy  for  the  defendant  in  error, 

Insisted,  that  this  plea,  in  nullo  est  erratum,  was  no  ooa 
fession  of  the  error  in  fact^  being  a  confession  of  nothing 
but  what  was  assignable  by  law,  and  well  assigned  by  the 
plaintiff  in  error.  Co,  Lit.  72.  a.  And  that  is  not  the  case 
here,  1st,  because  a  man  cannot  asngn  errors  both  in  law, 
and  in  fact.  I  Ro.  Abr.  701.  Sdly.  The  error  in  fact 
here  is  against  the  record,  and  cannot  be  received ;  for  it 
is  set  out  in  the  proceedings,  that,  at  the  return  of  the  in- 
quiry, to  wit,  on  the  19th  of  December,  the  plaintiff  below  * 
appearedby  his  attomey,andhad  damages  and  costsassessed 
by  his  assent :  and  the  error  is,  that  he  died  on  the  16th ; 
and,  to  prove  that  no  such  assignment  could  be  received,  he 
cited  1  Ro.  Abr.  757,  where  it  was  assigned  for  error, 
that  the  conusor  of  a  fine  died  before  the  issuing  of  a  ded. 
po.,  which  could  not  be  received,  because  by  the  com- 
misffloners  retiun,  it  appeared,  they  took  his  acknow- 
ledgment afterwards ;  and  that,  in  such  case,  the  plea 
of  tit  nullo  est  erratum,  is  no  confession  of  such  errors, 
he  dted  1  Lev.  76.  T.  Raym.  281.  Str.  684.  Lord 
Raym.  1414,  S.  C.     Cro.  Car.  53.  ^ 

Mr.  Wynne,  in  reply. 

The  doctrine  of  not  asogning  errors  in  fact  against  the 
ftcord  relates  only  to  such  facts  as  totally  contradict  the 
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1756. 

Nichol- 
son, 

agt. 

WiLXINS. 


K.B. 


record,  so  that  if  one  of  them  be  true,  the  other  must  ne* 
oessarily  be  false,  and  this  distinction  plainly  appears  in 
the  case  dted  out  of  Ifo.  Abr.,  about  the  death  of  the 
conusor  of  a  fine:  there  it  was  impossible  he  could  be 
dead  before  the  teste^  or  issuing,  of  the  ded.  po.,  and  yet 
acknowledge  the  fine  before  the  commiadoners  under  that 
very  commis^on,  as  he  appears  by  the  record  to  have 
done ;  but  the  book  goes  on  and  says,  if  he  had  assigned 
for  error,  that  the  conusor  died  before  the  return  of  the 
ded.  po.y  this  would  have  been  good,  because  not  in  abso- 
lute contradiction  to  the  record:  now  here,  though  be 
appeared  by  attorney  afterwards,  yet  might  he  be  then 
dead,  for  the  attorney  acts  in  pursuance  of  a  power  giv^ 
him  at  the  commencement  of  the  suit ;  besides,  it  w^ 
pears,  that,  after  this  appearance,  several  subsequent  acts 
were  to  be  done  before  the  final  judgment,  and  though 
all  in  the  same  day,  yet  it  is  not  absolutely  impossible, 
but  he  might  die  in  the  interim*  1st  A  jury  is  re^ 
tiumed:  8.,  the  inquiry  is  executed:  3.,  the  qoiut 
gives  judgment;  which  are  all  acts  done  at  distinct 
periods  of  time,  and  therefore  this  is  not  incon^tent 
with  the  record,  but  treating  it  with  the  respect  whidi 
the  law  has  wisely  adjudged  to  belong  to  it,  as  both  may 
be  true. 


It  may  be  said,  the  court  will  not  intend  any  thing  of 
this  sort:  I  answer,  if  it  be  a  matter  asfflgnable,  ^liid 
not  utterly  inconsistent  with  die  record,  there  is  no  need 
for  intendment,  but  the  plea  is  a  confession,  &c.,  an4  to 
shew  that  the  law  allows  of  fractions  in  a  day,  he  instanced 
the  case  of  ca,  sa,  against  the  principal,  to  found  pipoeed- 
ings  agmnst  the  bail,  where,  (though  in  law  the  whole 
term  makes  but  one  day),  a  sci.fa.  sued  against  the  ball 
on  the  very  day  that  the  ca.  sa.  against  the  principal  was 
returnable,  (which  it  is  absolutely  necessary  should  be  first 
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Tc^urncd  as  a  foundation  for  the  $ci.  fa\  yet  it  k  good, 
and  the  court  viU  intend  it  was  first  returned.  So,  where 
vouchee  appears  by  attorney,  and  dies  before  the  return  of 
the  summons,  though  after  judgment  given,  and  though 
all  make  but  one  day  upon  the  record,  this  will  be  enof. 

Denmriy  J. 

That  a  man  cannot  assign  error  both  in  fact,  and  in 
law,  is  well  known;  but,  to  take  advantage  of  this,  the  de- 
fendant must  demur  for  duplicity,  and  cannot  object  to 
it  on  in  nullo  eU  erratum.  It  is  likewise  certain,  that 
Ais  plea  is  a  confession  i>f  nothing  but  what  is  well  aa- 
fllgned,  and  therefore  the  question  in  this  case  is,  whe- 
ther the  assigning  for  error,  that  the  plaintiff  below  died 
between  the  interlocutory,  and  final,  judgment,  is  contrary 
to  the  record ;  because,  if  so,  it  is  as  no  assignment,  and 
the  plea  of  in  nullo  est  erratum,  does  not  confess  it,  but 
amounts  to  a  demurrer ;  on  the  other  hand,  if  it  be  not 
repugnant  to  the  record,  then  it  is  well  assigned,  and  the 
plea  faos  confessed  it.  Now  the  record  says,  he  appeared 
on  the  19th  by  hie  attorney^  whidi  makes  a  material  dif- 
ference, as  it  is  possible  he  might  do  so,  and  yet  be  dead. 
In  Lord  JBoy/w.,  1414,  the  error  assigned  was,  that  one 
4>f  the  parties  died  before  the  day  of  Nisi  Prius,  but  it 
appearing  by  the  record,  that  he  appeared  8cc.  at  the  trial, 
and  not  whether  in  person,  or  by  attorney,  the  court 
said,  they  would  intend  it  was  in  person :  and  in  iVynne 
-v.  fVynne,  in  this  court,  Mich.  16  Geo.  II.,  the  same 
distinction  was  taken,  and  though  the  court  much  in- 
tcCned  to  support  the  judgment,  yet,  the  appearance 
being  expressly  mentioned  to  be  by  attorney,  they  could 
not  intend  it  a  personal  appearance,  and  reversed  tlie 
recovery,  which  is  the  same  with  the  c&se  here :  and  if 
tile  record  does  not  necessarily  import,  that  he  was  then 
jftGve,  the  assignment  of  errctt-  is  not  repugnant  to  it,  and, 

A  A 


K,B. 
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ooiuequently>  the  plea  has  coofeaBedit ;  and  tf,  in  tnitfiy 

1 

the  party  be  alive,  there  has  been  stmnge  mamgement 
in  not  appljring  to  set  aside  thisasngnnient;  and  if  httbe 
in  fact  dead,  yet,  ance  the  statute  of  W.  III.,  this  will 
be  no  abatement,  but  the  executor  m^ht  have  sued  out 
a  set.  fa.f  to  shew  cause  why  he  should  not  have  the 
damages  awarded  to  him  on  the  judgment 

He  sttd,  he  thought  the  matter  might  be  set  right  on 
appljd^g  to  the  court  below :  and  the  oourt*^beiiig  loth 
to  reverse,  the  judgment  (as  the  defendant  in  emit  must 
then  begin  de  nw>o\  they  ordered  it  to  stand  over.  And 
Foster,  J.,  said,  shew  us  that  the  plaintiff  is  actually, 
living,  and  we  will  find  out  a  way  to  give  him  the  effiwi 
of  his  judgment* 

A  few  days  afterwards,  Mr.  Lawson  moved  £or 
leave  to  withdraw  the  plea  of  in  nullo  est  erratunip 
and  to  set  a«de  the  assignment  of  error  in  fact; 
which  was  granted,  on  his  produdng  an  affidavit 
that  the  defendant  in  error  was  living. 


Same  term. 


BOROUGH  agt.  FOWLER. -K.  B. 


Until  pro- 
ceedings 
after  the  plea 
have  been 
had  below, 
the  court 
will  not jg^rant 
H  prohibi* 
.ion. 


Mb.  Norton  shewed  cause  against  granting  a  pnihi- 
bition  to  the  spiritual  court  of  the  diocese  of  LicA/ieU 
and  Coventry,  on  a  suit  there  by  Fowler  against  Borough^ 
for  not  paying  £2.  85.,  as  her  proportion  of  monq^ 
expended  by  Fowler^  the  churchwarden,  in  repidriiig  a 
chancel.  The  Ubel  stated,  that  the  plaintiff,  and  one 
JVood,  of  Derby,  were  entitled,  in  undivided  thirds,  to  the 
tithe  of  corn  growing  in  the  parish  of  St.  IVerburgh^ 
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in  Derby  ^  and,  in  respect  thereof,  ought,  of  common  right,' 
to  repair  the  chancel.  I'hen  it  set  out  several  tim^ 
when  they  had  so  repaired;  that,  in  1708,  on  rebuilding 
the  churcli,  the  body  was  built  at  the  charge  of  the 
parish,  but  the  chancel  by  the  th«i  three  impropriators ; 
that,  in  1753,  the  chancel  being  out  of  repur,  the  impro- 
priators were  required  to  repair  it,  but  they  refusing,  the 
defendant,  as  churchwarden,  expended  <£7. 4^.  in  repairs; 
and  that  the  other  two  impropriators  had  since  repaid 
him  their  proportions,  but  the  plaintiff  refused. 

• 
Plea,  protesting. that  impropriators  never  did  repair,' 
set  out  a  custom  for  the  parish  at  large,  to  repair  this 
chancel. 

Mr.  Norton  insisted,  that  they  were  premature  in  their 
application,  for  it  did  not  appear,  that  any  thing  had  been 
done  since  the  plea,  nor  that  it  had  been  rejected,  &c., 
which  was  always  expected,  before  that  court  would  gram 
a  prohibition,  because  the  other  side  might  come  in,  and 
admit  the  custom.  %Salk,  551.  Chamberlain  ofhon^ 
don  V.  Hewitt^  Sir. 

Mr.  Taylor  White ^  on  the  other  side,  then  endea- 
voured to  shew,  that  there  was  a  defect  of  jurisdiction  in 
the  Bishop's  Court,  on  the  face  of  the  libel,  which  was 
for  money  expended,  for  which  he  might  sue  in  the 
tediparal  courts.  'That  the  libel  ought  to  have  been 
to  compel  to  rep^r,  and  not  to  repay  the  defend- 
ant, &c. 

The  grounds  for  ptx)hibitions  are  two:  1.,  for  defect 
of  jurisdiction.  S.  Pro  defrchi  triationis.  Here  the 
Ushop,  most  clearly,  had  jurisdiction ;  and  whether  the 

A  A  2 


36& 


Borough 


agt. 


Fowler. 
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175a. 

Borough 
agt. 

TOWLER. 


K»B. 


diurchwarckn  has  paid  the  money  laid  out  in  these  repairs^ 
or  not,  does  not  at  all  alter  the  case.  S.  To  be  sure^ 
they  cannot  try  the  custotn,  but  the  constant  practioe  is, 
ndt  to  grant  a  prohibiucn  till'  some  further  proceedii^ 
bare  been  had  after  the  coming  in  of  the  ptea;  perhaps 
they  may  never  proceed,  and  then  there  h  an  etid  of  the 
matter.  Therefi>re  the  rule  must  be  discharged,  for  want 
of  an  affidavit,  that  the  bishop  has  rgected  die  plea,  &c. 

f 

N.  B.  On  the  last  day  of  the  term,  Mr.  Norton 
told  the  court,  that  he  was  informed,  the 
plea  had  been  in  fact  rejected,  \i4ierefbre  he 
waived  hb  rule  for  discharge,  and  ^e  rule  for 
the  prohibition  was  made  absolute. 


Same  term. 


THE  KING  agt.  SIBERIL. K.  B. 


An  affidavit 
in  corrobora- 
tion is  re- 
ceived, filed 
before  cause 
shewn. 


An  indictment  was  found  against  the  defendant,  at 
Hicks's  Hall,  for  an  assault,  and  removed  by  certiorari 
into  JB.  R,  by  the  defendant,  who  entered  into  the  usual 
recognizance.  He  neglecting  to  carry  it  down  to  trial 
according  to  the  terms  of  the  recognizance,  the  prose- 
cutor sued  a  set.  fa.  against  his  bail :  he  then  moved  to 
stay  proceedings  s^ainst  the  bail,  on  undertaking  to  try 
it  the  ^ttings  after  this  term,  and  a  rule  was  granted  ac- 
cordingly. He  now  comes  and  moves  to  put  off  the  trial 
till  the  sittings  afler  Michaelmas  term,  on  his  own  affi- 
davit, that  two  material  witnesses  were,  as  he  was  in- 
formed, and  believed,  gone  into  Scotland  for  the  summer, 
but  would,  as  he  believed,  return  by  that  time;  This 
affidavit  being  defective,  in  not  shewing  when,  where,  or 
from  whom  he  received  this  information,  he,  before  the 


The  Kiog 
agt. 
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day  for  shewing  cause,  filed  the  affidavit  of  one  Hicks  to        175O. 
supply  these  defects,  and  in  corroboration  of  his  own 
affidavit;  and  the  court  held,  it  might  be^received,  aa  it 
was  to  introduce  no  new  facts,  but  only  confirm  what     «    ^ 
was  before  defectively  alleged.     Then  the  prosecutor     w^^v^<0 
offisred  affidavits  to  shew,   1.,  that  the  servant  from        K.  B^ 
whom  the  defendant,  and  Hicks^  were  supposed  to  have 
received  their  information,  gave  them  no  such  account. 
S.  That  the  persons  whose  evidence  was  sworn  to  be  ma- 
terial for  tlie  defendant's  defence,  were  out  of  town,  and  as 
far  off  as  'Northumberland^  at  the  time  of  the  two  several 
assaults  for  which  this  indictment  was  preferred. 

Per  curiam.  These  two  affidavits  together  bring  the 
case  within  the  common  rule,  and  though  the  terms  of 
staying  proceedings  on  the  recognizance  were,  that  he 
should  try  it  this  vacation,  yet  he  is  entitled  to  make  this  ' 
application.  If  the  witnesses  had  not  the  information 
they  pretend  to  have  had,  you  may  indict  them  for  per- 
jury. We  cannot  judge,  whether  the  persons  gone  to 
&o//a7i<^  are  material  witnesses,  or  notion  this  motion,  for 
that  would  be  trying  the  cause ;  therefore  the  rule  must 
be  made  absolute. 


HEYNALD  agt.  HEYNALD. K.  B.  Same  term. 

Debtou  abond,  dated  the  5th  of  jdugust^T Geo,  I*  The  To  an  action 

defendant  had  oyer  of  the  condition,  whidt  redted,  that  ®™  j— ^'^Ij 

John  R.,  late  father  of  the  plaintiff,  and  die  defendant,  bj  for  the  per- 

hi^  will,  dated  the  Sd  of  Jprit^  1716,  bequeathed  tD  the  formance  of 

plaintiff  a  hogshead  of  cyder,  to  be  delivered  by  the  de-  "^^^t^^^^^^ 

quisite  to  set 
forth  in  the  plea^  with  particularity,  the  manner  in  wliich  the  terms  of  the 
condition  were  complied  with.     Siayer,  316.    S.  C. 


i 
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Retkald 


agt. 


BOBYNALD. 
JLB. 


fendant  every  year,  if  the  apples  growing  in  his  garden 
such  year  should  be  sufficient  to  make  two ;  to  continue 
during  the  continuance  of  the  estate  for  three  lives, 
which  he  then  had  therein,  if  the  pkintiff  should  so  long 
live ;  and  in  case  of  his  deatli,  then  to  sudi'  person  as  he 
should  appoint ;  therefore  the  condition  was,  that  if  the 
defendant  delivered  to  the  plaintiff  accordltig.to  the  pur* 
port,  and  true  meanmg,  of  the  will  above  inentkmed^  a 
hogshead  of  cyder  in  every  year,  as  often  as  there  should 
be  apples  growing  in  the  garden  sufficient  to  make  two, 
&c.,  then,  &c. 


Plea.  1st.  That  the  defendant,  afterihe  death  of  •/.  J?,, 
and  before  the  7th  of  Jugusty  7  Geo.  I.,  sold  the  gaiiden 
for  the  whole  term  then  to  come  ;  and  thereupon,  to  wit^ 
the  same  day^  the  plaintiff  agreed  to  accept  of  one  hogs- 
head of  cyder,  to  be  dehvered  by  the  defendant,  in  lieu, 
and  satisfaction,  of  that  bequeathed  by  the  will  of  the 
father,  although  such  hogshead  so  to  be  delivered  should 
be  made  from  other  apples  than  what  grew  in  the  garden ; 
that  the  defendant,  for  performance  of  his  part  of  the 
siud  agreement,  gave  the  bond,  mentioned  in  the  declara- 
tion, to  the  plaintiff:    and  that  fitim  the  making   the 
bond  until  the  season  for  making  cyder  in  1758,  he  had 
duly  perfonned  the  condition,  according  to  the  said  agree- 
ment, and  that  in  that  year  he  tendered  the  plaintiff  a  hogs- 
head of  cyder,  in  pursuance  of  the  said  agreement,  but  the 
plaintiff  refused  to  accept  thereof;  and  concludes  wiA  an 
averment.     2d,  (By  leavd  of  the  court)  was  the  same  as  to 
the  performance  to  1758,  and  that  in  that  year  he  applied 
to,  and  req\iested,  the  pbihtiff  to  appoint  a  tiflie  atfd  ^lace 
for  deKtieriilga  hogsh^aH  of  dyderj  which  the  |>tffltitilF  te- 
fused  to  do,andcbnchidt^  tv^th  an  averment.    8dl=*rhat 
since  the  making  of  the  obligation,  the  condition  had  been  in 
all  things  performed  according  to  the  aforementi(Hled 
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ment  To  these  several  pleas,  the  plaintiff  put  in  several 
demurrers,  and  shewed  for  cause :  lat.  that  performance 
b  all^^  generally  during  part  of  the.  time  without  shew- 
ing how.  3dl J.  The  matter  alleged  in  excuse  of  the  re- 
sidue is  not  issuable.   Sdly.  That  the  pleas  want  form.  Sic. 

Mr.  Serjeant.Poo/f,  in  support  of  the  demurrer,  said, 
Uiat  though  the  several  pleas,  taken  distinctly,  were  de- 
fective, he  should  confine  himself  principally  to  a  g^ienil> 
and  fatal,  exception  that  ran  through  them  ;ill,  and  that 
was,  that  wherever  a  bond  is  conditioned  for  p^ormance  of 
matters  specified  in  the  amdition,  the  plea  must  shew  h^, 
and  at  what  time,  and  at  what  place,  tb«  defendant  per- 
formed them;  and  pleading  generally,  that  he  hasnotbrdkej 
or  that  he  has  performed,  &c. ;  nor,  in  many  casesj  fdead- 
ing  in  the  very  words  of  the  condition  is  good :  and  this 
is  a  general. principle  of  law,  supported  by  numberless 
authorities,  and  unimpeached  by  any,  except  in  cases 
tending  to  great  prolixity,  as  where  it  is  ta  pa*fonn  the 
covenants  in  such  an  indenture,  to  which  it  refers^  in 
which  case  general  pleading  is  allowed  as  to  such  cove- 
nants as  are  in  the  aiiirmaUve,  but  where  they  are  in  the 
negative  he  must  plead  specially ;  so,  where  in  the  di»- 
jnnctive^  he  must  shew  performance  of  one ;  but  general 
pleading  is  in  no  case  to  be  allowed  where  particular 
things  are  mentioned  in  the  condition,  and  the  reason  is 
this,  that  an  end  may  be  put  to  [heading,  and  the  parties 
come  to  issue.  2  Fent.  1 56.  1  Lev.  30S.  S  Ltv.  S45. 
IaUw.  419.  Cro.  Eliz.  2BS.  749.  1  Ro.  Rep.  88A. 
Cro.  Jac.  259-  are  all  strong  in  point.  There&re  thede- 
fendanl  should  have  shewn,  how  he  performed.  Viz.,  that 
sueh  years,  when  the  garden  produced  two  hogsheads^ 
hedeKvered  one;  md  that  in  such  andsuch  years  it  did 
not  produce  two  hogsheads,  &c.,  which  would  be  accord* 
iBg  to  the  condition^  and  yet  Ml  jfroUx. 


1750. 

Reykau) 
agt. 

ReYVAIiD. 


K.B. 
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1700.  ^^  being  a  fatal  general  exception*  the  particular 

ones  need  only  be  shortly  mientionedr    Ist  The  first  plea 

introduces  a  supposed  agreeoM^nt  b^ween  the  plamtiff  and 

^  the  defendant,  ^t  upcm  the  defendant's  selhng  the  g^uden, 

T^[^^^/   the  plaintiff  agreed  to  accept  a  hogslieadof  cyder,  though 

XT  u  made  of  other  apples,  &c.,  which  is  variant  from  the 
Condition :  that  being  to  perform  according  to  the  import^ 
and  true  meaning,  of  the  will,  and  no  raentioQ  of  any 
such  agreement;  and  yet  the  plea  i%  that  be  performed 
t)i|d  condinop  according  to  the  agreesi^t,  which  ia  not 
performing  it  at  all,  as  the  deed  must  speak  for  iitadfy 
and  no  averment  dehors  can  be  received.'  Sdly.  The 
second,  and  third,  pleas  have  words  of  reference  %o  the 
$rst  plea  (according  to  the  agreement  aforesaid,  &€.), 
.which  is  ill,  because  each  is  a  distinct  plea,  as  much  as  if 
to  separate  actions.  Sdly.  As  to  the  apjdieation  to  the 
plaintifi^  U>naQie  time  and  place  where  he  wouldbave  the 
cyder  delivei^,  I  answer,  the  obligor  is  to  find  out 
thc)  obligee,  and  deUver  it  to  him,  if  he  will  save  the 
penalty  of  his  bond. 

Mr.  Gouldf  for  the  defendant,  observed,  that  it  was  after 
thirty«five,  or  thirty-six,  years  acquiescence  under  the 
agreement  set  out  in  the  plea,  and  a  constant  performance 
of  the  condition  during  all  that  time^  that  the  plaintiff  now 
came  to  compel  the  defendant  to  do  what  was  impossible, 
to  wit,  to  deliver  him  cyder  of  the  fruit  of  that  garden 
which  he  had  sdd,  with  the  plaintiff^s  privity,  so  long  i^a; 
that  it  plainly  appeared,  that  the  substantial  part  of  the 
condition  had  been  well  performed.  The  serjeant  made 
two  objccUons:  the  first,  that  the  pleadings  were  not 
long  enough,  as  the  answering  particularly  for  every  year 
would  extend  tl^m  to  a  most  unreasonable  lei^th.;  thia 
h^  was^i^wareof,  and  tlier^ore  would  s«ibstitute  another 
mcclc  of  pleading;  that  yearly,  and  cveiy  year,  when 
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the  gardeD  produoed  two  hogsheads,  he  had  delivei:ed 
one^kc;  but  I  see  no  material  difibrence  in  that  from  the 
jmsent,  as  in  ^ther  the  plaintiff  must  by  his  replication 
shew  some  particolar  year  wherein  it  produced  two  hogs- 
heads, and  the  defendant  did  notdeliver  one  to  the  plaintiff* 

I  admit  the  general  rule  laid  down  in  the  cases  c(ted, 
ajkl  yet  there  sore  cases  that  inlpugn  that  doctrine,  as 
Cfo.  Eliz.  749^,  to  deliver  the  tallow  of  all  such  cdcen  ai 
he  should  slau^ter  within  such  a  tilde,  &c.,  th^  cxxirt 
held  a  general  jdeagood  to  avoUL  pfc^xity,  whidi  is  Iik»« 
wise  a  general  pruM^ijde,  of  law :  add,  aa  the  eourt  witt 
xeject  form  to  the  titraoift  of  tiiar  power,  I  hope  the  pIsa 
is  good  notwithstanding  this  eloeption. 

Asto  another  objection,  that  the  agreement  is  matter 
dehor $f  and  caimot  be  received  to  explain  the  conditimi  ctf 
the  obligation,  the  distinction  is  where  it  is  repugmmt  to 
the  deed :  but  whei%  ais  extrina<j  averment  wffi  stand 
consistently  with  the  deed,  it  shall  be  received,  1  Co.  176^ 
MUdmay's  case:  S  FenU  107:  Sir  W.  Jontiy  396;  and 
if  you  try  it  by  this  rule^  it  wppescn  connstent,  for  the  wiU 
is  general)  and  not  tied  down  by  the  express  letter  t6  the 
(^^der  made  of  the  apples  that  should  grow  in  the  gard^iy 
howevet  natural  it  may  be  to  suj^pose  he  so  intended,  and 
though,  through  a  mistake  in  the.  sorivener,  no  mention  ia 
made  in  the- bond  of  this  agreem^t,  yet  may  it  well  stand 
with  both  the  will  and  the4x)nd;  andtheloi^ 
of  the  plaintiff  proves  it  past  doubi. 


17^6. 


Reynalb^ 


;^viiii'v;  vt^ii 


As  to  the  pleas  referring  to  each  Other,  I  -answery 
rgect  those  words  of  reference  as  sur{du8age,  and  then 
they  will  stand  as  pkias  of  perfcmnance^  according  to  the 
condition  of  th^  obligation  generally,  without  mentioning 
%e  agreement. 


sm 
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dgt. 

Betnald. 
K.B. 


As  to  the  rule,  that  the  obligor  is  to  find  out  the  obligee 
at  his  peril,  that  holds  not  in  the  case  of  ponderous  things, 
as  here,  which  he  cannot  carry,  about  him ;  but  in  audi 
case,  upon  the  obligor  s  request,  the  obligee  is  to  name  a 
time  axkd  place  for  the  delivery.     1  InMt.  SIO,  b, 

Deniwuy  J. 

I  take  the  general  rule  of  pleading  to  be  this:  wherea 
bond  is  made  with  a  penalty  for  the  performaifoe  of  a 
condition,  the  obligor,  in  pleading  performance  tS  the 
condition,  mtdst  do  it  in  the  words  of  the  oonditkitt,  if  di^ 
are  general,*  and  not  in  the  n^ative,  or  di^unctiVe;  Ittid 
not  having  teference  to  some  other  deed,  as^  to'jpetforta 
the  covenants  in  such  an  indenture,  &c,  as  is  fiillyMd 
down  in  the  case  of  Woodcock  v.  Cole^  1  Sid.  S16,  where 
the  point  seems  to  have  been  settled.  And  wherever 
there  is  a  special  condition  specifying  certain  particular 
things  to  be  performed,  the  plea  must  answer  them  par- 
ticularly. Suppose  the  condition  had  been  to  delivier 
a  hc^shead  generally,  and  at  aQ  events :  plea,  that  yoti 
did  it  according  to  the  condition,  would  not  be  good, 
but  you  must  shew  when,  and  where ;  but  this  is  quite 
another  case;  here  it  is  uncertain,  whether  any  is  to 
be  delivered,  or  not,  for  that  depends  on  the  quantity  of 
apples  growing  in  the  garden,  and  therefore,  when  the 
defendant  says  generally  that  he  performed  the  condi- 
tion, no  man  can  tell,  whether  he  delivered  the  cyder,  or 
whether  the  crop  fell  short,  &c.,  which  makes  this  a  much 
stronger  case  than  that  of  a  general  certain  conditicm, 
and  the  plea- not  at  all  agreeable  to  the  &vourite  rule  of 
law,  which  is  to  bring  the  matter  to  issue  as  soon  as  pos- 
able ;  but  here  the  plaintiff  could  not  by  his  replication 
conclude  to  the  country,  as  he  might  have  done,  if  the 
defendant  had  pleaded  the  fact  as  he  ought.  As  to  the 
case  in  Cro.  Eliz.,  about  the  tallow,  which  seems  to  have 
a  tendency  to  contradict,  iji  some  measure,  the  rule  above 
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laid  down,  the  case  in  Sid.^  in  Car.  IId*s  time,  esta- 
blished the  rule,  notwithstanding  some  authorities  in  the 
old  books  to  the  contrary ;  but  this  is  a  dLBTerent  case  from 
that  in  Cm,  Eliz,,  because  not  absolute,  but  to  deliver 
sub  modo. 

As  to  the  other  exception,  that  the  plea  refers  to  an 
agreement  of  which  no  mention  is  made  in  the  bond,  and 
concludes,  that  he  performed  the  condition  according  to 
the  agreement,  which  in  fact  is  repugnant  to  the  condition, 
for  one  requires  it  to  be  according  to  the  import,  and  true 
meaning  of  the  will  (which  must  be  intended  cyder  made 
of  apples  growing  in  the  garden)^  and  the  other  a  hogs- 
head of  cyder  generally :  I  am  not  satisfied  how  far  they 
can  be  reconciled  by  pleading,  but  I  rely  principally  on 
the  first  general  objecUon. 

Fosler,  and  Wilmotj  Js.,  l)oth  concurred  as  to  the  first 
point,  but  they  were  doubtful  whether  the  agreement 
was  repugnant  to,  or  inconsistent  with  the  will,  and  bondt 
as  there  was  no  express  direction  in  the  will,  that,  the 
hogshead  of  cyder  should  be  made  of  the  fruit  of  that 
garden,  whatever  the  parties  might  understand  to  be 
their  father's  intention. 

The  court  were  going  to  give  judgment  for  the 
plaintiff  on  the  first  objection,  but  Mr.  Gould 
applied  for  leave  to  amend  his  plea,  as  the 
merits  were  really  with  the  defendant,  and  he 
had  punctually  performed  the  condition.  Per 
curiam, — This  is  matter  for  a  motion;  therefore 
let  judgment  be  for  the  plaintiff,  unless  cause  is 
shewn  in  a  week. 

«d  July.    Mr.  Gduld  moved  for  leave  lo 
'amend  his  plea,  and  obtruned  a  rule  to  shew 
cause. 


1756. 

Reynald 

agt. 

Rkynalb. 
K.B. 
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SBoe  tertfl.  PEARCE  agt.  DAVY,  flwd  othrrs.—K.  B. 


To  vterify  a 
plea  in  abate- 
ment accord- 
ing to  tlie 
statute  of  Q. 
Afm^  it  IB  in- 
sufficient to 
annex  affi- 
davits not 
mentioning 
all  part- 
owners  by 
name,  and 
not  worded 
in  positive 
terms. 
Soyer,  293. 
S.C. 


Trespass  for  breaking,  and  qpoUing,  a  certain  fishing 
net  of  the  plaintiff,  by  throwing  a  grapple  agidnst  it  i 
another  count  for  breakings  and  spoiling,  other  nets  of  the 
plaintiff:  to  which  the  defendants  {beaded  in  abatement^ 
beeanse  the  nets  are  andwisre  certain  large  nets  fastened 
tngetheif,  called  a  jnkhard  seine  net,  andthaAlheidaintiff 
had  no  proper^  m  them  undivided  from,  bi^  jcnntly  with 
fixteen  others  (naming  them),  who  are  all  stitt  livkig',  16 
wity  at  ji.  in  the  connty  of  Cornwall^  and  not  joined  with 
the  plaintiffin  the  said  bill.  To  this  jdea  were  annexed  two 
affidavits  to  verify  it,  according  to  4  and  5  Ann^c  16,  a.  10, 
requiring  proof  to  be  made  upon  oath  of  the  truth  of  sudi 
plea,  or  to  shew  probable  cause  to  the  court,  to  indutoe 
them  to  befieve  the  matters  are  true.  The  first  of  these 
affidavits  was  made  by  one  of  the  defendants,  and  sworn 
on  the  15th  of  January,  which  was  after  the  piroess 
served,  but  before  there  was  any  cause  in  oourt,  as  the 
dedaratiiHi  was  of  Hilary  term  foliowii^ ;  and  he  therem 
swears,  that  from  the  first  setting  up  of  the  old  pilchaard 
s^e,  he  had  been,  and  still  was,  a  proprietor  of  a  thirty- 
second  share  therein,  and  the  phdntlff  of  an  eighth,  and 
several  other  persons  of  different  shares  therein,  some  an 
eighth,  others  a  «DLteenth,  &c. 


The  other  was  an  affidavit  of  one  Patlow,  who>  swore 
he  believed  the  above  affidavit  to  be  true,  and  that  the 
nets  therein  mentioned  were  the  same  as  were  mentioned 
in  the  declaration,  and  that  he  believed,  the  defendant 
was  still  entitled  to  a  thirty-second  shaie  therein. 
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A  rule  nisi  beiog  obtain^  to  aet  aside  thU  pUiy        if 56. 
for  want  of  a  siifficieat  affidavit  to  support  it     p  ^*^^  ' 
acoordini;  to  the  statute : 

Davy* 
Mr.  Gould,  and  Mr.  Votes ^  now  shewed  oausei  and    v^p^y.^^/ 

observed,  that  the  cause  of  action  arose  at  Jjini'a  End^       K*  B«^ 

two  hundred  and  fifty  miles  froip  LondWf  wd  the  rule 

b^ing  to  plead  in  abatement  in  four  days,  k  was  impopfii. 

Ue  iigitbin  that  time  to  get  an  affidayit  £r<m  the  ftijglSjr 

after  the   declaration  wa^.  .delivered:    that  thf  <«mrt 

baling  a  discretionary  power  by./the  wordfi,  ^or.Atar 

aoipe  probabib  matter,  &fi^"  th^  hofp^  tfi^ifimrt  womI^ 

retain  this  pie%  1^  tlia  defouknta  nuwl  b^  (Ptbenuii 

liable  to  be  harassed  with  near  twenty  different  actions 

for  the  same  dSence,  and,  to  shew  that  the  attorney  of  ^ 

de£aidaK^  has  been  allowed  to  make  the  affidavit^  citied  a 

jx-ecedent  in  ZiZ/ys  Entries,  4.    And  Mr.  Yaies  urged, 

that  this  was  not  a  dijb<UHy  plea^  within  the  meaning  xif 

the  statute,  as  the  cases  of  misnomers,  &c.,  are,  because 

itshews,  that  the  plaintiff  alone  had  no  right  to  bring  tfie 

action,,  and  so,  in  iact,  goes  to  the  action  itself,  and  aot 

barely  to  the  form  of  bringing  k :  and  the  plaintiff  must 

know  whether  he  has  the  sole  right  or  not;  if  he  has,  the 

plea  oan  do  him  no  injurys  but  he  may  take  issue  on  it^ 

andjhaxe  final  judgment. 

Mr.  Norton^  and  Mn  Wytme^.m  vappixt  of  the  rule. 

There  can  be  no  doubt  that  this  is  a  dilatory  jdea,  wiliiin 
the  act,  the  defendant  so  considered  it,  and  has  annexed 
affidavits  to  it  accordingly,  but  idicy  «pe.4lef!M3tiva;  the 
first  was  before  fljoy  oause  in  eoust,  and^cnmot  be  loaiced 
upon,  but  suppose  itrcan^  yet  it  is  defective,  Ist,  innoC 
identifying  the  nets  to  be  the  same :  2dly.,  in  not  men- 
tioning by  name  who  are  the  other  several  port-oWners,  as 
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niust  be  done,  in  order  to  give  the.plaindifF  a  better  writ,  as 
a  second  plea  in  abatement  can  never  be  received.  The 
other  afSdavit  is  founded  on  befief  only,  wbdi-eas  the  sta- 
tute requires  a  positive  affidavit  to  be  made  of  the  truth 
of  the  plea,  at  the  peril  of  perjury,  and  is  to  be  strictly 
L.  ^^  pursued ;  and  the  'same  objection^  as  to  not  naming  thef 
other  partners,  occurs  here  again.  As  to  the  great  diatanoe, 
and  imposfflbiUly  of  getting  an  affidavit  return^  soon 
enough,  on  application  to  the  court,  or  to  a  judge  tft  his 
chambers,  a  special  imparlance'  might  have  lieeli  oI>» 
tained,  which  would  have  given  them  time.  To  shew 
thiit  the  court  were  critically  nioeastothe  wcnrCBngoftfae 
affidavit  upon  this  statute,  Mr.  Wynne  dted  Sir,  705. 

Denison,  J. 

The  legislature  intended,  as  far  as  they  could,  to  put  ait 
end  to  these  pleas,  which  before  were  put  in  almost  evety 
action,  and  the  paper  filled  with  nothing  else ;  and  there- 
fore, as  they  could  not  absolutely  take  them  away,  they 
clogged  them  with  such  difficulties  as  to  furevent  the  bo 
common  use  of  them,  and  whether  the  parties  lived  near 
or  at  a  distance,  was  not  thought  of. 

All  pleas  in  abatement  are  properly  dilatory,  as  they 
avoid  proceeding  to  the  merits,  and  in  every  plea  in 
abatement  of  this  sort,  to  wit,  that  the  plaintiff  alone  has 
not  a  right  to  bring  the  action,  the  defendant  mu^  always 
give  him  a  better  writ,  and  shew  him  who  in  particular 
those  other  persons  are  that  have  a  right :  and  therefore 
the  plea  in  this  case  is  very  properly  pleaded,  and  sets 
out  the  names  of  the  several  other  part-owners ;  but  the 
parliament  have  provided,  that  no  such  plea  shall  be  re- 
ceived, unless  the  matter  contained  therein  be  proved 
to  be  true,  or  some  prohab/e  matler  shtnru  to  the  court ^  to 
induce  them  to  believe  the  facts  arc  true:  which  latter  words. 
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I  have  often  heai^  it  said  in  this  courts  were  inserted,  175(^« 
because,  in  many  cases,  no  a£Bdavit  at  all  is  necessary,  as 
where  a  rec9rdof  this,  or,  my  other,  court  at  Westm%n»ter 
is  insisted  on,  or  that  the  party  is  an  attorney,  or  a^y 
other  matter  of  record,  the  truth  of  which  the  court  have  v^'^v-^ 
the  means  of  getting  at,  there  np  affidavit  is  jnecessary :  k,  q, 
but  in  all  cases  where  it  is,  it  must  be  positive,  and  ao 
that,  if  false,  the  party  may  be  indicted  of  peijury ;  and 
saying,  he  believes^  woVt  do,  for  the  plaintiff  must  rely 
entirely  on  what  is  sworn.  As  if  an  action  be  brou^t 
against  X>.  by  the  name  of  J.,  and  he  pleads  ii)  abate- 
ment that  his  name  is  Thomas,  the  pkdntdff  n\ust  styl^  hipoi 
so  in  his  new  writ,  whether  th^t  be  his  true  name  or  not ; 
so  here,  the  affidavit  not  being  positive,  the  plaintiff  must 
stand  sdll,  not  knowing  how  to  proceed.  And  neither 
of  the  affidavits  are  sufficient  in  this  case,  as  they  do  not 
mention  the  names  of  the  other  part-owners ;  and  what- 
ever particular  hardship  it  may  be  to  the  parties  in  this 
case,  to  be  subject  to  a  great  many  actions,  to  allow  so  loose 
an  affidavit  as  the  present  will  be  of  greater  inconvenience 
in  genera] ;  besides,  in  all  likelihood,  the  plaintiff  in  this 
action  recovering  damages  pro  raid  (according  to  his  in- 
terest in  the  nets,  as  he  may)  will  determine  the  question 
as  to  all.  However  that  may  be,  the  act  reqmres  a  posi- 
tive affidavit. 

Foster,  J.,  agreed,  the  affidavit  must  be  made  at  the 
peril  of  perjury;  but  thought  the  first  affidavit  shewed 
probable  cause  to  the  court  to  believe  the  truth  of  tlief  • 
plea,  and  doubted  whether  it  ought  not  to  be  received. 

» 
Wilfnoi,  X,  agreed  with  Dmison,  and  said,  the  aflMavit 

must  be  oonoomitant,  or  subsequent  to  the  plea,  and  could 

not  be  antecedent,  as  any  such  affidavit  could  not  possibly" 

identify  the  particular  nets :  and  had  the  matter  been 
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p£$  iniegrOi  he  md^  he  Ghoidd  have  thought  the  act  of 
pariifuaMDt  meant  that  the  plea  sboukl  be  Terified  by  the 
defimdant's  own  affidavit,  though  constant  pnctke  has 
nm  settled  that  otherwise. 

Damson,  J.^  in  answer  to  what  Foiter  said,  as  to  the 
pcobaUe  cause,  agreed  there  was  enough  to  induce  them 
to  be&eve  the  truth  oi  the  plea,  but  it  was  not  yenfied  so 
fiir  as  to  gkve  the  pkantiff  a  better  writ,  by  setdng'  out 
the  names  of  the  other  pertowners;  and  repeated,  tbat 
he  had  often  heard,  that  thoselatter  words  were  inserted 
Ibr  the  reason  before 


ircHHit  i  tivi 


Rule  made  absolute. 


GRIFFITH  agt.  HOLLIER. K.  B. 


Leave 
granted  to 
amend  by 
changing  the 
venue. 
Sayer^  394. 
S.C. 


Ma.  Staktfobd  moved  for  leave  to  amend  the  de- 
daradon^  by  striking  out  the  county  of  GUmcesiery  and 
inserting  Warwick^  aocx»rding  to  the  bill  on  the  file ;  the 
action  b^g  for  a  penalty  of  £^  on  a  road  act  of  38  G .  1 1. 
Mr.  Norton^  on  the  same  side,  mentioned  the  case  of 
Fhillips  V.  Smithy  &r  a  &1se  return,  1  Sir,  186 : 
Wynne  v.  Middle ton^  2  Str.  1887 :  and  a  case  in  8  Lev.^ 
on  the  statute  of  Hue  and  Cry :  all  which  were  amend- 
mevts  on  penal  statutes. 


NOTES  OF  CASES  IN  K,  B.  &c. 

Mr.  Morton^  on  the  other  side,  opposed  this  amend- 
ment, and  insisted  on  several  arguments  to  shew  the 
inconvenience  of  allowing  it  in  popular  actions,  where  he 
that  first  sues  out  his  writ,  and  prosecutes  it  with  due 
diligence,  is  entitled  to  the  penalty ;  but  the  suffering  the 
plaintiff  to  amend,  by  changing  the  venue,  tends  to  deceive 
others  who  before  such  amendment  have  brought  their 
action.  An  offender  against  a  statute  which  requires  the 
proceedings  to  be  in  the  county  where  the  offence  was 
committed,  to  evade  the  punishment  incurred,  needs  only 
to  get  a  friend  to  sue  out  an  original,  and  file  a  bill,  and 
afterwards  move  to  change  the  venue  into  such  of  the 
counties  where  he  had  transgressed,  as  an  action  was 
commenced  in  afler  his  ori^nal  filed,  and  so  would  have 
a  priority  to  such  other  plaintiff. 

Denison,  J. 

This  is  an  amendment  at  common  law,  as  the  proceed- 
ings are  still  in  paper,  and  there  is  no  difference,  at  com- 
mon law,  between  popular  actions,  or  even  informations, 
and  other  actions. 

9 

The  bill  on  the  file  being  right,  we  will  not  inquire 
when  it  was  filed,  as  has  been  determined  over  and  over. 

If  the  act  made  the  action  local  (how  that  is  I  do  not 
know),  yet  even  there  the  court  would  allow  this  amend- 
ment. 

JVilmutj  J. 

If  the  amendment  was  not  allowed,  the  plaintiff  would 
be  defeated,  because,  should  he  discontinue,  he  would 
most  likely  be  barred  by  some  former  action. 


969 

1756. 

Griffith 
age. 

HOLLIEB. 

K.B. 


Rule  made  absolute  for  the  amendment. 
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BOLSDON,  l^inster,  agt.  HOLMES,  and  wife. 
Same  lerm.  j[,  B. 

A  new  rule  The  action  was  for  false  imprisonment  The  jury 
to  shew  gave  ,£300  damages :  a  motion  was  made  in  the  late 

ed  on  aflS-  '  ^'  •'^•'^  ^™^'  (^'^^  ^^  ^*^®  cause)  for  a  new  trial,  on 
davici>»  held  account  of  the  excessive  damages ;  and  a  rule  nisi  was 
requwite.        ^^^  granted  without  any  affidavits  being  filed,  as  the 

chief  justice  intended  to  have  reported  the  evidence  from 
his  notes  at  the  day  for  shewing  cause :  but  he  being 
now  dead,  the  court  said,  they  could  not  proceed  on  this 
rule,  but  the  defendant  must  now  file  affidavits  of  the  fact, 
and  ground  his  motion  on  them,  without  r^arding  the 
former  rule,  and  then  the  plaintiff  in  shewing  cause  is  to 
answer  them,  &c. 


Same  term.  SEVEN  agt.  MIHILL. K.  B. 

A  landlord's       A  Fi.  fa.  was  sued  out  against  the  defendant,  and  se- 

rignt  to  dis-    yg,^  goods  found  on  the  premises  were  taken  in  execu- 

tram revives:    ,        ^  *^ 

execution       tion :  whereupon  the  landlord  sent  the  officer  notice  that 

^'."^  a  year's  rent  was  due:  notwithstanding  which  (as  the 

plaintiff  represented  the  case),  the  landlord,  whilst  these 
goods  were  in  custodia  legts,  and  before  a  sale,  took 
them  as  a  distress  for  rent,  and  actually  sold  them: 
whereby  the  plaintiff  was  defeated  of  his  execution; 
therefore  a  rule  was  made  to  shew  cause  why  tlie  land- 
lord should  not  return  the  goods  to  the  plaintifi^,  or  the 
value  of  them,  with  costs.  But  upon  Mr.  Popifs  shew- 
ing cause,  it  appeared,  that  after  tlie  landlord's  giving 
notice,  the  plaintiff,  finding  that  other  persons  Md  claim 
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Seven 


to  these  goods,  and  that  they  were  not  the  goods  of  the        1^56. 
defendant,  waived  his  execution,  and  left  them  at  large ; 
whereupon  the  landlord  (who  had  a  right  to  distrain 
them  by  reason  of  their  locality),  proceeded  to  do  so  im-  * 

mediately,  lest  the  owner  should  remove  them  off  the    v*_^    ^^ 
premises.     Upon  this  the  parties  came  in,  and  paid  him       j^   j)^ 
bis  rent,  and  removed  the  goods,  claiming  them  under  a 
bill  of  sale  from  the  defendant. 

Per  curiam.  To  be  sure,  the  landlord  could  not  have 
distrained  them  whilst  in  the  custody  of  the  law,  at  least 
not  unless  he  was  refused  a  year'^s  rent;  but  here  the 
plaintiff  waived  his  execution,  whereupon  the  right  to  dis- 
train revived :  and  as  to  the  property  of  the  goods,  that 
is  a  matter  to  be  tried  in  an  action,  and  not  determined 
on  a  motion ;  therefore  discharge  the  rule,  but  without 
costs,  as  the  [^aintiff  has  lost  the  benefit  of  his  execution* 


WIGGLESWORTH  agt.  ISHERWOOD. K.  B.    Same  term. 

A  RULE  was  obtained  last  term  to  shew  cause  why  the  The  plaintifF 

proceedinfi;8  should  not  be  set  aside  for  irreffularity,  and  havmg  ac- 
1      1  /.     1        T    1  1  n  1  1  1  cepted  an  in- 

the  defendant  discharged  out  oi  custody ;  tmd  on  enlarg-  dorsement  of 

ing  the  rule,  the  latter  end  of  last  term  (upon  the  plain-  a  promissory 

tyPs  motion),  the  court  ordered  the  defendant  to  be  dis-  guQjUp.  ^re- 

charged.     And  now  Mr.  Nares  came  to  shew  cause  why  ditor,  for  the 

the  other  part  ofthe  rule  should  notbemade  absolute.  The  P^iT**®!},^ 

case  was  this :  the  defendant  being  indebted  to  the  plaintiff  defendant  to 

special  bail, 
in  an  action  to  recover  both  debts ;  held,  that  the  action  was  well  brought, 
but,  being  a  practice  to  evade  the  statute,  &c.,  that  the  defendant  was 
justly  discharge€l  from  custody. 

BBS 
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1756.        ^  eight  guineas,  and  to  one  Deane  in  c£4.  Is.  on  a  pro- 
""•^         missory^  note,  it  was  agreed  between  Deane^  and  the 
plaintiff,  (for  the  more  effectual  recovering  of  then:  dejbts,) 
^^^  that  Deane  should  indorse  over  the  note  to  the  plaintiff, 

IsHEttwooD  ^^^  ^^^  might  hold  the  defendant  to  special  bail,  as  for 
v^p«y-^  a  debt  above  r£lO;  but  no  consideration  was  pwd  by 
K.  13.  the  plaintiff  to  Deane^  on  indorsing  the  note ;  and  it  was 
agreed,  that  Deane  should  pay  a  proportion  of  the  duuqges 
of  the  suit.  Accordingly,  the  plaintiff  made  the  common 
affidavit,  and  the  defendant  was  arrested  on  an  ac  etiam  : 
and  sending  for  Dtane^  paid  him  his  demand,'  of  <£4.  Is. ; 
whose  end  being  thereby  answered,  he  made  an  affida:vit  of 
the  fact,  to  found  this  application  of  the  defendant.  It 
was  urged,  whatever  treachery  there  might  be  in  Dearie^ 
the  defendant  was  entitled  to  what  he  prayed,  as  the  pro- 
ceedings were  irregular,  and  void,  on  the  statute  to 
prevent  frivolous  and  vexatious  arrests. 

Denisorij  J.,  said,  there  was  no  case  where  it  had  been 
determined,  that  two  creditors  agreeing  to  vest  both 
debts  in  one  person,  (both  which  debts  were  simple  con- 
tract, and  proper  to  be  joined  in  one  action,  in  order  more 
effectually  to  recover  their  debts,  by  holding  the  defendant 
'  to  bail,)  was  illegal,  unless  there  was  fraud  and  collusion, 
or  some  contrivance  to  oppress ;  and  he  said,  he  believed 
it  was  very  commonly  done,  though  be  thought  it  not 
right ;  and  here  the  plaintiff  is  the  person  who  has  the 
\fndoubted  legal  right  to  recover  both  debts. 

Foster^  J.,  said,  he  thought  the  court  had  done  right  in 
discharging  the  defendant  out  of  custody,  as  it  was, 
plainly,  a  practice  to  evade  the  statute;  but,  he  said, 
the  plaintiff  might  still  be  at  liberty  to  proceed  in  her 
action. 
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Wilmot^  J.  1/56. 

This  practice  is  not  quite  right,  nor  do  I  see  how  the  wtigqt  gg- 

plaintifF  could,  with  a  good  conscience,  swear  her  debt  woeth 

was  above  c£lO.     The  court  have  done  rightly  in  dis-  agt, 

charging  the  defendant  out  of  custody,  as  it  shewed  they  Isherwood. 

discountenanced  such  practices.     But  I  think  it  will  be  V^pv-^^^^ 

too  much  to  set  aside  the  proceedings,  as  eight  guineas  ^    K.  B. 
are  truly  due  to  the  plaintiff. 

Denisofif  J.  further  observed,  that  as  to  the  staying  the 
plaintiff  in  her  proceedings,  it  was  most  certiun,  the  court 
could  not  do  it,  as  she  had  a  legal  title ;  and  what  con- 
sideradon  she  paid  for  the  note  of  DeanCy  a  court  of  equity 
might,  but  this  court  cannot,  inquire :  nor  wiU  a  court  of 
lawy  on  an  ctciion  brought  by  an  indorsee^  suffer  the 
question  to  be  asked^  what  consideration  he  paid  Jir  it. 
Therefore,  discharge  the  rule,  and  let  the  defendant  file 
common  bail. 


MOCO  aiit.  WHITING. K.  B.  Same  terra. 

■ 

Sci.  FA.  quare  executionem  non,  to  compel  assignment  Exceptions 

of  errors,  to  which  three  exceptions  were  taken :    Ist,  *^  *  sct.ja, 

'  11  are  not  mam*- 

that  there  were  not  fifteen  days  between  the  teste,  and  tainable,  un- 

retum ;  2dly,  that  the  defendant,  in  the  original  action,  ^^.^  J^®  ®'^*" 

was  named  Moco,  and  in  the  sci.  fa.  Meco ;  3dly,  that  mons  be  eV 

the  judgment  was  recovered  by  Whiting,  and  another,  and  hibited  to  the 

*  the  summons  served  on  the  plmntiff  in  error,  was,  why  ^^" 

she,  (JVhiting)  should  not  have  execution,  according  to 

the  said  judgment. 
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i;56. 

Moco 
agt. 

Whitin'g. 
K.  D. 


Mr.  Norton  J  who  was  to  support  these  exceptions,  at 
the  day  for  shewing  cause,  not  having  received  his  in- 
structions, desired  it  might  be  put  off;  but  the  counsel 
for  the  defendant  in  error,  saying  these  exceptions  were 
merely  for  delay,  and  that  they  should  not  have  time  to 
return  their  certificate,  if  it  was  put  off,  the  court  ordered 
them  to  proceed  to  answer  the  objections. 


Mr.  Aston^  for  the  defendant  in  error. 

1.  Afl  to  this  objection,  the  return  is  in  court,  and 
appears  to  be  right  2.  The  variation  of  an  e  instead  of 
an  c',  is  trifling^  and  only  a  dash  in  a  letter.  3.  The 
word,  (she)  may  be  rejected  as  surplusage.  But  as  to 
both  these  exceptions,  they  cannot  be  supported ;  because, 
he  has  not  exhibited  to  the  court  the.  very  summons  in 

■ 

which,  he  says,  there  are  these  irregularities,  but  only 
sets  them  out  in  his  affidavit ;  but  the  practice  is  to  annex 
the  original.  1  Barnes*  Notes^  316.  Chauklin  v.  Iron^ 
son. 


Deniso/f,  J. 

The  rule  is  so,  and  the  courts  are  very  cautious  in 
receiving  exceptions  to  this  writ,  which  always  tend  to 
delay,  and  on  which  no  plea  is  allowed :  therefore  they 
will  not  hearken  with  much  attention  to  thcise  objections ; 
and  the  rule,  why  it  should  not  be  quashed,  must  be  dis- 
charged. 
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HERD  agl.  CALVERT. K.  B.  Same  term. 

On  a  motion  to  set  aside  proceedings  for  irregularity,  A  qiTestion 
it  was  referred  to  the  master ;  and  the  question  before  ^jj^^^^^^  j,^ 
him  was,  whether  the  pWntiff  had  not  entered  into  an  reported, 
agreement  to  take  his  debt  by  instalments,  at  so  nrach  a  ""^X  "^5  ^® 
month,  notwithstanding  which  he  brought  this  action?  eussed. 
The  master  reported,  that  there  was  no  such  agreement, 
as  the  defendant  had  pretended,  but  that  the  proceedings 
were  regular;  and  being  asked  by  the  court,  whether  he 
had  any  doubt  about  it ;  he  said  he  had  not. 

Mr.  Nortoftj  for  the  defendant,  (thinking  the  affidavits 
laid  before  the  master  proved  the  agreement,)  pressed  the 
court  to  enter  into  it  by  affidavits;  and,  at  his  earnest  re- 
quest, the  master  looked  over  the  affidavits  agmn,  and  still 
retained  his  opinion,  sajdng  he  had  no  doubt.  Then 
Mr.  Norton  pressed  for  a  special  report,  which  the  master 
refused  to  make.  And  the  court  all  agreed,  as  the 
master  was  clear,  and  it  was  a  mere  matter  of  fact,  and 
referred  to  him,  they  must  abide  by  hb  report,  and  not 
go  over  the  matter  again  by  affidavits,  for  then  there 
would  be  no  end  of  things.  And,  as  it  was  not  on  a 
matter  of  law,  nor  upon  the  construction  of  a  rule  of 
court,  and  as  the  master  had  no  doubt,  they  said  it  was 
agsdnst  the  rules  of  the  court  to  refer  it  again  to  the 
master. 


'K 
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Same  term.  ANOxNYMOUS. K.  B. 

To  a  judge's       The  plaindff  charged  the  defendant  in  execution  with  a 

oraer  tor  ^     declaration,  who  pretendinc:  he  had  a  defence  to  make,  the 

time,  special        ,    .        '  .        .  ... 

conditions      plaintiff  had  candidly  indulged,  him  with  time ;  and  the 

were  after-     defendant  had  afterwards  got  an  order  from  a  judge  for 
by  the  court.  ^  nionth^s  further  time ;  which  would  carry  him  over  the 

three  terms,  within  which,  by  the  rules,  the  plaintiff  is  to 

go  to  trial,  or  obtain  judgment,  or  else  the  defendant  is 

entitled  to  a  supersedeas ;  which  the  plaintiff^s  attorney 

,  not  conadering,  when  the  last  order  was  made  fixr  time, 

did  not  oppose  it. 

Denisofij  J.  (who  made  the  order.)  If  this  matterhad 
been  disclosed  to  me,  I  should  have  made  it  part  <^  the 
terms  of  my  order,  that  the  defendant  should  not  take 
advantage  of  this,  nor  the  plaintiff  suffer  by  his  indulgoxx. 
Therefore,  let  this  now  be  added  to  the  order,  by  rule  of 
court. 


Same  term.  CLEELAND  agL  RYVES. K.  B. 

•Bail  for  a  On  a  rule  on  one  Richardson ^  the  defendant's  attorney, 

party  named  {^^  putting,  in  bail  to  the  action,  without  the  direction,  or 

m  the  pro-  .  . 

ceedings  for  P^vity,  of  the  defendant,  (as  was  suggested,)  and  in  order 

conformity, 

though  put  in  without  his  direction,  an  indemnity  being  offered  bin);  are 

held  good. 


NOTES  OF  CASES  IN  K.  R  8cc.  377 

to  surrender  him  in  discharge  of  his  b^ :  on  shewing        1756. 
cause,  the  fact  appeared  to  be,  that  one  Dr.  Slewardy         W*' 
being  possessed  of  a  plantation  in  Jamaica^  called  Fort  Clbeland 
Steward's  plantation,  devised  it  to  trustees,  for  several         %'• 
purposes;  and  that  the  right  to  his  estate  was  now  in      Hyvks. 
dispute  in  the  Court  of  Chancery.     That  these  trustees  ^"^""^ 

consigned  the  sugars  in  question  to  Mr.  Ewerj  a  mer- 
chant, in  London :  that  the  defendant'^s  wife  was  one  of  the 
daimants  of  the  plantation,  as  daughter  to  the  doctor, 
and  that  her  own  estate  was  vested  in  trustees,  for  her 
separate  use :  that  she  was,  before  marriage,  indebted  to 
the  plaintiff  in  41^192,  for  wine :  that  these  sugars  coming 
into  the  port  of  London^  the  plaintiff  attached  them  for 
this  debt:   that  Mr.  Ewer^  the  consignee,   thereupon 
employed   Richardson  to  take  the  necessary  steps  to 
prevent  a  sale  of  them ;  who  accordingly  put  in  bail  in 
the  shenff^s  court,  in  the  name  of  the  defendant,  the 
garnishee,  (who  he  swears  he  did  not  know  was  then  in 
England  J  as  he  resided  chiefly  in  Ireland,)  and  looked  to 
Mr.  Ewer  as  his  employer.    After  this,  he  removed  the 
plaint  into  B.  12.,  and  put  in  bul  above,  in  the  defendant's 
name,  without  acquainting  him  with  it:  both  he  and 
£w^  offered  to  indemnify  the  defendant:  and  as  his  name 
was  used  ex  necessitate^  the  court  thought,  the  defendant 
8u£BcientIy  exculpated  himself,  and  though  Ewer  had 
perhaps  gone  further  than  he  legally  could,  in  removing 
the  plaint  afler  he  had  bailed  the  goods,  (for  so  fisor  he 
undoubtedly  might,)  they  held,  there  was  no  intention  to 
oppress,  nor  could  the  defendant  be  hurt,  as  he  offered 
to  indemnify  him.     Therefore,  they  discharged  the  rule, 
and  made  it  a  part  of  the  present  rule,  for  Ewer  to  give 
the  defendant  security,  to  indemnify  him ;  and  this,  they 
said,  was  all  the  court  would,  or  ought  to  do,  where  a 
party  not  interested  was  of  necessity  to  be  named  by  his 
ce9tui  que  trust,  in  the  proceedings,  for  conformity  only. 
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Same  term.  PARKER  agl.  STEERS. K.  B. 

Judgpment  Mil.  Luke  Robinson  moved  to  enter  judgment  of  Mi" 

entered  of  chaelmas  .term.  The  plaintiflF  had  a  verdict  at  the  last 
Mtchaemoi  ,  ^    n     *    -,  i        •  i 

term  the       summer  assizes:  rule  for  judgment  was  out  on  the  llth 

plainti£P^  of  November:  appointment  for  taxing  costs,  the  12th. 
ovrr^Sf^^  ^^  ^^^  day,  the  defendant's  attorney  being  unable  to 
in  bank.         attend,  the  plaintifiTs  attorney,  at  his  request,  took  out 

another  for  the  14ith,  but  the  plaintiff  died  the  18th. 

Denisotjf  J.  You  are  entitled  to  judgment  of  Michael' 
vias  term  of  course,  the  plaintiff  having  lived  over  die 
day  in  bank;  and  the  taxing  costs  is  incident  to  the 
judgment,  and  may  be  done  after  the  party's  death. 

Therefore  motion  not  necessaiy. 


Same  term.  THE  KING  agt.  SMITH. K.  B. 

On  a  motion       Me.  Hussey  moved,  that  the  defendant  might  pay  the 

for  costs         prosecutors^  costs,  to  be  taxed  by  the  master,  before  his 
upon  affi-  i_    J'    t_        J 

davit,  a  rule    ''^cognizance  be  discharged* 

nisi  only  is 

granted.  rpj^^  defendant  had  been  indicted  for  a  nusance  in  the 

highway,  and  convicted,  at  the  prosecution  of  the  suf' 
veyors ;  but  they  were  not  so  called  in  the  indorsemeot 
on  the  bill,  in  pursuance  of  the  act  of  IV.  III.,  wherebj 
costs  were  only  given,  if  the  prosecutor  should  be  il^ 


The  King 
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fatty  injured y  or  a  peace  officer;  and  having  made        1756. 
the  motion  originally  as  a  matter  of  course,  and  without 
affidavit,  he  now  produced  one,  to  shew  the  fact,  that  they 
were  surveyors;   and  the  court  thought,  it  might « be       ^ 
received,  but  that  this  must  be  considered  as  an  original 
motion,  and  a  rule  to  shew  cause  ^ven,  that  the  defendant        K.  B« 
might  see  the  affidavit,  &c.,  and  he  moved  accordingly. 
He  also  desired  leave  to  add  the  word  surveyors^  to  the 
indorsement  on  the  bill,  but  that  was  denied  :  as  to  the 
other  part  of  his  motion,  a  rule  nisi  was  granted. 


In  Michaelmas  term  fi^owing,  Seijeant  Hewitt  shewed 
cause  against  that  rule,  and  insisted,  that  such  indorse- 
ment ought  to  have  been  on  the  indictment. 

But  the  court,  without  hearing  counsel  on  the  other 
side,  were  clearly  of  opinion,  upon  reading  the  act  of  par- 
liament, that  such  indorsement  was  not  necessary ;  and 
accordingly  the  rule  was  made  absolute. 


THE  KING  agt.  GREEN. ^K.  B.  game  term. 

Mu.  Pebrott  moved  for  an  information  against  James  Information 
Green  ^  for  continuing  an  obstruction  of  two  of  the  arches  of  ^^^  *  nusance 
the  bridge  at  Leeds j  over  the  river  Aire,  erected  by  his  plication  to 
father;  and  also  for  obstructing  the  third  arch  himself,  the  party  not 
by  building  a  wall  agiunst  it,  by  which  means  the  course  *  ^^^*    ^' 
of  the  river  was  greatly  straitened ;  but  the  court  re- 
fused to  grant  it,  as  it  did  not  appear,  the  party  had 
been  applied  to,  to  abate  it ;  and  as  It  was  b^an  fourteen 
years  ago,  and  been  acquiesced  in  so  long,  there  could 


380  ^        NOT£S  OF  CASES  IN  K.  B.  8cc. 

1756.        notbe  any  thing  very  enormous  in  it:  the  court  also  aaidj 

^^        ^^^  ^^  ^^  ^^  "^^^  preferred  before  the  grand  jury,  at 

the  assizes,  and  the  nusance  proved,  and  the  jury  had, 

p  notwithstanding,  refused  to  find  the  bill,  that  might  have 

^_^^^i    been  an  inducement  to  the  court  to  grant  this  motion. 


Same  term.  DOE  Oessee  of  FOWLER  and  wife)  agt.  ROE.— K.  B. 

A  judgment  Mb.  Nabes  moved  to  set  aside  a  judgment  in  qeet- 
th  *°  h^  ment.  The  defendant  had  ^ven  an  attorney  instructions 
mistake,  set  ^  tJbe  close  of  Hilary  term,  to  appear  for  him ;  but 
Mide.  through'  mistake  of  the  name  of  the  lessor  of  the  plaintiff 

he  could  not,  upon  his  search  with  the  clerk  of  the  rules, 
find  that  such  ejectment  had  been  moved,  and  the  fi>ur-day 
rule  being  out,  the  plaintiff  signed  judgment.  The  oouit 
now  set  aside  thb  judgment,  as  obtained  by  surprise, on  the 
defendant's  paying  costs,  and  undertaking  to  appeary  so  u 
to  try  the  cause,  at  the  next  assizes ;  and  they  ordered 
possession  to  be  restored  to  him  in  the  mean  Ume. 


Same  term.  SHELDON  agt.  FOOT. K.  B. 

A  certificate      ^^^  Anthoky  Abdt  shewed  cause  why  the  defendant 

of  discharge  should  not  be  discharged  out  of  custody,  on  filing  oom- 

?"  j'^J^        mon  bail,  having  produced  the  duplicate  of  his  discharge 

debtors*  act   under  the. last  insolvent  debtors^  act,  which  took  effect 

will  not  be-    ^^  ^^e  1st  of  January,  1766. 

nent  one  who  *^ 

is  shewn  to 

have  been  abroad  not  as  a  fugitive,  but  occupied  in  a  course  of  lawful 

business.    Sayert  308.  S.  C. 
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(N.B.    This  statute  is  exactly  in  the  words  of  the        175R 
former  insolvent  acts.) 

* 

He  said,  there  were  two  questions ;  Ist,  whether  the 
duplicate  be  conclusive  evidence  of  his  being  entitled  to 
the  benefit  of  this  act  ?  2dly,  If  it  be  not,  whether  the 
defendant  in  this  action  was  a  fuptive  for  debt  within 
the  act? 

1st  It  cannot  be  conclusive  evidence,  because  by  a 
clause  in  the  act,  it  is  enacted,  that  the  certificate  of  dis- 
charge, if  fraudulently  obtained,  shall  be  void ;  which  is 
a  matter  proper  for  the  court  to  determine  on  this  motion, 
and  not  put  the  party  to  plead  it,  because  then  the 
defendant,  being  at  large  on  common  bail,  might  go  ofi^, 
flic. ;  and  so  it  was  determined  in  Vincent  v.  Humphreys^ 
HiL  7  G.  II.,  where*  Lee^  Justice,  cited,  Mich.  11 
Ann,j  Carter  v.  JVhitwortliy  that  though  the  duphcate 
was  prima  facie  evidence,  yet  it  might  be  shewn  by 
affidavit  on  this  motion,  that  it  was  obtained  by  fraud. 

Sdly.  The  defendant  was  not  a  furtive  for  this  debt, 
within  the  meaning  of  the  act :  on  the  contnuy,  he  went 
a  voyage  to  Maryland^  in  December^  1754,  (a  few  days 
before  the  act  took  place)  as  a  merchant,  and  returned  to 
London  in  the  summer  of  1755,  and  never  surrendered 
himself,  but  went  another  voyage  to  Petersburgh,  and 
returned  in  1756,  and  then  surrendered  himself,  and 
obtained  his  certificate*  This  very  point  was  solemnly 
determined  in  Trinity  term,  1750,  in  the  case  of  Deacon 
▼.  Westernj  on  the  insolvent  act  of  January  1,  1748. 
There  the  party  being  abroad,  as  a  mariner  on  board  a 
man  of  war,  was  resolved  no  fugitive  within  the  act ;  for 
though  he  was  within  the  words,  he  was  not  within  the 
intent,  as  manifestly  appeared  by  the  preamble,  which  is 
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the  key  to  interpret  the  statute :  and  there  he  did  not 
surrender  himself  till  near  a  year  after  his  return :  for 
both  which  reasons,  the  court  held  him  not  entitled  to  the 
benefit  of  the  act,-  therefore  refused  to  discharge  him  on 
common  bail;  and  this  was  in  point  with  the  present 
jr^ -D        case,  in  omnibus. 

Mr.  Norton  agreed,  if  the  facts  were  so,  he  could  not 
support  the  rule  against  such  a  late  determination. 

Rule  for  common  bail  discharged. 


Same  term.  WALLER  agt.  GREEN. K.  B. 

In  sd^fa.  The  defendant  gave  notice,  that  two  persoos  (named) 

ffi^SiSn  '«>'JdJ'«tify"tMlforhim;theplaintiffexceptedtotha.^ 
motion  di-  ^^^  ^^y  ^^  ^^  justify,  but  two  others  were  put  in,  and 
rected  the      justified.  The  plaintifi'^sattomeyhad  the  bail-piece  entered 

nersons  who  ^^  ^®  '^^^  *"*^  **^^  ^"^  ^'  'f^'^  against  all  the  four 
nadnotjusti-  persons  who  had  been  named  as  bail,  and  nihils  were 

fied  to  be       returned  upon  those  writs ;  and  now  it  was  moved,  that 

struck  out  of  . 

the  roll ;  but  ^^  ^^^  ^^^  hsj^j  who  were  excepted  against,  and  bad 

afterwards      not  justified,  might  be  struck  out  of  the  bail-piece. 

consented, 

thatproceed- 

ings  against        Mr.  Altham^  fcr  the  pUntifi^,  opposed  that  application; 

h^^l^Th  b«»u8G>  if  it  was  granted,  the  other  two  bail,  who  had 
stayed.  justified,  might  plead  nul  tiel  record^  and  would  avail 

Sailer,  308.    themselves  of  the  difference  between  the  recognizance 

mentioned  in  the  scL  Ja.^  and  that  which  would  after- 
wards appear  on  the  record. 


Afterwards  Mr.  Altham  moved  the  court  for  a  rule  to 
stay  proceedings  agsdnst  the  two  persons  who  ought 
not  to  have  been  entered  as  bail ;  and  the  motion  was 
granted^  because  the  plsdntiff  might  then  proceed  pro- 
perly against  the  two  who  justified,  as  the  recognizance 
would  agree  with  XhescLfa.,  and  yet  the  two  persons  not 
liable  would  not  suffer. 


6e£en. 
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Denison,  J.  1755. 

Two  bail  were  here  put  in  at  a  judge's  chambers,  they  ^"""^ 

were  excepted  to,  and  therefore,  as  there  was  no  justifi-  ^allek 

cation',   they  are  as  no  bail  at  all;    and  the  plaintiff  ^^^' 
ought  not  to  have  entered  up  the  four  Iwdl  on  the 

recognizance  on  the  roll.  ^^^B* 

The  plaintiff  certainly  would  fail  on  nul  tkl  record^ 
but  then^  owing  to  his  own  faidt,  for  entering  up  the 
recognizance  as  if  there  were  four  bail,  and  therefore  I 
think  the  names  of  the  two  bail  excepted  against  should 
be  struck  out :  their  names  should  have  been  struck  out 
before ;  and  by  the  plaintiff  excepting  to  the  bail,  and 
they  not  justifying,  they  are  no  bail,  and  though  they 
were  not  struck  out  before,  yet  the  plaintiff  should 
have  entered  up  the  recognizance  only  as  to  the  two  who 
justified. 

Rule  absolute. 
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THE  KING  agt.  REDMAN. K.  B. 

This  was  a  motion  for  a  view  on  behalf  of  the  de* 
fendant,  who  stood  indicted  for  a  forcible  entry. 

Per  curiam*    There  can  be  no  view  in  a  criminal  prcK 
secution  without  consenty  and  tho  practice  waa  so  before 
AAnn.^Q.lS.  the  act* 
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Michaelmas  Term,  30  Oeo.  II.,  1756. 


in  the  ladt  vac&tibn  RdbI^Iit  HbklisY,  E9(\*  Was  knighted^ 
and  appointed  Attcfrney  General,  and  the  Honourable 
Charl'Es  Yoeke  was  made  Solidtor  Gr^nend,  on  the 
removal  of  Sir  Richabd  Lloyd. 

A  few  days  afler  the  beginning  of  this  term,  the  Honour^' 

.    able  William  Muebay,  his  Majesty'*s  late  Attoniey 

General,  was  called  to  the  degree  of  a  Serjeant  at 

Law ;  (his  motto  for  the  rings  was  "  Servate  domum^y 

and  immediately  afterwards  created  Baron  of  iUian^- 

Jieldi  and  took  his  place  bs  Chief  Justice  of  Ki  B; 

WiLMcPr,  J.j  was  made  one  of  the  Lords  Commissioner^ 
of  the  Great  Seal,  on  the  19th  of  November^  17S^^ 
when  Lord  Habdwicke  resigned. 


OOODRIGHT  Gessee  of  Sir  RICHARD  GROSVEf 
NOR,  baronet,)  agt.  SWYMMER,  Esq.  and  other* 
—-Exchequer. 

This  was  a  trial  at  bar,  on  ail  ejectment  brought  to  Possessiocf 

Recover  a  lead  mine,  of  fi^reat  value,  in  fValea;  and  the  ^^^  many 

years,  under 
question  intended  to  be  tried,  was,  whether  the  place  a  deed  de» 

claratory  of 
a  beneficial 
hHeredt,  in  which  a  covenant  to  convey  tlie  legal  estate  b  inserted,  wilt 
not  raife  a  presumption  that  such  estate  has  been  conveyed  to  the  pot^ 
lessors  i  nor  entitle  them  to  bring  an  ejectment. 

c  c 
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1756.        was  a  part  of  the  lessor  of  the  plaintifiTs  manor^  or  of  th0 
defendant's. 


GOODSIGHT 

^  *  The  plaintiflrs  counsel,  to  prove  th^  title  to  the  manor, 

SWYMMSR  • 

».  J-  -^^'  of  which  they  contended  the  place  in  question  was  a 
ExcHBo.  P^  produced  a  grant  of  it  from  the  crown,  and  a  000- 
vejance  from  the  grantees  of  the  crown  to  GamuU  and 
Sevan  J  with  a  declaration  of  trust  from  those  persons, 
declaring,  that  the  conveyance  to  them  was  in  trust  far 
Sir  Richard  Grosvenor*s  ancestor;  in  which  declaration 
they  also  covenanted  to  convey  the  legal  estate  to  him. 
This  deed  was  above  a  hundred  and  twen^  years  old: 
and  upon  this,  and  a  continued  possessdon  of  the  manor 
by  the  Grosvenor  family  ever  ance,  they  insisted  a  title 
was  proved. 

,  Mr.  S^eant  Prime^  Mr.  Norton^  and  others,  for  the 
defendants,  objected,  that  thb  made  no  title  to  the  plain- 
tiff, as  the  legal  estate  was  still  outstanding  in-  the  heir  of 
the  surviving  trustee :  and  the  possession  of  the  cestui  qm 
trusts  was  the  possession  of  the  trustee,  to  whom  the 
Grosveuors  were,  at  law,  to  be  conndered  as  tenants  at 
will. 

Sir  Richard  Lloydy  Mr.  Starkie^  Mr.  Perrott,  and 
others,  e  contra\  woidd  have  had  the  covenant  considered 
as  a  covenant  to  stand  seised,  and  raise  a  use  to  be  executed 
by  the  statute :  or,  which  they  laboured  more,  that  the 
court,  (there  being  a  covenant  to  convey  so  long  ago,  and 
possession  having  gone  according  to  that  covenant,)  would 
presume  a  conveyance,  at  this  distance  of  time ;  espedally 
as  leases  had  been  granted  from  time  to  time  by  the 
Grosvenor  family,  as  absolute  owners  of  this  manor, 
withoutthe  concurrence  of  the  trustees,  and  they  hadalwajs 
been  looked  upon  as  such.     That  twenty  years^  possessioik. 
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%(Mitd  alone  hekhfittoA  titl«  in  ejecftifient,  tod  here  bad 
been  a  possession  in  the  lessor  of  the  plaintiff,  &c.  for 
Me  hundred  and  twenty  years;  from  which  the  oodrt 
Irmild  infer  a  conveyance  6f  the  legal  emxe^  and  that  it 
was,  some  way  or  another,  Vested  in  the  lessoi'  6f  the 
{dmntiff :  or,  at  least,  here  were  circumstances  enough  to 
be  left  to  the  jiu'y,  for  their  connderaticMi,  whether  they 
did  not  amount  to  sufficient  evidenced  to  satisfy  ihem,  that 
there  had  been  such  a  deed.- 


1756. 


GroonmaHT 
agt. 

SWTMMER. 


Mr.  Nares  compared  it  td  the  case  of  a  feoffment  tvith<>> 
out  livery,  where,  if  possession  had  gone  along  with  it, 
the  court  would  presume  livery  of  seisin,  though  it  did 
not  appear,  in  favour  of  the  possessor. 

Sed  pef  curiam  .--^Theobjecfioli  is  fatd,  and,  if  insbted 
<Mi,  (though  it  were  to  be  wished^  as  the  parties  have 
been  at  so  miuch  expense  to  bring  up  this  matter  to  be 
tried,  it  were  fairly  entered  into,  and  determined  on  the 
merits)  it  will  defeat  this  ejectment;  for,  by  the  deed  the 
plaintiff  has  produced,  the  legal  estate  appears  to  be  in  a 
ii&rd  person;  and  nothing  but  k  legal  estate  can  be 
recovered  by  gectment  Twenty  years'  possession,  it  18 
true,  if  nothing  more  had  appeared,  would  have  been 
a  sufficient  title :  but  then  it  must  be  a  possession  of  a 
legal  estate^  under  a  supposed  right  to  it.  I'he  pos- 
session here  hais  been  equitable  :  only,  under  an  equitable 
right :  the  possession,  legally,  has  been  all  along  in  ther 
trustees,  in  whom  the^  legal  estate  remains,  ^d  to  whom 
<he  cestui  que  trust  is  no  more  than  a  tenant  at  will : 
BXkdf  apparent  as  it  is,  that  the  benefilisdf  interest  belongs 
to  Sit  Richard  Orojtvenory  the  heir  of  the  trustee  may 
yet  maihifain  an  ejectment,  and  take  the  possession  from 
him.  If  the  possession  had  been  enjoyed  pursuant  tcf 
the  conveyance  covenanted  to  be  made  so  long  ago,  and 

c  c2 


I 
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GOODBIGHT 

eg*. 


EZCHCCU 


1756.  the  possessor  could  have  derived  no  riight  but  under  thai 
oonvejanoe,  there  would  have  been  some  reason  for  pre- 
suming, such  a  conveyance  had  been  made^  and  lost ;  but 
^  "^^  here  the  possesion  is  otherwise  accounted  for,  without 
such  a  presumption ;  it  having  gone  on,  and  continued,  in 
the  same  channel  it  would  have  done  without  such  a 
conveyance ;  u  e.  in  the  catui  que  trust,  and  the  pexBons 
entitled,  /independent  of  such  a  conveyance,  to  the  bcsoi^- 
fidal  interest;  which  distinguishes  it  from  the  ease  of 
possesion  under  a  feofiment  whereon  no  livery  is  in- 
dorsed:  for  there  the  feoffee,  independ^it  of  the  feoff- 
ment, has  no  sort  of  right,  or  claim :  his  possesaon  mmt 
be  under  that  feoflfment  therefore,  and  his  daim,  a  dafaa 
of  a  legal  estate ;  in  the  enjoyment  of  which,  if  he  has 
continued  long  unmolested,  the  court  will  presume,  that 
all  circumstances  requinte  to  the  validity  of  the  instru- 
ment under  which  he  holds,  were  observed,  though*,  eft 
account  of  the  distance  of  time,  it  cannot  be  proved. 
The  leases  granted,  were  equitable  leases,  and  good  is 
equity  only,  and  the  objeetioa  cantiot  be  got  over. 


Upon  this,  (though  it  was  greatly  laboured  Taj 
the  plaintiff's  counsel,  Sir  J2.  JJoydy  StarkUj 
Perroltf  Mortov^  Alton ^  Nares,  and  others, 
and  the  parties  had  been  at  a  very  great  expeiue 
in  bringing  a  large  number  of  witnesses  horn 
fVales,  and  a  special  jury  from  Shropshire)  the 
defendants^  counsel  refused  to  waive  the  ob- 
jection, and  the  cause  went  off  on  a  nonsuit 
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.   ANONYMOUS.-^ — Excheo. 

»riP'£R  CURIAM..    If  an  interested  witness  be  produced,  The  com- 
tSad  examined,  in  this  courts  or  the  court  of  Chancery,  petency  of  a 
and,  on  bang  cross-examined  as  to  interest,  confesses  it;  y^^  appeared 
if  you  stop  there,  all  hts  preceding  deposition  goes  fpr  to  be  Id- 
nothing.     But  if,  after  his  interest  appears,  you  proceed  ^®j"®*^*^°'  *"•* 
to  examine  him  as  to  the  merits,  it  is  a  waiver  of  the  been  exu- 
objection  to  his  competency,  and  you  cannot  have  the  nyned,  U 
benefit  of  it  at  die  hearing.     The  depositions  of  a  person 
nulnxfesdy  interested  Were  allowed  to  be  read  on  this 
account.    You  ought,  therefore,  to  instruct  your  com- 
missioners, where  interest  appears,  to  proceed  no  further. 
And  Baron  S  my  the  cbihpared  this  to  the  practice  of  the 
courts  of  common  law,  where,  after  a  witness  has  been 
examined,  if  it  appears  he  was  incompetent,  all  that 
he  said  goes  for  nothing,  and  the  jury  are  directed  to 
take  no  notice  of  it;    but  if,   after  he  has  confessed 
interest  on  a  voii  e  dire,  you  proceed  to  examine  in  chief, 
you  give  up  the  objection. 


JEFFRIES  agt.  FITTER,  and  anodier. K.  B. 

Tt*RE8PASs  for  breaking  and  entering  a  certain  edifice,  The  place 

called  a  bam:  the  defendant  pleaded,  1st,  not  guilty;  .^^giy  jg.* 

Sdly,  that  the  place  where,  &c.,  was  a  certain  place  called  scribed  in  a 

,  in  which  he  had  a  riirht  of  common,  and  that  ^^^  asaigo- 

^  ment,  is  to  be 

taken  to  be 

that  mentioned  in  iHe  declaration. 
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1756.       the  barn  was  erected  upon  it,  so  that,  8cc.;  'and  theva* 
fore  he  pulled  it  down. 


Jeffbies 
agi. 

PlTTEE. 


The  plaintiff,  by  his  repUcation,  makes  a  new  aasigiw 
ment,  and  therein  calls  the  bam,  his  bam.  The  de» 
K.  B.  fendant  rgcnns,  not  guilty.  Upon  trial,  a  verdict  was 
found  for  the  plaintiff.  Mr.  Hall  moved  in  arrest  cf 
judgment,  because  the  bam  is  not  in  the  dedaration  aud 
to  be  the  plaintiff^s;  and  a  rule  was  granted. 

Mr.  Gould  shewed  cause  against  that  rule. 

The  objection^  he  said,  came  after  a  vetdict  for  fhb* 
phuntiff ;  but,  in  this  case,  he  should  have  no  occasion  to 
resort  to  that  argument,  because,  where  the  court  sees  cu' 
the  face  of  the  whole  record,  that  the  right  is  in  the  plaiUr 
tiff,  it  will  be  sufficient     1  Sid,  ISlt 

(The  court  here  intermpted  Mr.  Gould^  and  ordefed . 
the  declaration  and  new  assignment  to  be  read,  and  theii 
directed  the  other  side  to  proceed.) 

Mr.  Hally  in  support  of  the  rule. 

Here  are  two  distinct  issues  joined,  and  as  much  indew 
pendent  of  each  other  as  if  they  were  upon  two  distinct 
pieces  of  parchment  The  first  question  they  had  to  try, 
was,  whether  the  defendant  was  guilty  of  a  trespass  at 
—  generally  ?  The  second,  whether  he  was  guil^  of 
the  trespass  at  the  place  mor^  precisely  laid  in  the  new 
assignment  ?  I  admitj  had  the  issue  been  only  upon  the 
new  assignment,  the  i^nendment  there  would  have  cured 
the  fault ;  but,  as  that  is  not  the  case,  and  as  entire  damages 
are  given  for  both  the  trespasses,  which  the  court  cannot 
apportion,  the  judgment,  I  hope,  shall  be  arrested- 


NOTES  OF  CASES  IN  K.  B.  &c. 

Lord  Mansfieldj  C.  J. 

I  take  the  whole  business  of  a  new  assignment  to  be, 
to  state  the  place  wfaere^  more  precisely :  and  I  should 
be  very  sorry  to  have  learning  enough  to  see  any  weight 
in  such,  an  objection.  I  should  think,  if  there  were  any 
authorities  to  warrant  me,  that  such  a  mistake  as  this 
might  be  amended  after  verdict 

Denison^  J. 

In  the  case  of  Cookey  and  Blackford ^  20  Geo.  II.,  the 
declaration  was  amended,  (by  the  bill  filed)  after  a  ver- 
dict, by  adding  the  word,  suum ;  but  here  is  no  occasion 
for  such  amendment,  for  we  are  to  take  this  to  be  one 
bam,  only  more  certainly  described. 
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1756. 
Jeffbiss 

agt. 

PiTTEB. 

K.  B. 


Foster  J  J.  of  the  same  opinion. 


Rule  discharged. 


ROADES  agt.  BARNES K.  B. 


Case  upon  promises.    The  defendant  pleads  a  stated  A  denand  of 

account  before  the  biU  filed,  and  a  balance  in  favour  of  f°«q^>  «*" 

.  .  ture  cannot 

himself;  and  that  the  plaintiff  promised  to  pay  such  be  pleaded 

balance.     The  plaintiff,  protetiando  as  to  the  stated  ^^  ^^  ^^  >° 
^     ,    ^    ,  u         r  •.    action  on  the 

account,  that  there  was  no  such,  replies  nan  assumpsit,  ^^^^^^  |  ^^^ 

To  this  replication  the  defendant  demurred  specially,  9*  S.  C. 

because  the  plaintiff  does  not  confess,  or  avoid,  or  traverse 

tbeplea:  secondly,  because  the  issue  is  immaterial,  &c^ 

Thejdainliff  joins  in  demurrer. 
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}7$i6.  Seijeant  Martt/n^  for  the  defepdaiit 


jEU>AD£S 

^  .    '  I  shall  endeavouif  to  shew,  1  st,  the  validity  of  .our  ple»  i 

Ba&N£6      ^y>  ^  insuffidency  of  the  repliqatioEU 


K.  B.  1st.  The  only  objection  to  the  plea  is,  that  it  maj 

^unount  to  the  general  issue ;  but,  if  that  is  so,  the  plainr 
tiff  should  have  demurred  to  it,  and  as^gned  that  for 
cause  of  demurrer.    Jenkins*  Cent.  183.     But,  by  his 
replication,  the  plaintiff  has  slipp^  his  opportunity  of 
taking  advantage  of  informalities.    3  Lev.  393.    And  I 
inppreh^d,  that,  this  plea  does  not  amount  to  the  general 
isAue ;  thougti  if  it  should,  it  may  yet  be  pleaded  sper 
cially.    S  Lord  Rayni.  787.     1  Lord  liaym.  566.    Skin^ 
36^.     Brown^s  Fade  Mtcurn,  94*.     S  Modus  intrandi 
plr  generalia.  143.   {^Denison^  J.,  said  th^  last  book  was  no 
authority,)    As  to  the  substance  of  the  plea,  the  matt^ 
pleaded  is  a  good  discharge  to  the  defendant  from  the 
plaintiff^s  action ;  for  it  is  plain,  frpm  the  common  method 
of  adding  a  count  upon  an  account  stated,  in  declaration^ 
in  assumpsit,  that  such  a  demand  cannot  be  recovered  on 
a  quantum  meruit ,  because,  if  it  might,  such  count  would 
be  impertinent. 

This  plea  is  in  the  nature  of  a  set  off ;  and  the  act  for 
setting  off  demands,  was  only  to  remedy  in  cases  where 
there  had  been  no  account  stated. 

The  seijeant  being  about  to  proceed  to  shew  the  in^ufv 
fidency  of  the  repUcation,  the  court  told  him  the  case 
would  be  determined  on  the  plea. 

Lord  Mansfield,  C.  J.,  also  stopped  Mr.  Akham  (who 
was  to  argue  for  the  plaintiff) :  he  said,  he  was  told  by  hid 
brethren,  that  the  point  had  been  detennined  ^o  lately 
as  Hil.  term  last,  and  thex^oace  ou^t  now  to  be^  a|  rssf. 


SoAoxfi* 


Babkes. 
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Denison^  J.    The  oa^e  alluded  to  hf  mjlatd  diief       i^zO. 
justice,  is  that  of  Adder  ley  v.  Evans  *,  Hit.  29  Geo.  II., 
where  a  plea,  the  same  as  the  present  was  detenniiiec)  to 
be  bad  in  substance,  «ad  Dot  in  £mn  only.    PUineFsewe^    ^  5^' 
Miiward  v.  Ingmm^'va  Ist  and  Sd  Mod.f  indeed  is  to  the, 
contrary ;  but  thosci^jaaes  have  mlaiy  times  been  denied  to       Jt  11 

be-  law.     The  true  reason  why,  in  a  declaration  on  pr6-. 

•  In  D  1L5Q 

mises,  a  count  isoften  added  on  an  account  stated,  is,  thaK  ^' 

the  plaintiff  may  not  be  under  a  necessity  of  proving  this 

original  demand :  but  still  he  may,  if  he  wiU.     Even  a 

promissory  note  (which  looks  something  more  hke  a 

security  than  this)  #ould  not  be  pleadable  in  bar  to  this 

iacUon,  as  it  ia  not  a  demand  of  a  higher  nature,  bo  motlit 

than  one  bond  is  pleadable  in  bar  to  another. 

Judgment  for  the  plaintiff. 


TURNER  agt.  Dr.  ROSE. -K.  B. 

Ma.  BuBRELL  came  now  to  shew  cause  why  an  attach-  An  award,  in 
pient  should  not  go  against  the  doctor  for  non-performance .  whichnopat- 
of  an  award :  and  the  reason  he  wen^  upon  was,  that  the  pear»,  is  not 
arbitrators  had  awarded  that  the  sum  oi  £\^  should  be'  to  be  set 
paid  to  Turner f  and  also  c£40  for  his  costs,  in  bringing. ^'^  ^' 
the  cause  down  to  trial:  whereas,  he  alleged,  that  the 
master  would  inform,  that  the  necessary  costs  could  not 
exceed  half  that  sum.    To  shew  that  the  court  would  set 
aside  awards,  (as  well  as  verdicts  by  juries,  who  are  con- 
stitutional judges  of  damages,)  for  the  excessive  sums . 
nwardedi jie  dted 8  Chanc  Bep.  7&;  %\Vcr^  75. 


aM  NOTBS  OF  CASESIN  K.  B.  <m. 

1786.  Mr.  Nortany  bong  about  to  repLj^ 

_  Lord  Mansfield.  C.  J.,  said,  it  was  very  clear  that  die 

and  therefore  he  could  not  see  how  their  award  could  be 


K.  B.  set  aside,  as  no  misbehaviour,  or  partialit)r,  was  laid  to  their 
diarge.  In  the  case  mentioned  from  S  Chanc«  Rep.  76, 
the  sum  awarded  was  so  very'  excessive,  that  it  was 
evidence  of  partialitjr,  and,  upon  that  foundation,  the  court 
mght  weU  interpose. 

The  rule  was  made  abecdute  without  costs,  and  the. 
attachment  ordered  to  lie  in  ,the  office  for  a  week. . 


SKRYME  agi.  LANKFORD. K.  B. 

Hule  of  |^£,  WiLLEs  moved  to  amend  a  prcecipe  for  an  attach- 

ment of  privilege,  by  adding  the  day  the  writ  issued,  and 
the  day  of  the  return,  pursuant  to  a  rule  of  court  made 
in  5M)  Geo.  II.,  which  makes  it  necessary  upon  suing  out 
such  writ,  to  leave  a  prcecipe  in  the  office,  setting  forth  the 
names  of  the  plaintiff  and  defendant,  and  the  days  ci  the 
issuing  the  process,  and  of  the  return. 

« 

Mr.  Altham  opposed  this  amendment,  innsdng  that 
the  leaving  fsix^pracipe  was  a  condition  precedent  to  the 
issuing  of  the  writ,  which  could  not  be  dispensed  with, 
esperially  as  a  motion  had  been  made  to  set  aside  the 
prboeedii^  for  that  irregularity^  and  a  rule  him  obtained, 
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vfaich  lie  had  then  instructbns  to  a|q[djr  to  make  dbeo-  l^^ 

lute.     Sed  per  curiamy  the  amendinent  was  orderBdL  ^'^y^ 

aponpaynumtrfcoat..                                       ^^  ^"^ 
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COOPER,  and  Others,  agi.  CHITTY,  and  others.— K  B. 

Action  of  trover^  by  the  plaintiffs,  as  ass^nees  of  Trover  maj 
W^i/ftamJoAn,, a baidcrupt,  against  the  defendant^Cah^  SlSSf  " 
riffs  of  London)  for  certain  goods  of  the  bankrupt,  taken*  8hei&  who 
in  execution,  and  sold  by  the  defendants,  on  a  judgment  have  sold  the 
obtained  against  the  bankrupt,  at  the  suit  ci  cme  Ood-^  f^^p^f 
frey.     The  defendants  pleaded  non  culp.^  and  on  the  trial  taken  in 
a  spedal  case  was  made,  which  stated  the  follbwins  facts,  J*®^^"^^*" 

Yiz. :  mission  was 

iMued^but 

On  the  4th  of  DecpnberyVIBS,  fViUiam  Johns  committed*  ^^  bankrupl- 
an  act  of  bankruptcy :  on  the  5th,  William  Godfrey  entered  cy.    i  Burr. 
up  his  judgment,  and  took  out  B,fi.fa.y  which  was  executed'  joi  Si^ 
die  same  day.  On  the  fith  of  December^  the  commisaon  of  S.  *C. 
bankruptcy  issued,  and  an  as«gnment  was  made  to  the 
plaintiffs.  The  said  Johns  was  declared  a  bankrupt  from  the 
4th  of  December.    On  the  S9th  of  Jantiaryy  1754,  the  de- 
fendants sold  the  goods,  and  on  the  18tb  cfJuly  following, 
made  a  return  to  the  Ji,  fa* ;  viz.,  that  they  had  levied 
the  debt  of  the  goods  of  WiUiatn  Johns. 

T*he  general  question  wbj^  whether  this  fiction  be 
maintainable  against  the  present  defendants  ? 

In  TrMiy  iam^  88th  Geo.  H^  itwasiftgiied  bf  Mr. 
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if 56.       Nmoffj  for  th»  fflaintiflh,  and  Mt.  Williams,  for  the 
(fef^ctants,  tx)  the  following  effec^. 

# 

Mr.  Norton^  for  the  plaintiffs. 

^  n  As  the  goods  were  not  taken  till  after  the  bankruptcy 

committed,  the  debt  was  not  well  levied :  for  the  property 
<^  the  goods  was  divested  out  of  the  bankrupt  immediately 
upon  his  committing  an  act  of  bankruptcy ;  and  there  is 
np  intermediate  integral  betweep  the  right  of  the  bank^ 
rupt  preceding  the  bankruptcy,  and  which  right  he  loses 
.  \  by  that  act,  and  the  right  the  assignees  gain  by  the  ass^n- 
•  mrat,;  and^  iifter  the,  assignment  made,  the  right  attaches 
tpi.diem  from  the  act  of  bankruptcy,  and  they  are  ip,  by 

^  . ;  rdatip%  6xiD^  that  instantylike  the  case  of  an  admi^^ 
SaUclli. 
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^  the  bankrupt  had  sold  these  goods  to  a  stranger, 
after  his  bankruptcy,  this  action  would  have  been  mun- 
tainable  against  such  stranger;  and  the  sheriff  is  not  a 
whit  in  a  better  condition  than'' any  other  person:  for 
dieriffs  execute  all  process- at  their  own  peril,  civititer; 
and  the  poundage  which  they  have  upon  levying  debts,  is 
a  recompense  to  them  for  the  risk  they  run.  If  a  sheriff 
takes  the  body  of  A.  instead  of  IJ.,  false  imprisonment 
Ue&    11^.4  91.     14/7.4.25. 


The  writ  of  ^  fo.  is  a  mandate  to  the  sheriff,  to  levy 
the  debt  recovered  upon  the  goods  of  the  defendant ; 
and,  if  he  takes  the  goods  of  another,  he  is  a  wrong  doer, 
as  he  exceeds  his  authority,  Carth.  380;  and  either 
trover,  or  trespass,  may  be  maintained  against  him. 

Possession  is  not  necessary  to  maintain  trover ;  but,  if  it 
wasj^  in  perspml  things,  possession  always  follows  property. 
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The  plaiiiii£&  here  hare  a  right,  and  must  hav6  a 
remedy  against  somebody:  they  might  have  broli^t 
their  action  against  the  plaintiff  in  the  original  action,  thd 
sheriff,  or  the  vendees,  stiillieir  option;  and  it  seemd 
most  reasonable,  that  the  sheriff  should  be  the  person 
called  to  account,  as  he  did  the  ^rst  wrongful-  act.  It 
would  indeed  be  hard,  thf^t  the  plaintiff  in  the  original 
action  should  suffer  for  the  fault  of  the  officer,  wIkhb  it  wiui 
not  in  his  power  to  control,  or  direct  what  goods  to  take* 
Besides,  it  would  be  unjust  to  the  parties  ii^red,  Uf 
suffer  them  to  have  recourse  to  nobody  but  the  plaintiff 
in  such  action,  as  he  might  be  insolvent  The  same  ar- 
gument will  hold  as  to  the  vendee  of  the  sheriff. 

And,  in  truth,  it  may  admit  of  some  doubt,  whether 
the  plaintiff  in  the  original  action  could  be  sued,  if  the 
money  did  not  come  to  his  hands ;  it  should  rather  seem 
he  could  not  Suppose,  then,  that  a  sheriff  should  not 
sell  the  goods,  or  pay  the  money  to  the  pldntiff,  if  trover 
would  not  lie  against  him  for  his  seizure,  &c,  the  party 
whose  goods  he  took  would  be  without  remedy. 
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It  may  be  asked,  what  has  been  the  practice  in  cas^ 
o(*that  kind  ?  As  to  that,  actions  have  been  frequently 
brought  against  the  vendees;  but  that  seems  severe: 
sometimes  they  have  been  brought  against  the  plaintiff^ 
vendees,  and  sheriff,  and  sometimes  also  against  the 
sheriff  singly. 


At  the  fittings  at  'Nui  Priusy  coram  Pratt^  J.,  Mi- 
chaelmaSf  11  Geo»  II.,  Vanderhagen  and  Aston^  assignees 
of  Daniel,  v.  Remise:  an  action  was  brought  against 
the  defendant,  a  seijeant  at  mace  of  the  city  of  London; 
which  case  was  exactly  parallel  to  this,  as  it  is  represented 
to  me  by  a  gentleman  concerned  in  the  action. 


906  JMOTES  OF  GASl^  IN  K^B^ftc: 

And  m  the  caie  (^B/oa:Affm(a8Bigiiee  dlMUbf^  huliL^ 
nipt>¥.  Oldkamf  and  otfaen,  at  the  mtdngs  after  Trim^ 
tenn»  1750,  coram  Lee,  C.  J.,  at  GuUdhal/y  trover  mm0 
brought  against  the  defendants,  one  of  them  sheriff  of 
Covtnirtfj  the  others,  the  vendee^  and  the  pbdntiff  m  the 
K.  B.  original  suit;  and  aU  the  defendants  were  fiMmd  guU^^ 
notwithstanding  the  objection  was  made^  that  the  action 
would  not  lie.  In  that  ease  the  act  of  bankruptej  wa» 
oonimitted  previovis  to  the  ezecutbn  c£iheji.jk.f  whidi 
was  befim  the  oommisnon  taken  out«  PkUHfi^  and 
Thompson  f  8  Lev^  91. 

Mr.  WilUamsj  for  the  deftudantsi 

'  ThisisaquesdoQofgrtatniotnenttoshefiffs';  ankf^if 
it  should  be  determined  against  the  defendants,  will  make 
it  neccMuy  for  dietifis  to  try  the  title  of  persons  to* 
goods. 

'  I  would  beg  leave  to  premise,  that  sherifiB  are  coo-' 
ndered  as  ministers  of  justice,  and  are  therefore  to  be 
protected  in  the  execution  of  their  office.  1  Lev.  95.  2 
Sid.l^.  iSid.9n%.  iKeb.SS.  Though  judgments 
are  irregularly  entered  up^  yet  the  idieriff  is  indemnified 
by  his  wiit# 

*  The  only  acts  that  can  in  this  case  be  constraed  a  con-^ 
vernon,  are  the  seizure,  and  sale.  Now  the  sheriffs  were 
compelled  by  law  to  seize  these  goods;  and  though  they 
had  had  notice  ^ven  them  that  an  act  of  bankruptcy  waa 
committed,  yet  were  they  obliged  to  execute  their  writ;- 
for,  till  the  assignment  was  made,  the  property  of  the 
goods  remained  in  the  bankrupt;  and  it  was  possiUe, 
that  no  commission  might  ever  issue.  Salk.  108#  1  Lev* 
178. 


CooRm 
Ghitty. 
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Therefore  the  seixure  was  not  a  wrongful  oonreraon  at  .  l^5i9L 
the  time  when  it  was  made,  and  a  subsequent  assignment 
would  not  make  him  a  wrong  doer,  ab  initioj  by  relation. 
1  Sid.  972.  Omb.  123.  As  to  the  commission,  that 
akme  makes  no  alteration  in  the  property,  but  only  pvee 
the  commissioners  a  power  to  make  an  assignment  ^  ^ 

The  assignment,  I  admit,  was  made  before  the  bill  of 
sale  by  the  sheriffs;  but  ndither  was  that  done,  nor  the 
oommisnon  taken  out,  when  the  seizure  was  made :  and 
the  writ  under  which  that  was  made,  commanded  the 
sheriffs  to  sell  the  goods,  and  bring  the  money  into  court, 
as  well  as  to  make  the  sozure. 

1st,  The  sdzure  is  the  material  part  of  the  writ  -  L(»d 
Raym.  107S.  For  a  dberiff  may  sell  after  sdzure, 
though  one  of  the  parties  dies;  for^an  execution  is  an 
entire  thing,  and,  when  once  begun,  cannot  be  stopped. 
1  Sid.  29.  SalL  82S.  And  after  the  seizure  is  once 
made,  the  sheriffs  are  liable  to  the  plaintiff  for  the  value 
of  the  goods,  and  the  defendant  is  discharged.  6  Modk 
299.  Cfo.  Eliz.  9Sri.  1  Ro.  Abr.  89S.  pi.  2.  Dy.  98. 
$  57.  6  Mod.  298.  Lord  Raym.  1Q74.  Cro.  Etiz. 
597.  Nor  shall  the  sheriff  be  forced  to  prove  the  de- 
fendant's title  to  the  goods,  but  the  party  who  claims 
them  must  resort  to  the  {daintiff  in  the  action. 

If  a  writ  of  error  is  brought,  the  sheriff  must  not  return 
the  goods.    Salk.Siti, 

2dly,  The  sheriff  must  sell  the  goods,  for  he  is,  by 
smure,  become  liaUe  to  pay  the  plaintiff;  and  it  would 
be  hard,  if  he  might  not  rdmburse  himself  by  sale;  be« 
sides,  as  I  said  before,  an  execution  once  begun  must  be 
perfected. 


400  NOTES  OF  CASES  IN  K.  fi:  tic. 

.1750.  And  as  the  plaintiff  in  the  originat  action  in^t  faring 

^"^r*^  debt  for  the  money,  bo  might  he'Call  upon  the  ahetilF  txy 

^^"*  return  the  writ,  S  Sww.  79 ;  or  he  may  do  both.     Nofr^ 

^^  '  it  may  be  worth  oonaderinsf,  what  return  he  oould  make 

*  in  this  case.    It  must  be  one  of  these  five :  • 


K.  B. 


Ist.,  Nulla  bofia. 

9dly.,  That  he  has  brought  the  tiioney  into  court 

8dly.,  That  he  has  paid  the  money  over  to  the  plidn- 
tiffin  the  action. 

4thly.,  That  he  had  delivered  the  goods  to  the  as- 


5thly.,  That  the  goods  remained  itf  his  hand%  pro 
defeetu  emptorum. 

■  i 

Aatothefimtt    - 

1.  It  would  have  been  false;  for  the  defendant  tM 
gobdsy  when  the  defendants  made  this  srizure,  the  pro- 
{ler^  not  being  divested  till  the  assignment 

2.  If  he  had  brought  the  money  into  court,  he  must 
have  first  sold  the  goods. 

3.  He  must  also  have  sold  the  goods,  before  he  oould 
have  made  the  third  return. 

4.  As  to  redelivering  the  goods,  that  he  would  not 
have  been  justified  in  so  doing.     Dj/er  98.  $  57. 

5.  If  he  had  made  this  return,  he  must  have  kept  the 
goods. 
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Suppose,  too,  that  after  the  seizure  made,  the  plaintiff 
in  the  action  had  sued  him  for  the  ntoney,  and  he  had 
pleaded  the  special  matter ;  eten  admitting  that  such  plea 
would  be  good,  yet  what  difficulties  would  a  sheriff  be 
laid  under  ?  He  must  have  proved  the  bankruptcy  com- 
mitted, the  debt  due  to  the  petitionin|;  creditor,  the  com- 
mission of  bankruptcy,  the  asugnment,  &c.  &c.  How 
would  it  have  been  possible  for  him  to  prove  the  assign- 
ment ?  But  he  must  have  proved  it,  to  discharge  him- 
self on  such  plea. 

The  court  will  not  lay  a  sheriff  under  these  hardships; 
especially  as  the  assignees  are  not  without  their  remedy, 
but  may  proceed  against  the  plaintiff  in  the  original 
action. 

Sdly,  As  I  have  before  said,  one  part  of  the  command  in 
the  writ  is,  that  the  sheriff  return  it ;  and  though  it  w> 
very  true,  that  the  execution  would  be  good  though  th^ 
writ  is  not  returned,  HotPs  case,  6  Rep.  SO :  yet  the  plain- 
tiff may  oblige  the  sheriff  to  return  it ;  and,  in  this  case,  it 
appears  from  what  I  have  said  before,  that  the  sheriffs  could 
not  safely  retiun  any  thing,  but  that  they  had  seized  the 
goods,  and  levied  the  money.  1  Lev.  173.  2  Keb,  9SS. 
1  S}(1.  271.  3  LeiK  191.  1  Show.  12,  and  the  same 
case  in  Ccmb,^  and  in  6  Mod.    Lord  Rai/m,  724-. 

Upon  the  whole,  then,  of  this,  it  appears,  that  the 
defendants  were  obliged  to  seize:  that  the  seizure  was 
good,  as  the  property  was  then  in  the  bankrupt :  they 
were  obliged  to  return  the  writ,  if  called  upon,  and  they 
could  make  no  return  but  that  they  had  levied  the 
debt. 


Mr.  Norton  says,   the  only  question  is,  whose  the 

x>  D 
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{iroperty  of  the  goods  was  at  the  time  of  seixure  ?  To' 
that  I  must  answer,  what  I  hare  more  than  once  said 
before,  that  till  the  assignment  made,  the  property  re- 
mained in  the  bankrupt.  The  case  of  an  administrator 
difiers  from  the  present:  there  it  is  in  abeyance,  till 
administration  is  granted,  and  it  cannot  be  known  to 
whom  the  ordinary  may  commit  it. 

If  the  sheriffs  take  the  goods  of  A,,  upon  an  executioa 
against  JB.'s  goods,  I  admit,  they  are  punisliable :  and  it 
is  also  very  true,  that,  if  they  arc  doubtful,  they  may 
impannel  a  jury  to  try  the  property.     Dalt.  Sheriff. 

Suppose,  in  this  case,  they  had  taken  that  step,  t!ie  jury 
must  have  found  the  goods  to  be  the  property  of  fVU- 
Ham  Johns, 


Though  the  court  should  be  of  opinion  with  the 
defendants,  still  the  plaintiffs  will  not  be  without  remedy; 
for  they  may  recover  the  value  in  trover,  or  trespass 
against  tlie  plaintiff  in  die  original  action :  indeed,  they 
cannot  recover  die  goods  themselves,  if  the  sheriffs  Ytere 
justified  in  what  they  have  done.  Hut  if  tliis  court  will 
not  indemnify  the  defendants,  it  will  make  it  absolutelv 
necessary  for  sheriffs,  in  all  such  cases,  to  file  a  Ull  of 
interpleader. 

None  of  Mr.  Norton's  cases  prove,  tliat  it  lias  boon 
determined,  an  action  will  lie  against  the  vendee  of  the 
sheriffs,  when  that  objecUor  was  made ;  for  in  the  case  of 
.Jiloxham^  and  Oldham^  (which  lie  named)  Mr.  Henlaiy 
who  was  of  counsel  for  the  slierifl',  said,  he  did  not  insist 
on  the  objection,  as  the  plaintifl*iu  theori|^nal  action  had 
indemnified  the  sheriff,  and  was  also  his  client.  Had  the 
point  not  been  so,  given  up,  it  is  very  unlAely,  that  » 
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judge  jof  I^ojrd  Chief  Justice  Lee*s  cautiiQUS  disposition^ 
would  Jbave  determined  hastily,  .at  Nisi  Prius,  ogaij^ 
the  concurrent  authorities  of  several  other  case^. 

Mr.  Norton'a  reply. 

In  Mr,  fVilliams's  cases,  the  sheriff  had  no  right  to 
inquire  whether  the  judgment  was  correct;  a  writ  wa^ 
delivered  to  him,  commanding  him  to  take  the  goods  of 
a  person ;  and  whilst  he  pursued  that  warrant,  he  was 
no  wrong  doer. 

In  many  cases,  trover  wUl  he,  where  the  first  act  was  no 
tort :  as  if  I  dehver  goods  to  another  Xo  )(eep,  and  Jbe 
won't  redeliver  them ;  or  if  a  finder  won'^t  dehver  to  th? 
owner,  upon  demand  made.  Here,  though  posnbly  the 
first  seizure  was  law^l,  yet  the  subsequent  conver^G^ 
>iras  wrong,  and  made  the  sheriffs  trespassers,  a^  initio: 
for  it  is  admitted,  that  when  an  asngnment  is  made,  i( 
has  A  reference  to  the  time  of  the  bankruptcy  committed ; 
but  It  is  said,  that  that  is  only  by  fiction  of  laiir,  whifqbi 
must  not  be  extended  to  hurt  an  innocent  persoQ. 

A  sheriff  may  be  a  tort-feasor  by  relation.  If  he 
detains  goods  seized^  and  does  not  sell  them,  that,  I 
apprehend,  would  make  him  a  wrong  doer,  ab  initio. 

In  the  cases  cited  from  Lord  Raym,^  the  questio9 
before  the  court  was  not  the  same  as  the  present :  and  as 
to  the  case  of  Bayley  and  Banning^  in  1  Lgv.  173, 
the  reasoning  in  diat  case  is  very  particular ;  howev^, 
as  it  is  mentioned  as  law  in  many  books,  I  shall  not  co^ 
tradict  it ;  but  I  think,  it  differs  from  this  case :  no  con- 
version is  th^re,  but  only  a  demand,  and  refusfd^  (which,  it 
has  been  oflen  said,  is  only  evidence  to  be  left  to  a  jury  of  a 
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canyermoa) ;  and  probably  that  mistake  in  the  verdict 
governed  the  opinion  of  the  court ;  but  here,  an  actiuA 
conversion  is  found. 

If  the  sheriffs  did  right,  no  action  could  be  brought 
against  those  who  purchased  under  them;  and  yet  to 
bring  actions  in  such  cases  against  vendees,  is  every  day*** 
practice. 

If  the  sheriffs  had  been  commanded  to  levy  particular 
goods,  it  would  be  hard  they  should  be  answerable; 
but  the  writ  is  in  general,  to  levy  upon  the  goods  of  the 
defendant ;  and  had  the  sheriffs  kept  the  goods  in  their 
hands,  and  the  plaintiff  in  that  action  sued  them,  be 
must  have  proved,  the  goods  were  the  goods  of  lus 
debtor :  or  if  such  plaintiff  had  called  upon  them  for  a 
return  of  the  writ,  this  court,  upon  affidavit  of  the  factf 
would  have  interfered  in  the  sheriffs^  behalf,  and  put  the 
matter  in  a  method  of  being  determined.  The  sherifis 
might  have  returned  nulla  bona :  as  well  a  sheriff  may 
who  has  seized  a  wrong  man^s  goods ;  who,  before  the 
return  of  the  writ,  if  he  has  done  wrong,  may  rectify  his 
mistake. 

The  onus  proband!^  in  an  action  against  the  sheriff  for 
a  false  return,  lies  on  the  plaintiff;  so  that  the  hardship 
of  the  sheriffs'  case,  which  has  been  so  much  insisted  on, 
vanishes. 

If  Mr,  Williams's  cases  prove  any  thing,  it  is,  tliat  the 
sheriffs  are  in  no  case  at  all  liable,  which  is  more  than  h« 
contends  for. 


It  was  then  directed  to  be  spoken  to  again. 
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In  this  term,  (viz.  Mich.  80  Geo.  II.)  it  was  argued  by 
Sir  Richard  Lloyd y  for  the  plaintiffs,  and  Mr.  Morton ^  for 
the  defendants. 

Sir  Richard  Lloijd/\ 

The  two  material  questions  in  this  case  are, 

Ist,  AVhose  property  the  goods  were  when  the  de- 
fendants seized  them^^ 

2dly,  Whose  they  were  when  the  defendants  converted 
ihcm  by  sale  ? 

1st,  A  sheriff,  under  a  ji.  fa.^  cannot  levy  a  debt  oa 
goods  wherein  the  defendant  ha&  no  property  at  the  time 
of  seizure ;  neither  can  he  sell  goods  wherein  the  de- 
fendant has  no  property  at  the  time  of  sale. 

Two  periods  of  time,  then,  are  considerable  on  the 
present  occasion. 

Ist,  The  time  of  the  seizure. 

2dly,  The  time  of  the  bankruptcy  committed. 

From  the  act  of  bankruptcy  committed,  the  party 
had  no  absolute  property  in  him:  he  could  not  sell, 
devise,  exchange,  &c. ;  and  it  is  contrary  to  all  notions 
of  property,  for  a  party  not  to  have  an  absolute  dominion 
over  his  own. 

But  it  may  be  asked,  in  whom  the  property  vests,  upon 
the  act  of  bankruptcy  committed?  As  to  that,  the  books, 
all  with  one  voice,  sey,  that  the  bankrupt  cannot  dispoie  of 
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his  goods  after  he  is  become  such ;  tbty  also  agte6,  that 
H  is  in  the  assignees,  when  the  assignment  is  made;  but 
where  it  is  in  the  mean  time,  does  not  so  dearly  appear. 
Salk.  101.  What  Holt^  C.  J.,  says,  in  that  case,  is 
almost  unintelligible. 

Surely,  I  may  venture  to  say,  that  in  this  intermediate 
space  of  time,  the  sheriff  could  not  seize  more  than  tlie 
bankrupt  had  td  be  seized.  Now  the  bankrupt  could  not 
alien;  neither,  then,  could  the  sheriffs.  They  might 
indeed  seize  the  imperfect  property  the  bankrupt  had, 
tod  that  teerAH  to  be  as  much  as  they  could  do. 

The  property  which  was  in  the  bankrupt,  seems  to 
faftve  been  a  special  property,  like  what  a  carrier  has  in 
goods  committed  to  his  care :  or  a  defeasible  property,  to 
be  defeated  by  something  ex  poU  facto.  And  this  last 
is  not  a  mere  chimerical  property,  unknown  in  law,  but 
such  as  a  person  distraining  for  rent  has,  before  the  five 
days  are  elapsed,  after  the  distress  made.  The  right  left 
in  the  bankrupt,  is  a  right  of  custody  for  the  benefit  of  all 
his  creditors.  This  right,  or  this  property,  the  sheriff 
might  seize,  and  no  other;  and  this  was  defeasible  by  the 
execution  of  an  assignment. 

Had  the  seizure  been  made  before  the  act  of  bank- 
ruptcy committed,  then,  to  be  sure,  no  future  bankruptcy 
could  defeat  the  absolute  property  the  sheriff  then  seized ; 
and  to  this  case  the  books  cited  on  the  former  argument 
apply :  but  all  those  cases  only  prove,  that  the  sheriffs  are 
answerable  for  what  they  seize  of  the  absolute  property 
of  the  defendant. 

If  the  bankrupt  had  no  property,  no  saleable,  or  dis- 
pds^ble,  property,  I  mean,  then  the  sheriffs  might  truly^ 
iM  Mftly,  Mmii  nulla  boha. 
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SI,  I  come  now  to  the  second  question;  whose  the 
goods  were  when  sold  ? 

The  same  principle,  in  a  good  measure,  governs  this 
question,  which  determines  the  other.  If  they  were  not 
the  bankrupts,  the  defendants  could  no  more  sell  them 
than  they  could  mine. 

I  will  lay  down  a  few  things,  from  which  I  shall  argue : 
Ist,  if  the  goods  were  not  the  bankrupt^  the  sheriffs 
could  not  by  their  writ  sell  them. 

2dly,  Selling  goods,  without  a  right,  is  a  conversion. 

All  the  books  agree,  that  all  which  was  the  bankrupts 
when  the  act  of  bankruptcy  was  committed,  eo  instanie^ 
upon  the  execution  of  the  assignment,  vests  in  the  as- 
signees. All  sorts  of  rights  vest  in  tliem,  and  they  become 
the  man  himself.     1  Ventr.  19L 
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The  bankrupt  had  the  absolute  right,  when  the  act  of 
bankruptcy  was  committed.  That,  on  the  assignment^ 
came  to  his  assignees,  and,  upon  the  execution  of  the 
assignment,  they  were  in  by  relation  from  the  bank- 
ruptcy. How  then  could  the  sheriffs  sell  those  goods  on 
'llie  29th  of  January^  when*  they  were,  before  that  day^ 
vi'sted  in  the  now  plaintiffs,  as  assignees  F 

It  has  been  said,  the  action  should  have  been  brou^t 
against  the  plaintiff  in  that  action,  or  against  the  vendees, 
not  against  the  sheriffs :  but  the  arguments  on  that  head 
were  more  ad  misericordiam^  than  ad  rern. 

Thougli  the  sheriffs  had   not   known   of  the  ba^- 
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ruptcy^  or  could  not  liave  got  at  the  knowledge  of  it,  yet 
could  that  prejudice  the  real  owner  of  the  goods,  who  had 
no  opportunity  of  shewing  his  right  ?     Surely  not 

If  the  sherifis  had  even  impannelled  a  jury,  and  tried 
the  property,  (an  obsolete  custom)  that  perhaps  mig^t 
have  excused  them,  as  officers  of  the  court,  criminalUeTf 
but  not  as  to  the  owner,  civiliier. 

It  has  been  also  said,  that  relations  ace  fictions  of  law, 
and  shall  not  hurt  a  third  person. 


1.  This  is  not  universal!  v  true. 

S.  There  is  a  difierence  between  mere  fictions  of  law, 
and  fictions  made  by  a  statute,  expressly. 

8.  If  true,  it  is  nothing  to  the  present  purpose. 

As  to  the  1st.  If  an  administrator  releases,  and  then 
his  letters  of  administration  are  revoked,  yet  the  debt  shall 
be  paid :  so  that  the  relation  there  hurts  a  third  person, 
the  releasee.     Wentw.  387.  875. 

Again,  if  a  man  strikes  another,  then  sells  his  lands, 
and  afterwards  the  person  struck  dies,  yet  these  lands 
in  the  hands  of  the  vendee  are  forfeited. 


Sdly,  The  judges  are  bound  by  an  act  of  parliament 

Sdly,  Here  is  no  fiction  in  this  case  betwixt  the  assign- 
ment, and  the  sale. 

It  has  b^n  also  argued,  that  the  riierifis  could  not  wdl 
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zetum  nulla  bona.    That  I  deny.     Rex  ▼.  Bream^  1 
KeL  901. 

The  hardship  of  the  case  was  pressed  with  much 
earnestness.  As  to  that  argument,  many  a  man  has  been 
punished  for  breach  of  a  law  which  he  did  not  know.  If 
a  person  should  buy  my  watch,  not  in  a  market  overt,  he 
would  be  answerable,  civiliter,  though  not  criminal  iter. 
But  here  that  argument,  weak  as  it  is,  does  not  apply ; 
for  it  is  very  improbable,  that  the  defendants  did  not  know, 
before  the  sale,  of  the  bankruptcy,  &c. ;  probably  they 
might  not  at  tlie  time  of  the  seizure. 

It  has  been  also  said,  that  when  a  seizure  has  been 
made,  the  execution  must  be  perfected  by  sale :  that  I 
beg  leave  to  deny;  except  that  doctrine  be  confined 
to  cases  where  a  sheriff  has  seized  an  absolute,  inde- 
feasible, property ;  and  so  &!,  only,  the  cases  cited  go. 
Raym,  1070.  Salk.  323,  and  several  other  books.  Suppose 
an  act  of  parliamentwasmade,  enacting  thatthe  goodswhich 
at  such  a  time  were  such  a  person^  should  vest  in  and 
become  the  property  of  another  person  therein  named^ 
and  the  sheriff  had  seized  them  under  a  ^.  fa.,  after  the 
day  mentioned  in  the  act,  but  before  it  passed  into  a  law : 
surely,  in  that  case,  he  could  not  safely  proceed  to  sell 
them.  If  a  sheriff  has  seized  the  goods  of  a  third  perscm 
by  mistake ;  in  that  case,  it  will  hardly  be  contended  that 
he  must  expose  them  to  sale.  These  instances  are  suf- 
ficient to  shew,  that  what  has  been  liuddown  on  the  other 
nde  about  perfecting  executions  begun,  is  not  universally 
true. 

But,  say  the  gentlemen,  if  you  have  been  wronged, 
ymi  may  proceed  against  the  jdaintiff  in  the  original 
jwtion,  or  the  vendees.    Why  must  the  poor  sheriffs  bear 
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nil  f  If  we  had  done  fio,  would  not  the  very  same  argiw 
ments  have  been  used  as  plausibly  then  as  now  ?  Weis 
not  they  as  likely  to  be  ignorant  of  the  bankruptcy,  &c., 
as  the  sheriffs  ? 

The  true  question  is,  whether  the  sheriffs  have  done 
no  tnore  than  they  were  warranted  to  do  by  the  writ? 
That  commanded  them  only  to  sdzc  the  goods  of  the 
defendant ;  and  the  vendees  were  purchasers,  for  a  va- 
hiable  condderaticm,  of  all  the  sherifis^  right 

The  principal  case  cited  against  us,  on  the  last  argu- 
ment, is  that  of  Bayley  and  Banning,  1  Lev.  173,  174. 
1  Sid.  272.  S.  C.  But  that  case  differs  greatly  tram  this ; 
tor  there  the  bailiffs  were^  in  the  eye  of  the  law,  in  pos^ 
session  before  the  act  of  bankruptcy  committed,  as  the 
goods  were  bound  by  the  teste  of  the  writ 

The  question  of  the  reporter  in  1  Sid.j  is  strongly 
with  my  clients;  and  upon  comparing  the  cases,  as 
reported  in  Sid,  and  in  Lev.j  it  seems  as  if  the  last 
had  mistaken  the  reasons  of  the  court ;  and  it  cannot 
be  supposed  the  judges  could  ever  say  any  thing  so 
absurd  as  Lev.  makes  them  say  in  the  close  of  his  report 
of  the  case. 

Mr.  Mortotty  for  the  defendant 

I  agree  with  Sir  Richard  Ltoyd,  that  the  two  he 
has  made,  are  the  material  questions  to  be  discussed; 
viz. 


1st,  Whose  the  property  in  these  goods  was,  when  the 
seizure  was  made  ? 
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fdly,  Whose  M^hen  the  sale  was  ? 

The  detennination  will  be  of  great  consequence  to  all 
future  executions :  and  though  it  is  frequently  immaterial 
how  points  of  law  are  determined,  provided  they  ate 
known ;  yet  the  present  case  cannot  be  determined  against 
the  defendants,  without  subjecting  sheriffs  to  actions  where^ 
ever  the  person  on  whom  an  execution  is  to  be  levied,  can 
possibly  fall  under  the  bankrupt  laws.  Was  this,  there- 
fore, a  new  question,  the  court  would  not  readily  support  a 
doctrine  so  very  inconvenient  to  officers  executing  writi 
which  they  are  obliged  to  obey.  If  I  shew,  then,  that 
the  determining  that  question  in  favour  of  the  present 
defendants,  will  not  hiurt  the  equality  among  creditors  in- 
fended  by  the  bankrupt  laws,  and  furthd*,  that  it  tias 
been  already  so  determined,  then  I  hope  the  plaintiffil 
will  have  the  satisfaction  of  adding  one  more  authority  to 
those  in  the  books,  that  this  action  ought  to  have  been 
brought  against  the  plaintiff  in  the  original  action,  aild 
not  against  the  sheriff^. 


K.B. 


What  I  contend  for,  no  way  defeats  the  equality  esta^ 
Wished  by  the  bankrupt  laws:  if  that  equality  be  im- 
peached, and  a  creditor,  by  judgment,  and  execution,  aims 
at  getting  a  preference  contrary  thereto,  relief  against  such 
a  preference  ought  to  be  sought  against  him  who  clidm^ 
it ;  but  that  question  is  not  afibcted  by  the  present  dispute. 
I  will  not  only  concede,  but  ^ve  Sir  Richard  a  strong 
authority,  Brassey  v.  Dawson^  2  Str.  981,  to  feheW 
that  execution  afler  an  act  of  bankruptcy  committed, 
though  before  assignment,  will  be  void;  that  is,  that 
the  effect  of  such  an  execution  may  be  avoided:  but 
I  dispute  with  him,  that  this  avoidance  ought  to  be  sought 
against  the  defendants ;  it  may  properly  be  so  agmnst  the 
l;fT^tial  plaintiff,  not  agiuhst  a  minist^al  officer.     It  has 
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been  determined,  1  Lev.  96, 1  Sid.  17S,  that  if  a  judgment 
be  set  aside^  and  the  plaintiff  become  a  trespasser,  ab  initio^ 
as  there  never  had  been  any  judgment,  yet  this  will  be  no 
foundation  for  an  action  against  the  sheriff.  If  thb  be 
sOp  it  would  be  very  strange,  a  mere  fiction  of  law  should 
subject  him  to  the  hardship  attempted  to  be  imposed  on 
the  defendants  in  the  present  case. 

I  am  to  contend,  that  no  rules  of  law  will  suffer  the 
present  action  to  be  maintmned.  The  foundation  of  this 
action  is,  property  in  the  plaintiffs  at  the  time  of  conver- 
sion, and  a  conversion  tortiously  committed  by  the  de«> 
fendants :  both  these  must  concur^  to  support  the  action. 

From  this  position,  I  mean  not  to  dispute  whether  the 
plaintiffs  had  property  or  not  at  the  time  of  the  sale ;  but 
shall  only  contend,  that  at  the  seizure,  the  court  will 
determine  the  property  to  have  been  tlie  bankrupt^  and 
to  have  continued  so  till  the  assignment.  This  was 
determined  so  to  be  in  the  case  of  Cary  v.  Crisp,  1  Salk, 
108,  cited  for  this  purpose,  and  agreed  to  be  so  by  Lord 
JJardwicke^  in  Brassey  v.  Darcson,  (2  Str.  981.) 

If  the  property  was  the  bankrupt's  at  the  time  of  the 
seizure,  that  seizure  threw  it  upon  the  sheriff,  whose 
duty  it  was  to  proceed  to  the  subsequent  sale,  and  to 
apply  it  to  the  purposes  of  the  execution  ;  and  this  cannot 
make  the  sheriff  a  wrong  doer ;  for  fictitious  relations  of 
law  will  no  more  make  a  man  a  wrong  doer,  than  they 
will  cover,  and  protect,  a  tort 

That  they  will  not  do  the  last,  the  case  of  Betton,  and 
Johnson,  T.  Raym.  161,  is  an  authority.  Hence  I  infer, 
that  the  first  seizure  was  lawful ;  and  if  so,  the  subsequent 
sale  will  be  the  same*    For  the  Ji,  fa.  in  part  executedi 
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tested  a  special  property  in  the  sheriffs:  they  might 
maintain  trover  for  the  goods  as  their  property,  or  tres- 
pass, against  the  former  owner,  Clarke  v.  JVii/itrSy 
Lord  Raj/m,  1076.  He  is  answerable  for  them  after 
execution,  in  all  events,  the  act  of  God  only  excepted. 
Slj/  V.  Finch  ^  Cro.  J  a.  675 ;  for  which  position  is  vouched 
the  statute  of  Westminsier^  Cro,  llliz.  440.  The  property 
thus  vested  in  the  sheriff,  becomes  the  subsisting  fund  for 
the  payment  of  the  plaintiff^s  debt.  4  Leon,  20.  Mar. 
13.  Cro.Car.5S9.  Perkinson  v.  GUliford.  Hob.  906. 
Speke  V.  Richards,  It  makes  him  only  the  plaintiff^s 
debtor,  and  so  absolutely  discharges  the  defendant  in  the 
original  action,  that  he  may  plead  it.     Cro*  Eliz.  287. 


I75tS. 


Cooper 

agt. 

Chitty. 
K.B. 


Had  the  sale,  as  well  as  the  seizure,  been  before  the 
commission,  no  action  would  lie  against  the  sheriff.  Cok 
V.  Davies^  Lord  Raym.  724e. 

The  sale,  I  admit,  is  stated  to  be  after  the  assignment; 
but,  as  the  sale  was  a  necessary  part  of  the  execution, 
which  the  sheriffs  were  bound  to  complete,  and  as  an 
execution  is,  in  the  eye  of  the  law,  one  entire  act,  the  In- 
tervening assignment  will  not  make  the  sale  tortious* 


The  intermediate  days  between  the  sozure,  and  return, 
are  given  only  for  the  convenience  of  the  officer ;  he  is 
not  bound  to  take  them ;  he  may  seize,  sell,  and  pay  the 
money,  on  the  same  day,  if  he  pleases.  It  would  be  ha^i 
then,  that  by  t^dcing  longer  time  than  the  law  requires, 
(though  it  allows)  he  should  become  answerable  to  another 
person,  because  an  accident  has  intervened  after  the  time 
he  might  have  completed  it  Upon  this  principle,  I 
apprehend,  it  is,  that  notwithstanding  a  writ  of  error,  if 
execution  be  once  begim  by  seizure,  it  must  go  on. 
Cro.  Eliz.  797.    6  Mod.  298.     What  they  contend  for 


414 


1756. 


K.B. 


NOTES  OF  CASES  IN  K.  p.  lea. 

ipould  put  the  plaintifiB  into  a  better  conditioii  thim  tb^ 
original  defendant  (had  he  not  been  a  bankrupt)  would 
have  been,  if  therie  bad  been  no  foundatico  for  th?  originaji 
action^ 

Suppose  the  sheriff  so  circumspect,  there  are  five  sorts 
of  returns,  as  Mr.  Williamsj  on  the  former  8]:;gumeiit9 
pbserved,  which  he  might  have  made.  1st,  Nulla  bona. 
This,  Sir  Richard  says,  would  have  been  a  good  return. 
I  say,  it  cannot  be  true,  where  a  defendant  has  goods,  the 
property  of  which  has  been  divested  by  bankruptcy.  Sec 
This  would  be  endeavouring  to  try  property  eoUaterally, 
and  determine  it  on  a  writ  of  jfinal  judgment. 

Sd,  They  might  have  brought  the  money  into  court 
To  do  this  there  must  be  9  sale  ;  and  a  sale,  they  say,  if 
a  conversion. 

Sid,  That  they  had  paid  it  to  the  plaintiff.  This 
would  be  attended  with  the  same  objection. 

4th,  That  they  had  delivered  the  goods  to  the  as- 
signees. What  foundation  for  such  a  return  ?  Is  the 
sheriff,  without  the  interposition  of  a  jury,  or  any  pnx^ 
but  what  the  assignees  please  to  produce,  to  determine 
this  question  ? 

5th,  That  the  goods  remained  unsold.  This  would 
be  a  mere  excuse,  temporary  only,  and  not  determine  the 
jnerits. 


Suppose  an  action  brought  by  the  ori^nal  plaintiff 
against  the  sheriff,  on  the  retiun  of  ad  valentiam,  that  he 
has  tlie  money  in  his  hands ;  this  matter  of  the  bank- 
ruptcy must  be  pleaded  specially,  and  qot  given  in 
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evidence  on  the  general  issue.     Now,  where  the  law  gives 
an  excuse,  it  must  be  that  kind  of  matter  of  which  the 
party   is    supposed   conusant,  and    can  give  complete 
evidence.    Try  the  present  case  by  those  rules.     Have 
the  sheriffs,  supposing  the  bankruptcy  a  good  defence  ki 
law,  which  has  never  been  determined,  any  privity  with 
the  assignees,  to  prove  that  bankruptcy,  and  the  proceed- 
ings in  consequence  of  it  ?    All  this  they  must  be  per 
feet  strangers  to :  the  commission  itself,  and  the  assign- 
ment, are  in  the  custody  of  others ;  between  whom  agnd 
them,  as  ministerial  officers,  there  is  no  kind  of  privity. 
Will  the  court,  then,  put  the  sheriffs  under  a  necessity 
of  acting  so  as  that  pleading  a  special  matter  alone  can 
justify  them,  and  yet  they  have  no  means  of  proving 
that  special  matter  ?     They  might,  it  is  said,  inquire  of 
the  property  by  a  jury,  on  a  writ  de  proprictate  prohandL 
Such  an  inquest  would  be  no  protection  to  the  sheriffs, 
but  wholly  nugatory ;  because  all  they  could  inquire  is, 
whose  the  property  was  at  the  seizure :  that,  I  appre- 
hend, there  is  no  room  for  a  doubt  about ;  and  if  that  be 
so,  the  rest  I  contend  for  follows  of  course. 


To  support  the  general  question  in  tliis  case  by  autho- 
rities, I  shall  cite  a  few  determinations.  Lee /i  me  re  v. 
Thor&wgcody  8  Mod.  236.  and  S.  C  in  ShoK,  and  other 
books.  In  3  Mod.  it  is  stated  thus :  an  action  of  trespass, 
by  assignees,  ag^nst  tlie  sheriff;  act  of  bankruptcy  com- 
mitted, 28th  o( April;  goods  seized,  29th ;  before  sale,  as- 
signment was  made.  It  was  held,  that,  by  the  seizure, 
the  goods  were  aVi  custodid  /egis,  and  that  the  assignees 
had  no  title.  I  need  not  here  contend  that  they  have  no 
title  at  all,  but  only,  that  they  have  none  in  this  action. 
The  case  of  Bnyley  v.  liunning^  1  L^v.  173,  4,  is  to  the 
same  purpose,  because  the  defendant  was  an  officer,  and 
could  not  know  of  the  bankruptcy,  &Ci  Wliat  Sir 
Riclwrd  lias  said  of  this  case  from  &id.^  impeaching  tlie 
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determination,  as  being  upon  another  point,  is,  I  sup^ 
pose,  only  arguendo  by  counsel.  I  did  not  look  into  Sid. ;  if 
any  judicial  authority  impeaches  it,  that  will  have  it'*^ 
weight.  That  the  property  should  be  bound  by  relation 
from  the  U'ste  of  the  writ,  before  it  is  delivered  to  the 
sheriff,  will  hardly  be  contended  for  now ;  and  therefore 
could  not,  I  should  think,  be  the  reason  of  that  d^ 
termination. 


Sir  Richard  Lloyd^  in  reply. 

Our  action  is  said  to  be  misconceived ;%  fitnr  that  it 
ought  to  have  been  against  the  plidntiff  himself,  or  the 
vendees,  and  cases  have  been  cited  to  prove  that  position ; 
but  by  no  means  answering  what  they  are  brought  to 
prove. 

The  case  of  Cole  v.  Davies^  1  Lord  Raym.  7S4,  in- 
deed goes  farthest :  but  there  the  commission  issifed  not 
till  after  the  sale ;  so  that,  at  most,  that  case  can  only 
protect  the  sheriff  for  seizing,  not  for  selling. 

As  to  the  cases  cited  from  6  Mod,  293,  Lord  Raym. 
1076,  and  Salk,  S.  C,  there  is  nothing  in  those  books 
that  affects  the  present  question,  for  there  the  defendant 
had  an  indefeasible  property,  and  the  sheriff  .was  bound 
to  go  on  in  his  execution ;  for  I  agree,  that  an  execution 
h  an  entire  thing ;  no  act  of  the  party  can  hinder  him ; 
but  here  the  act  of  the  law  has  hindered  him. 


After  a  few  days  taken  to  consider  of  the  above 
case,  the  opinion  of  the  court  was  delivered 
in  an  argument  to  the  following  effect,  by 
Lord  Mansfield^  C.  J. 

Tfie  general  question  is,  whether  this  action  is  main- 
tainable by  the  assignees  against  the  defendants,  the  sherifff. 
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The  action  of  trover  is  in  form  a  fiction,  but  in  fact^ 
and  substance,  a  remedy  given  the  subject,  to  recover  a 
personal  property.  The  very  form  of  the  count  supposes, 
that  the  defendant  may  come  lawfully  by  the  possession 
of  the  goods ;  and  wherever  a  defendant  gained  such  pos- 
session wrongfully,  the  plaintifT,  by  bringing  this  action, 
waives  the  trespass :  so  that,  if,  on  demand,  the  defendant 
delivers  the  thing  to  the  plaintiff,  no  damages  can  be  re- 
covered in  this  action.  It  is  called  in  our  law  an  action 
of  toriy  but  the  conversion  is  the  whole  tort^ 


K.B. 


Two  things  are  necessary  for  a  plaintiff  to  prove  in 
this  action :  1st,  property  in  himself;  ^ly,  a  wrongful 
conversion  in  the  defendant, 

•  In  the  present  case,  it  is  admitted,  that  the  property  of 
tliese  goods  was,  by  relation,  in  the  plaintiffs,  as  on  and 
from  the  4th  of  December^  which  was  before  the  seizure ; 
and  was  most  notoriously  in  them  on  the  8th,  when  the 
assignment  was  made,  which  was  long  before  the  sale. 
This  property  by  relation,  assignees  derive  under  divers 
acts  of  parliament,  whereby  bankrupts  are  divested  of 
their  property  from  the  time  of  tjie  act  committed.  They 
make  the  assignment  good  against  all  who  claim  by,  from, 
or  under  the  bankrupt,  after  the  bankruptcy  committed  ; 
and  it  is  good  against  all  executions  not  executed  before 
the  act  of  bankruptcy ;  and  the  disposition  of  the  law  is 
in  the  same  condition  as  the  disposition  of  a  private 
person. 


Before  19  Geo.  II.,  if  a  bankrupt  had  bought  bills  of 
exchange,  or  goods,  after  the  act  of  bankruptcy  committed, 
and  paid  money  for  them,  the  seller  was  liable  to  refund 
this  sum  to  the  assignees :  but  this  is  remedied  by  that 
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statute ;  though  stiU,  if  the  party  had  notice,  the  relation 
shall  stand. 

If  a  bankrtipt  sells  goods,  and  receives  the  money,  the 
sale  is  void :  and  all  acts  arc  rescinded  from  the  bank- 
ruptcy committed :  these  statutes,  vesting  the  pnqxTQr 
in  the  assignees,  do  not,  however,  make  purchasers  /rcs- 
passers  to  the  asmgnees,  so  as  to  be  subject  to  an  indict- 
ment, or  action  of  trespass,  for  they  act  innocently. 

Nothing,  then,  can  be  clearer,  than  that  the  property  was 
in  the  plaindfis  before  the  writ  of  Ji^Jb.  was  executed;  so 
that  the  only  question  is,  whether  the  defendants  are 
guilty  of  a  wrongful  converaon  ?  And  that  may  be  con- 
sidered in  two  lights. 

1st,  Whether  the  conversbn  itself  be  wrongful  F 

Sdly,  Whether  the  defendants  are  excusable  ? 

As  to  the  first;  that  the  conversion  is  wrm^ul,  is 
manifest.  The  defendants  had  no  authority  to  sell  the 
goods  of  a  third  person ;  and  these  goods  ought  to  haTe 
been  delivered  up  to  the  assignees:  I  have  known 
applications  in  Chancery,  above  an  hundred  dmes,  for 
sherifis  to  return  the  goods,  or  pay  the  money.  That  the 
act  was  injurious,  appears  clearly  finm  this;  that  the 
vendee  could  have  no  title ;  for  a  sale  cannot  be  lawftil 
which  gives  no  title  to  the  purchaser :  in  this  ease^  aH 
action  would  lie  against  the  purchaser.  The  end  for 
which  the  goods  are  sdd,  is,  that  the  money  may  be  paid 
to  the  plaintiff  in  the  original  actk)n :  here  it  was  making 
a  sale  which  could  not  stand,  and  apjdying  the  money  to 
him  who  cannot  hold  it 
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S.  The  next  question  is,  are  the  defendants  excusable  ?        ifsS. 

The  assignment  was  made  on  the  8th  of  December  ; 
the  sale  was  so  long  after  as  the  S9th  cS  January.  ^ 

Now  a  third  person  is  not  to  suffer  by  the  mistakes  of  a  Vi'B 
dieriff ;  but  he  must  execute  all  writs  at  his  own  peril : 
the  property  here  was  vested  in  the  assignees,  more  noto- 
riously than  it  could  have  been  in  any  other  person, 
because  the  act  pursuant  to  a  commission  under  the 
great  seal,  and  notice  of  the  commisuoners^  sittings,  is 
published  in  the  gazette. 

The  sale  was  not  the  next  day,  or  on  a  fludden« 

The  return  which  tiie  sherifiB  made,  that  they  had 
levied  the  debt  out  of  the  goods  of  William  JohnSf  was  a 
falsehood ;  for  he,  in  fact,  had  no  goods :  they  ought  to 
have  made  that  return  which  would  have  justified  them, 
and  should  have  delivered  the  goods  seized  to  the  as- 
flgnees ;  for  it  is  absurd  to  say,  that  when  dieriffi  have 
made  a  seizure  of  a  stnmger^s  goods  by  mktidce,  ihey 
must  proceed  to  perfect  that  wrongful  act 

Th^  only  question,  as  I  said  before,  here  is,  upon  the 
tortious  conversion,  for  the  action  supposes  a  rightful 
possesion ;  so  that  it  is  very  dear,  that  the  plaintifi  are 
entitled  to  judgmaoit 

But  T  will  proceed  to  consider  the  learned  arguments 
used  for  the  defendants,  which  have  very  ingeniously 
thrown  a  veil  over  the  case,  by  comparing  things  unUk^ 
and  by  quodng  authorities,  without  seemg  the  grounds 
on  which  the  determinations  of  those  case?  turnedr 
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The  first  argument  used  was,  that  an  execution  is  an 
entire  thing,  and  when  once  begun,  must  be  completed ; 
and  various  cases  have  been  put  to  illustrate  that  position : 
and  I  admit,  upon  clear  reasons,  all  those  cases  to  be 
right     But  then,  those  cases  do  not  apply  to  the  present 
question,  for  they  are  betwixt  the  defendant  himself,  and 
the  sheriff,  or  his  vendees,  or  representatives,  and  the 
plaintiff^s  representatives ;  and  none  of  them  go  as  to  the 
goodsof  a  third  person:  viz.,  if  a  sheriff  levies,  and  dies, 
his  representative  is  answerable.     So,  if  the  plaintiff  dies, 
the  defendant  is  not  to  have  his  goods  back,  but  the  plain- 
tiff's representative.  Clarke  v.  Withers.    That  a  writ  of 
error,  after  seizure,  is  no  supersedeas  to  the  sale.   That  the 
sale  shall  not  be  avoided  by  a  writ  of  error,  and  judgment 
of  reversal  thereon :  third  part  of  Matthew  MaimingU 
case,  fol.  97.    And  indeed,  if  executions  rightfully  exe- 
cuted were  to  be  set  aside,  betwixt  the  defendant  himself, 
and  a  person  claiming  under  the  sheriiff,  it  would  take 
away  the  very  life  of  the  law. 


Su[qx>8ing  the  general  propodUon  not  to  apply,  they 
have  gone  further,  and  cited  cases  like  the  present,  as 
authorities.  Bay  ley  v.  Banning ,  1  Lev.  173.  1  Sid. 
271.  Lechmere  v.  Thorowgood,  3  Mod.  236.  1  Show. 
12.146.  Comb.lSS.  Colev.  Dav ies,  1  Lord  Raym.lii. 
The  mistaking  these  cases  arises  from  the  imperfection, 
and  abuse,  of  words,  i.  e.  the  using  them  in  an  equivocal 
sense.  Those  cases  determine,  that  the  taking  the  goods 
is  lawful.  If  lawful,  it  has  been  argued,  that  the  execution 
was  well  begun,  and  must  be  completed.  But  how  was 
the  seizure  lawful  ?  Is  it  meant  that  it  was  lawful  as 
against  the  assignees,  or  in  any  sense  to  change  the  pro- 
perty ?  Clearly  not ;  for  the  assignees  wUl  pursue,  and 
avoid,  every  disposition,  even  in  nuurket  overt.    No  more 
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can  be  meant  than  this ;  that  the  sheriff,  not  knowing  any 
thing  of  the  secret  act  of  bankruptcy,  or  that  any  com- 
mission would  ever  be  taken  out,  shall  not  be  punished  as 
a  wrong  doer  for  the  taking ;  which  though  not  lawful 
against  the  assignees,  yet  was  innocent,  and  excusable.  I 
will  put  a  case  to  illustrate  this. 

Suppose  a  sheriff  was  looking  about  a  man's  house  to 
arrest  him,  and  B.  comes^  and  tells  him  that  he  is  A,, 
whereupon  he  is  arrested ;  I  should  think,  that  the  bailiff 
would  not  be  punishable,  provided  he  set  him  at  Hberty  as 
soon  as  he  was  aware  of  his  mistake. 


1756. 
Cooper 

Chittv. 
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All  the  other  cases  do  but  follow  that  of  Bayley^  and 
Bunning^  in  which  there  was  a  long  question  about 
the  relation  of  the  teste;  and  be»des  that,  another, 
namely,  whether  the  taking  was  lawful?  The  court, 
in  determining  it,  plainly  considered  no  more  than 
whether  the  defendant  was  a  trespasser  or  not;  and 
they  all  agreed,  that  what  he  had  done  was  lawful ;  for 
he,  being  an  officer,  was  obliged  to  execute  the  writ,  not 
knowing  of  the  act  of  bankruptcy,  or  that  a  commisuon 
would  be  ever  taken  out.  In  the  case  of  Phillips  v. 
Thompson^  3  Lev.  192,  it  appears,  that  the  caseo(Baj/ley 
V.  Bunning  was  resolved  only  in  excuse  of  the  bailiff  for 
executing  the  writ.  The  same  case  is  reported  in  Sid,, 
very  shortly,  and  the  reporter  seems  to  have  been  con- 
fused, and  not  to  distinguish  between  the  cases  of  trover, 
and  trespass. 

The  next  case  is  that  of  Lechmere  v.  Thorowgood^  in 
Show,,  which  was  trespass  against  a  sheriff  for  taking 
the  goods  of  the  assignees;  and  it  was  resolved,  that 
though  the  statutes  of  bankruptcy  vest  the  property  in 
the  assignees,  yet  that  icelation  shall  not  work,  so  as 
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to  make  offioers,  who  had  a  good  authority,  and  took 
the  goods  lawfully,  trespassers;  and  so  is  the  caae  of 
Bay  ley,  and  Butming.  This  case  of  Lechmere  v.  TAorosu 
good  is  reported  in  two  other  books:  in  Comb,  128,  the 
latter  part  of  the  case  is  agreeable  to  this  di  Shower ;  that 
a  construction  should  not  be  made,  to  make  the  officer 
a  trespasser  by  relation.  As  to  the  other  part  of  the 
report,  it  is  manifest  to  me,  that  he  did  not  understand 
what  they  were  arguing  about;  for  he  makes  Lord  Holt 
aay  what  he  could  never  say,  about  barring  the  extent  of 
the  crown.  In  3rd  Mod.y  it  is  as  plain,  that  the  reporter 
misunderstood  what  passed ;  for  he  says,  the  extent  came 
too  late,  and  that  the  property  was  bound  by  the  ^.  fa^ 
thou^  the  contrary  is  very  clear. 

Then  as  to  the  case  of  Cole  v.  Davies,  Lord  Sqymond 
was  very  young  when  he  took  his  note  of  it,  which  is  very 
shor^  It  was  an  action  against  the  asagnees:  but  there 
as  no  state  of  the  case,  nor  of  any  one  fistct  in  it;  but  this 
much  appears,  that  it  is  not  applicable  to  the  present  cas^ 
as  it  is  an  action  against  the  assignees.  From  the  fourth 
resolution  in  that  case,  it  seems  that  there  must  have  been 
a  sale  by  the  sheriff,  before  the  act  of  bankruptcy 
committed,  to  a  person  who  suffered  the  goods  to  renudn 
in  the  bankrupts  possession ;  and  that  the  asrignees  had 
sdzed  the  goods,  looking  upon  the  sale  as  fraudulent  It 
b  there  said  to  be  resolved,  that  if  ii.'s  goods  are 
s^zed  on  a  Ji.  fa.,  and  sold  to  B.,  though  JB.  permits 
A.  to  keep  possession^  &c.,  it  will  not  make  the  executkni 
fraudulent,  nor  will  a  subsequent  act  of  bankruptcy 
defeat  it. 


I  should  have  doubted  on  the  very  point  there  resolved ; 
but,  be  that  as  it  may,  it  is  no  way  applicable :  and  all  the 
rest  are  only  obiter  opinions,  referring  to  something  as 
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known  law  before,  and  not  necessary  to  the  determination 
of  that  case. 

These  are  all  the  authorities  cited ;  and  they  are  clearly 
answered  by  stating,  with  precision,  the  grounds  they 
went  on.  Another  topic  was  insisted  upon ;  that  it  would 
be  extremely  inconvenient  if  the  sheriff  was  not  allowed 
to  sell,  after  assignment,  goods  taken  before ;  for  to  part 
with  the  goods  again,  and  return  nulla  boruty  he  must  take 
upon  him  to  prove  the  change  of  property.  Arguments 
ab  inconvenienti  are  to  be  attended  to.  Let  us  consider, 
therefore,  how  this  case  stands  in  this  respect.  The 
sheriff,  by  law^  is  obliged,  at  his  per'l,  to  know  the  pro- 
perty of  all  other  persons,  and  yet  has  not  the  same  means 
of  coming  at  that  knowledge  as  in  the  present  case. 
Besides,  if  there  were  any  doubt  about  the  time  of  the  act 
of  bankruptcy,  or  of  the  assignment,  &c.,  I  wonH  say,  how 
far  the  court  would  indulge  the  officer,  to  make  his  return, 
or  oblige  the  plaintiff  to  take  the  question  on  him :  but 
he  might  take  an  indemnity,  or  petition  under  the  com- 
mission, or  file  a  biU  of  interpleader,  which  would  not 
cost  liim  a  penny. 

This  relation  is  certainly  often  very  hard  onthirdperaons, 
but  a  case  can  rarely  happen  where  it  will  be  so  to  a  sheriff. 
The  le^slature,  however,  have  established,  not  thinking 
that  it  may  not  be  hard  on  particulars,  but  to  prevent 
that  inundation  of  fraud,  which  would  otherwise  be  the 
case,  if  bankrupts  were  at  liberty  to  play  their  goods  into 
the  hands  of  other  persons,  by  giving  judgments,  or  the 
like.  The  sheriffs  ought  to  look  to  it,  and  might  fairly 
have  insisted  on  an  indemnity.  To  establish  the  doctrine 
contended  for  on  behalf  of  the  defendants,  would  be 
driving  assignees  to  an  application  to  courts  of  equity,  to 
prevent  collusion  between  bankrupts,  and  sheriffs. 
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■We  all  agree  in  opinion,  upon  the  whole,  that  tlws 
action  is  maintainable  against  the  defendants;  so  there 
must  be  judgment  for  the  plaintiffs. 


TURLINGTON  agL  ERASMUS. K.  B. 


The  sum 
sworn  to  for 
holding  to 
baily  shewn 
to  be  due  on 
the  debtor 
side  of  an  ac* 
count  only. 
See  4  Burr. 


Ma.  Norton  moved  that  the  defendant  might  be  dis- 
charged out  of  custody,  on  filing  common  bail,  upon  this 
case.  The  defendant  having  been  employed  by  the 
phuntifF  as  master  of  a  ship,  on  leaving  that  employment, 
gave  in  his  account ;  the  balance  of  which,  above  <£100, 
was  due  to  the  defendant  The  plaintiff  refuang  to 
settle  the  account,  the  now  defendant  filed  a  bill  in  Chan- 
cery, stating  the  particulars  of  the  account:  whereby 
above  ^1,000,  on  the  one  side,  appeared  due  from  him 
to  Turlington ;  and,  on  the  other,  above  j^l,100,  from 
jT.  to  him.  Upon  this,  Turlington  commences  this  action, 
swears  generally  to  a  debt  of  «£  1,000,  and  hol^s  the 
defendant  to  bail  for  that  sum.  The  defendant  files  a 
supplemental  bill,  to  know  on  what  pretence  this  «£' 1,000 
was  due ;  and  T,y  in  his  answer,  admits  it  to  be  only  on 
the  foot  of  the  account  stated  in  tlie  original  bill. 

Lord  Mansfieldy  C.  J. 

To  avoid  ever  entering  into  the  merits,  I  take  it  to  be 
well  established,  that  we  are  bound  by  the  pl^dntiff's 
affidavit ;  and  I  remember  a  crown  case  in  which  the  cir- 
cumstances were  full  as  hard  as  the  present ;  and  myself 
and  the  late  C.  J.,  (then  attorney  general)  laboured  a 
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good  deal,  but  the  court  refused.     We  have  done  the        1756. 
same  thing  lately,  on  the  moUon  of  Mr.  Cox. 

Foster  J  J. 

I  remember  a  case  of  Lord  Powis  against  his  steward, 
who  was  held  to  bail  for  many  thousand  pounds,  and  we 
could  not  relieve  him.  K.  B. 


Ai  the  Rollsy  Deceynber  17, 1756. 


COOK  agt.  LAWSON. Chang. 

The  plaintiflFwas  mortgagee  of  the  estate  of  one  George 
Hill,  who,  becoming  a  prisoner  in  the  King'^s  Bench 
prison,  took  the  benefit  of  the  late  insolvent  act,  whereby 
his  equity  of  redemption,  and  all  his  other  estate,  became 
vested  in  the  clerk  of  the  peace  of  Surrey.  The  de- 
fendant, Lawson,  having  succeeded  to  that  office,  this  bill 
was  brought  against  him  for  a  foreclosure.  He,  by  his 
answer,  admits  the  mortgage :  and,  the  cause  coming  now 
to  be  heard,  his  Honour  doubted,  whether  th©  clerk  of 
the  peace,  though  the  insolvents  estate  was  by  the  act 
declared  to  be  vested  in  him,  was  such  a  person  as  could 
sustain  a  suit;  being,  from  the  nature  of  the  thing,  a 
stranger  to  the  transaction,  and  therefore  incapable  of 
making  a  proper  defence,  though  the  plaintiflTs  claim 
should  be  unjust  No  assignment  had  ever  been  made  by 
the  clerk  of  the  peace  to  any  of  the  insolvent's  creditors, 
as  the  statute  directs,  nor  would  any  creditor  accept  such 
assignment,  he  having  no  effects,  except  this  estate,  which 
was  mortgaged  to  its  value. 


In  a  suit 
against  a 
clerk  of  the 
peace,  as 
owner  of  an 
estate,  under 
an  insolvent 
act,  it  was 
deemed  re- 
quisite that 
an  assign- 
ment should 
be  obtained 
from  him, 
and  his  as- 
signee made 
an  additional 
party. 
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Mr.  Sewellj  add  Mr.  Nares,  contended^  that  the  act 
never  intended,  by  devesting  the  insolvent's  estate^  and 
vesting  it  in  the  clerk  of  the  peace,  to  deprive  a  morf  < 
gagce  of  the  remedy  he  would  otherwise  be  entitled  to  in 
this  court,  yet  this  would  be  the  case;  for  if  the  plaintiff 
took  the  assignment,  he  could  not  fcnredose  against  him- 
self, and  no  other  creditor  would  take  iu  But  his 
Honour  seemed  to  think  they  ought  to  get  such  an 
assignment,  and  make  the  assignee  a  party,  if  not  the 
insolvent  himself;  who,  if  tliere  was  a  surplus,  would  be 
entitled  to  it.  It  was  answered  as  to  the  latter,  that  in 
the  case  of  bankrupts,  they  are  likewise  entitled  to 
the  surplus,  yet  a  bill  agmnst  the  assignees  is  always 
sufficient,  without  making  the  bankrupt  a  party. 

Here  another  difficulty  arose,  whether  the  interest 
vested  in  the  clerk  of  the  peace,  descended  to  his  heir, 
or  vested  in  the  defendant  as  his  successor:  so  it  was 
ordered  to  stand  over,  with  liberty  to  amend,  by  adding 
parties. 


The  bar  agreed,  they  had  known  no  instance  of  a 
suit  instituted  against  a  clerk  of  the  peace  only,  except 
Mr.  Coppery  who  said  he  knew  of  such  an  one  lately; 
and  that,  on  mature  deliberation,  the  plaintiff  had  been 
advised  to  get  an  assignment  from  the  clerk  of  the  peace, 
and  to  make  the  assignee  a  party,  before  he  brought  his 
cause  on  to  a  hearing. 
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Hilary  Term,  80  Geo.  II.  1757. 


GOODTITLE(lessee  of  THOMAS  CHESTER,  Esq.) 

agt.  ALEER, K.  B. 

In  ejectment  for  an  acre  of  land  in  West-street,  in  the  The  owner  of 
parish  rf  5/.  Fhilip  and  Jacob,  in  the  city  of  Bristol,  in  *«  ««•'  ••»  * 
the  county  of  Gloucester^  the  jury,  at  the  trial,  found  a  highway^  be- 
special  verdict :  .setting  forth  certain  articles  of  agree*  ing  entitled 
ment,  dated  on  the  14th  otJune,  1648,  between  Thomas  ^^^  w^ich" 
Chester^  Esq.  lord  of  the  manor  of  Barton  Regisj  of  the  may/arise 

one  part,  and  John  Wheatlu^  alias  Dowl,  of  the  other  ^f^"*  ^^»  ?^- 

sistent  with 
part,  reciting,  that  at  a  court  baron  held  for  the  said  the  right  of 

manor,  on  the  10th  of  April  then  last,  it  was  presented  passage  in 
by  the  homage,  that  the  said  fVheatlj/,  in  new  building  njay^^iver 
his  house  in  fVest-^treet,  had  encroached  on  the  lord^s  the  posses- 
waste,  by  taking  in  —  inches  in  length,  and  — ~  inches  **?°      *^  y 
in  depth,  lying  without  his  house ;  and  had  further  en-  and  the  place 

croached inches  in  length,  and inches  in  depth,  denommated 

by  bmlding  a  waU,  and  porch,  for  which  the  homage  had  Sara^n, 
amerced  him ;  but  that,  for  ^e  considerations  afler  men-  though  built 

tioned,  the  lord  remitted  the  amerciament,  and  leased  the  ^P?*^' /'  f "  * 
.  .  ,  ficiently  de- 

said  inclosed  premises  to  the  said  John  IVheatly^  for  scribed. 

one  hundred  years,  at  fo.  Sd,  per  annuniy^and  covenants  I -B"*^*  ^33. 

to  let  it  stand  so  long  as  the  rent  shall  be  paid ;  and  the 

lessee  covenants  for  himself,  his  heirs,  and  executors,  to 

pay  the  rent,  &c.     The  jury  further  find,  that  the  said 

street,  called  West'Street,  is  a  oomm(Hi  highway  from 

London  to  Bristol ;  that  the  rent  was  duly  paid  during 

all  the  term,  and  afterwards,  till  Lady-day  1750;  that  in 

1748  the  defendant  made  a  further-  encroachment  of 
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1757.        sixty  feet,  by  putting  up  pallisadoes ;  that  the  part  of 
-    "^^^         the  street  opposite  to  the  defendants  house,  contains 

GOODTITLE      .  .  , 

sixty  feet^n  breadth,  exclusive  of  all  the  encroachments; 
and  that  the  lessor  of  the  plaintiff  is  heir  of  Thomas  Chester 
mentioned  in  the  articles,  and  is  lord  of  the  manor;  that 
K.  B.  he  demised  to  the  plaintiff  for  seven  years,  who  entered, 
&c. 

Mr.  Morton^  for  the  plaintiff. 

Since  the  former  argument  of  this  case,  there  has  been 
an  alteration  of  two  of  the  judges ;  but  I  shall  endeavour 
to  narrow  the  question  to  such  points  only  as  appeared 
material  on  the  former  argument,  which  are  redudhle  to 
two  questions. 

] St  As  to  the  manner  in  which  the  premises  are 
demanded  in  this  ejectment,  which  is  an  acre  of  land : 
and  it  has  been  insisted  for  the  defendant,  that  such  de- 
scription is  not  correct,  as  it  appears,  by  the  verdict,  that 
part  of  it  is  built  upon.  As  to  this,  suppodng  the  vo^ct 
to  have  so  found  it,  and  admitting,  that  formerly  great 
strictness  was  required  in  the  form  of  the  pr/ecipCy  yet  it 
is  to  be  remembered,  that  this  is  the  case  of  an  ejectment, 
where  all  the  precision  expected  in  real  actions,  is  not 
requisite :  and  it  appears,  by  Co,  Lit,  4t,  a,,  that  land 
does  legally  include  all  castles,  houses,  &c.  built  upon  it, 
seeing  the  land  is  the  foundation  of  tliem  all ;  and  therefore, 
4>  Co,  87,  b.j  by  a  grant  of  all  my  lands,  the  houses,  mills, 
and  woods,  thereon  do  pass ;  and  so,  though  a  messuage, 
8cc.  be  demanded,  the  warrant  of  attorney  is  of  a  plea  of 
land.  And  as  in  an  actual  lease  these  things  would  pass  by 
the  name  of  land,  why  not  here,  in  the  case  of  a  fictitious 
lease?  And  why  not  to  recover  from  a  wrong  doer, 
well  as  to  transfer  to  a  rightl'ul  grantee  ? 


GOODTITLE' 
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But  if  this  point  should  be  against  me,  it  extends,  at  1757. 
most,  but  to  a  part  of  the  plaintifTs  demands,  for  the 
third  piece  of  ground  stands  entirely  clear  of  this  ob- 
jection ;  and  as  the  other  side  agree  not  to  take  advantage  •  ' 
of  the  joint  assessment  of  damages,  we  are  entitled  to  ^  _ 
judgment,  if  any  part  be  well  demanded.  And  indeed,  I  rr  rt 
must  submit  it,  that  it  does  not  appear  sufficiently  to  the 
court,  that  any  part  of  these  three  pieces  of  land  is  now 
covered  by  a  messuage ;  for  the  verdict  states,  and  refers 
to  the  articles,  and  by  them  the  first  piece  is  said  to  be  with- 
out  his  house,  and  the  other  to  be  land  without  the  wall, 
and  on  which  he  had  built  a  porch ;  and  as  to  the  last 
piece,  it  is  incumbent  on  the  other  side  to  shew,  that  a 
porch  is  proper  to  be  described  as  a  messuage ;  beades, 
this  speaks  only  of  what  it  was  a  hundred  years  ago ;  and 
the  question  is,  what  it  was  at  the  time  of  the  demise 
laid  in  the  ejectment,  and  at  the  time  of  the  verdict,  for 
the  nature  of  it  may  have  been  altered  in  the  interim. 
So  that  the  defendant,  to  have  availed  himself  of  this 
objection,  if  any,  ought  to  have  procured  an  express 
finding,  that  it  was  at  those  times  a  part  of  a  mes- 
suage. 

The  second,  and  only  question  made  before  Mr.  J. 
Foster f  at  the  assizes,  (though  the  ingenuity  of  the  gen- 
tlemen has  since  furnished  out  others)  was,  whether  the 
owner  of  the  soil  in  a  common  highway,  could  recover 
the  possession  of  it  by  ejectment  ?  And  this  doubt  arose 
from  a  dictum  of  Lord  Hardwicke,  (when  C.  J.)  cited 
from  an  anonymous,  imperfect,  note  at  tiisi  prius^  in  the 
case  of  Sir  Bourchier  JVrey  v.  Foss,  wherein  he  was  said 
to  have  declared,  that  he  never  heard  of  such  an  ejectment 
being  brought,  and  that  it  could  not  lie,  because  the 
sheriff  could  not  deliver  full  seisin,  and  possession. 
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1757.  ^^  arguing  tliis  point,  I  shall  lay  down  some  positions 

as  allowed  principles. 


GrOODTITLE 

"^^  1.  That  the  right  of  the  subject  to  a  highway,  is  only 

to  pass,  and  repass,  &c.    C  L.  46,  a. 


K.B. 


S.  That  the  property  of  the  soil  is  in  him  over  whose 
ground  it  lies,  and  that  he  is  entitled  to  all  advantages 
arising  from  it,  that  are  consistent  with  the  free  passage, 
&c. ;  and  9  H,  VII.,  it  was  so  held  by  all  the  judges, 
and  that  the  king  had  no  Airther  right  than  to  a  free 
passage  for  himself  and  people;  therefore,  if  a  ditch  wore 
dug  in  it,  the  king  might  punish  for  a  nusanoe,  and  the 
owner  of  the  soil  maintain  trespass. 

The  owner^s  right  to  the  soil  is  also  agreed,  1  £0. 
Jbr.  892.,  2  Sir.  1074,  and  in  the  case  of  Sdman  v. 
Courtney^  Trin.  18  mid  14  Geo.  II. ;  and  that  he  may 
maint^n  trespass  in  respect  of  it,  (and  what  is  die  dif- 
ference between  trespass,  which  is  to  recover  for  danu^es 
done  to  my  property,  and  trespass  and  gectment  to 
recover  that  property  wrongfully  withholden  ?)  Cro.  Bits, 
339*  But  the  gentlemen  say  we  may  bring  trespass, 
though  not  ejectment ;  which  necessarily  introduces  this 
contradiction,  tlial  I  have  a  right,  and  yet  no  remedy  to 
recover  it,  which  is  a  case  not  known  to  the  law  of 
England.  If  I  have  a  right,  I  have  a  remedy,  and  am 
not  bound  to  compound  for  my  property  with  a  wrong 
doer,  either  by  accepting  rent,  or  recovering  damages. 

There  are  cases  of  encroachments  where  neither  sn 
indictment  for  a  nusance,  nor  a  juod  permittatj  could  be 
muntained ;  (in  both  which  it  is  ncccssaiy  to  shew  the 
way  is  so  stndtened  that  there  is  not  conveiuent  pasnge 
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left)  and  in  Fitz,  Ab.  Ttj  No.  447,  it  is  said,  that  the  law        1757- 
takes  notice  of  some  sort  of  encroachments  on  the  high-  ^:^ 

°        CiOODTITLE 

way,  that  if  they  cannot  be  continued  without  great  ^ 
inconvenience  to  the  public,  they  shall  be  abated ;  but  if  At ^j,* 
they  are  not  so,  they  may  be  continued,  and  the  king  \^^  ^.^ 
shall  have  the  rent;  which  evidently  relates  to  the  then  K,  B, 
prevailing  opinion,  that  the  right  to  the  soil  was  in  the 
king;  and  therefore  that  case  extends  equally  to  every 
one  who  is  owner  of  the  soil.  And  that  book  also  proves, 
that  the  owner  of  the  soil  has  not  only  a  property  in  the 
wastes  in  the  highways,  but  also  such  on  (xie  whereout  a 
rent  may  issue ;  and,  as  a  necessary  consequence  thereof, 
that  he  may  distrain  for  arrears :  and,  if  so,  he  must 
allege  a  seisin;  and  if  he  has  such  property,  he  may 
transfer  it  by  a  common  law  conveyance,  some  of  which 
require  an  actual  possession,  and  delivery  of  sdain.  And 
if  so^  why  may  he  not  recover  smn  on  a  judgment  in  • 
ejectment  ?  And  though  the  delivmng  plenam  seisinamy 
is  said  to  have  been  the  difficulty  with  Lord  Hardwitkcy 
yet  thatcase,  if  truly  reported,  was  only  the  sudden  opinion 
of  a  single,  though  great,  judge,  at  NisiPriu^  ;  and  I  have 
a  like  note  of  two  great  judges^  opinions,  at  NisiPriusj  to 
the  contrary,  viz,  that  of  Ch.  B.  Pettgellyy  on  an  eject- 
ment for  a  cottage  in  the  highway,  and  tried  before  him, 
where  he  held  it  well  brought,  and  dted  a  ease  as  so 
detennined  by  Mr.  Justice  John  Powell;  and  as  it  is  a 
rule  with  the  greatest  men,  that  they  desire  not  to 
preclude,  nor  be  precluded,  I  hope  these  imperfect  autho- 
rities will  be  thrown  out  of  the  case,  and  the  determination 
turn  on  the  true  principles  of  law. 

It  is  a  sound  rule  of  law,  that  every  one  who  receives  ah     • 
injury  to  his  person,  or  property,  shall  have  a  full,  and 
adequate,  remedy :  now  here  the  public  have  only  a  right 
to  an  easement  by  passage  over  thb  way,  and  subject 
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1757.       thereto,  the  owner  of  the  soil  has  a  common  property, 

^^"'^^  and  right  of  possession ;  nor  can  wliat  is  said  about  the 
sheriff  delivering  the  possession,  in  the  least  alter  this 

.  '  qualified  property,  nor  preclude  the  public  from  this 
^..^^v-vl/     easement,  any  more  than  the  case  of  the  owner  of  tlie 

K.  B.  soil,  subject  to  a  right  of  common,  where  the  profit  a 
prendre  still  remains:  and  so  of  stallage  in  a  fair  or 
market  Ejectment  lies  of  a  mere  moveable  estate,  which 
is  a  much  stronger  case,  and  where  sometimes  the  party 
lias  no  property  at  all.  Co-  Lit.  4.  a.  Cro.  Eliz.  421. 
Co.  Lit.  48.  b.  It  lies  for  prima  tonsura^  where^  imme^ 
diately  upon  severance,  the  soil  is  in  another*  Cro.  EUz. 
S63.  Trespass  lies  for  erecting  a  stall  in  a  fair  or  market 
2  Str,  1288.  And  suppose,  instead  of  a  stall,  the  de^ 
fendant  had  built  a  house  in  the  market-place,  would  not 
an  ejectment  lie  ?  And  if  the  objection  held  as  to  the  right 
.  of  easement  of  the  public,  it  would  equally  hold  in  all 
private  easements  whatever ;  and  then  ndther  commons, 
wastes,  warrens,  nor  a  number  of  other  things,  wluch 
daily  experience  shews  are  the  subject  matters  of  eject- 
ments, could  be  recovered  by  them. 

Upon  the  whole  matter,  therefore,  I  think  I  may  am-' 
elude,  that  here  is  an  injury,  and  detention  of  the  property 
of  the  lessor  of  the  plaintiff;  and  that  his  adequate,  and 
specific,  remedy  is  to  recover  tlie  possession  by  ejectment* 
according  to  his  right 

Mr.  Gould,  for  the  defendant. 

1st,  The  two  first  pieces  of  ground  are  clearly  found 

*     by  the  verdict,  to  be  now  covered  by  the  messuage;  for 

the  words  "  without  his  house,''  and  "  without  the  wall  of 

his  house,""  used  in  the  recital  of  the  articles,  must,  fiom 

tlie  context,  necessarily  refer  to  the  old  house^  and  that 
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the  new  one  had  encroached,  &c. ;  and,  that  it  still  con-        1757. 
tinues  in  the  same  condition  as  at  the  making  of  the 
articles,  is  in  effect  found  by  the  verdict;  viz.,  *^  that  in 
1748,  the  defendant  further  enoroached,  by  erecting  pal-       . 
lisadoes  without  the  said  house.**^ 


GoODTITLft 


K.B. 


I  admit,  that  a  latitude  of  construction  has  of  late  been 
introduced  in  these  proceedings,  but  never  gone  so  far  as 
to  admit  such  barbarisms  as  to  demand  a  house  by  the 
desoipdon  of  an  acre  of  land.  If  that  should  come  to  be 
the  case,  my  jfriend,  Mr.  Morton,  might  be  turned  out  of 
his  mansion  house  in  Oxfordshire,  by  legal  process,  With- 
out any  previous  notice ;  for  a  plaintiff"  recovering  a 
verdict  for  a  parcel  of  land  in  that  county,  need  but  point 
out  to  the  sheriff,  when  he  attended  him  to  execute  the 
writ  of  possession,  that  that  house  stood  on  the  acre  of 
land  for  which  his  ejectment  was  brought,  and  the  business 
^ould  be  done. 

I  admit,  also,  the  position  in  Co.  Lit.  4 :  but  that  is  in 
the  case  of  a  man's  own  grants,  which  are  to  be  construed 
strictly  against  him,  and  liberally  for  the  grantee.  So 
4  Co.  87,  the  warrant  of  attorney  f(»r  a  house  being 
entered  in  a  plea  of  land ;  and  the  recovery  over  in 
value,  being  of  the  land  of  the  vouchee,  yet  the  precipe 
is  not  so.  In  Cro.  Jac.  654,  in  ejectment,  the  word 
domo  was  used  instead  of  messuagio,  and  allowed, 
because  there  was  convenient  certainty.  Palm.  3S7. 
S.  C.  11.  Co.  55,  Savifs  case.  SaOc.  254.  Show.  838. 
Not  said  how  much  arable,  and  how  much  pasture,  yet 
allowed  for  the  same  cause.  Str.  695.  Lord  Raym. 
1470.  An  ejectment  lies  de  parte  domds ;  so  that  the 
plaintiff  might  have  so  described  it,  and  all  been  wdl  as  to 
this  point ;  but  there  is  no  case  where  such  latitude  has 
been  allowed  as  the  plaintiff  now  contends  for. 

FF 
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1757.  2dly,  It  appears  by  the  verdict,  that  the  ground  now 

claimed  by  the  plaintiiF  is  part  of  the  highway;  and 
there  is  much  confusion  in  the  old  books,  to  whom  the 
soil  of  a  highway  belongs ;  some  cases  saying,  that  it 
\    belongs  to  the  owners  of  the  lands  on  each  side,  eadi 

^  ^  having  a  property,  usq.  ad  fi/um  via ;  but  now,  I  admit, 
it  is,  primifacie^  looked  upon  as  part  of  the  lord^s  waste : 
and  the  pliuntifF  is  here  found  to  be  lord  of  the  manor; 
and  I  agree,  that,  as  such,  he  is  entitled  to  all  profits  that 
are  consistent  with  the  public's  right  of  passage.  But,  I 
apprehend,  there  is  no  authority  to  shew,  that  he  may 
recover  seisin,  and  possession,  of  this  by  the  spedfiic 
remedy  of  ejectment 

In  the  case  of  Lade  v.  Shepherd^,  i  Str.  1004,  it 
appears  to  have  been  a  doubt,  whether  trespass  would  lie^ 
though  it  wasr  there  at  length  so  adjudged.    So  here,  if 

_  * 

the  pbuntiff  has  sustained  any  particular  damage  to  this 
qualified  property  of  his,  he  may  recover  damages  in 
trespass,  but  not  the  possession,  and  this  for  avoiding 
drcuity  of  action ;  for,  if  he  does,  he  will  be  liable  to  «i 
indictment  for  continuing  the  nusance.  2  Inst.  834. 
As  to  the  case  in  Fitz.  Ab.  77,  of  the  king^s  right  to  the 
rent,  that  was  in  respect  of  his  prerogative ;  by  virtue  of 
which  he  does,  on  an  ad  quod  damnwm^  not  only  licenfie 
the  narrowing,  but  the  total  discontinuance  of  a  highway. 
But  there  is  no  authority  to  say,  that  the  owner  of  the 
soil  can  deprive  the  public  of  any  part  of  an  andent 
highway,  though  he  leaves  a  very  sufficient  way.  There- 
fore, in  Cro.  Jac.  446,  a  custom  to  lay  logs  in  the  broad 
part  of  the  highway,  leaving  sufficient  passage,  &C., 
was  held  ill,  as  being  a  prescription  for  a  nusanoe. 
Indeed,  where  the  way  is  over  common  fields,  the  owner 
may  inclose,  leaving  a  sufficient  way,  and  oonstandj 
miuntwiing  it,  &c. 


K.B. 
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The  opinion  of  Lord  Hardwicke^  (which  Mr.  Morton        17^7* 
has  anticipated)  though  at  N/si  Prius^  is  a  great  autho-  ^     ^^ 

.       .  «  »  &  GOODTITLE 

nty  m  my  favour. 

Mr.  Morton^  in  reply. 

Mr.  Gould  hiis  been  forced  to  have  recourse  to  in- 
ference, and  presumption,  in  order  to  shew,  that  any 
part  of  the  land  demanded  is  built  upon.  But  if  the 
fact  be  so,  the  wrong  doer  shall  not  bar  me  of  my 
demand,  by  altering  the  face  of  my  property.  As  if  my 
lessee  builds  a  house  upon  the  land,  (which  act  is  waste) 
that  shall  not  bar  me  from  demanding  my  land.  And 
no  inconvenience  can  arise  from  the  mistake  of  the  sheriff 
in  delivering  possession,  because  it  is  always  at  the  peril 
of  the  plaintiff,  who  generally  attends  to  shew  it :  other- 
wise, the  recovering  a  part  of  a  house  would  be  as  unintel- 
ligible as  the  present  case ;  and  if  the  plaintiff  takes,  under 
the  writ  of  possession,  any  thing  which  he  did  not  recover 
by  the  ejectment,  the  defendant  may  be  remedied  by  a 
writ  of  error.  I  agree,  that,  on  a  writ  of  ad  quod  damnum ^ 
duly  returned,  the  king  may  authorize  the  setting  out  of 
the  highway  in  another  place,  which  is  a  strong  argument 
to  prove  the  right  of  the  owner  to  the  soil ;  for,  afler  the 
king's  licence,  it  immediately  becomes  his  absolute,  ex- 
clusive, property,  as  much  as  any  part  of  his  estate. 
There  was  no  doubt  in  the  case  of  Lade  v.  Shepherd,  but 
he  might  maintain  trespass.  As  to  what  has  been  said 
about  the  circuity  of  action,  that  is  no  excuse  to  keep 
the  plaintiff  out  of  possession  of  his  property ;  and  if  a 
criminal  prosecution  should  be  commenced  against  him 
for  continuing  the  nusance,  when  he  has  recovered  the 
possession,  he  must  answer  for  It  But  the  owner  miCy 
exercise  every  right  of  ownership  that  is  not  inconsistent 
with  the  public  easement:  and  the  act  of  ^.  III., 

F  fS 
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1757.  directing,  that  no  straw,  or  rubbish,  shall  be  laid  on  the 
high-way,  where  it  is  not  twenty  feet  broad,  seems  to  infer, 
that  there  may,  where  the  way  is  of  greater  breadth,  and 
that  it  shall  be  no  nusance. 


600DTITLE 
Alkbs. 


K.  B,  As  to  the  case  of  the  logs,  in  Cro.  Jacj  that  was 

trespass  for  a  particular  damage  which  the  plaintiff  had 
received  by  his  horse  ^tumbling  against  them,  and  throw- 
ing him;  where  there  can  be  no  doubt  but  an  acdon 
will  lie,  as  he  had  an  equal  ri^t  to  pass  over  any  part 
of  the  highway,  though  it  should  be  half  a  mile  broad. 

Lard  Mansfield^  C.  J. 

I  have  little  doubt  upon  the  case:  and  I  find,  that  the 
reason  why  this  matter  came  to  be  found  in  a  special 
verdict,  was  merely  on  account  of  the  great  deference 
paid  by  my  brother  Foster,  who  tried  the  cause,  to  the 
supposed  opinion  of  Lord  Hardwicke,  in  the  case  of  Sir 
Bourchier  Wret/ :  but,  as  nobody  owns  the  note  of  that 
case,  and  it  is  so  very  shortly  stated,  that  it  does  not 
appear  what  the  action  was  for,  it  is  no  more  an  autho- 
rity than  the  cases  said  to  have  been  determined  otherwise 
by  Ch.  Baron  Pengelli/y  and  Mr.  J.  Powell  (two  great 
judges);  and  therefore,  as  those  cases  come  unauthen- 
ticated,  I  shall  lay  them  all  out  of  the  question,  and  con- 
sider it  as  res  integra. 

The  case  appears  to  be,  that  the  defendant's  ancestor 
had  encroached  on  the  waste  of  the  lord  of  the  manar, 
which  was  also  part  of  the  highway,  and  in  the  street, 
and  had  built  upon  it;  (for  I  agree  with  Mr.  Goiddf 
that  the  words,  without  his  house,  mean  the  old  house) 
upon  which  two  questions  arise. 

1«  The  first)  and  principal,  (me,  whether  an  gectment 
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will  lie  for  the  owner  of  the  soil  in  a  common  high-        175?. 

way?  '"^^ 

GOODTITLX 

Sdly,  If  it  will,  whether  the  plaintiff  in  this  case  has         ^^' 
sufficiently  described  the  parcels  he  would  recover  ?         ^    Alkbe. 


1.  As  to  the  first  of  these  questions,  it  is  granted,  the 
owner  has  a  right  to  the  soil,  and  all  advantages  arimng 
from  it  that  are  consistent  with  the  servitude  to  the 
public,  which  is  a  right  of  passage  only,  and  so  far  it  is 
the  king's  highway,  1  Ro.  Abr,  392;  but  there  are 
many  great,  and  valuable,  benefits,  that  may  arise  to  the 
owner,  which  are  entirely  consistent  with  the  servitude  to 
the  public,  viz.  fi'ees  growing  in  the  highway,  mines 
running  under  it,  of  which  there  have  been  instances  to 
an  immense  value :  and  in  cities  and  large  towns  very 
great  advantage  may  arise  by  carrying  water  in  ppes 
under  the  streets.  And  the  case  of  the  ad  quod  dam- 
ftum,  to  turn  the  course  of  the  highway,  is  a  strong  cir- 
cumstance to  prove  this  ownership ;  for,  upon  taking  away 
the  servitude,  it  immediately  becomes  the  absolute  pro- 
perty of  the  owner ;  and  indeed,  if  others  having  a  right 
of  easement,  &c.,  was  a  bar  to  the  owner^s  remedy  by 
ejectment,  it  would  hold  equally  in  the  case  of  commons, 
fiurs,  and  markets ;  but  this  is  not  so,  nor  can  any  reason 
be  given  why  the  owner  in  this  case  should  not  have  his 
ipecific  remedy,  which  alone  can  do  him  complete  justice. 
Suppose  he  had  been  dissased  of  this,  would  not  an 
aafflze  have  lain  ?  It  certainly  would ;  nor  is  the  seisin,  (mt 
possesion,  to  be  recovered,  atiy  obstruction  of  the  public's 
right,  but  transit  cum  onere.  And  if  the  case  be  so 
where  the  freehold  is  in  demand,  why  not  in  ejectment  ? 
It  is  admitted,  trespass  lies,  and  yet  there  both  property, 
and  possession^  are  nepessary :  and  thegreat  question  that 
there  was,  whether  a  highway  might  be  g^ven  in  evidence 
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1757.        on  not  guilty  in  trespass,  in  the  case  of  Grey  t.  the 

^*^         Duchess  of  Marlboroughj  concermng  a  highway  over 

GooDTiTLS    Windsor  Park^  where   Ftngdly^  C.   B.,  and   Baron 

^*  Comym^  were  of  opinion  that  it  might,  proves,  that 

Alkee.      trespass  may  be  brought  for  damage  in  a   highway; 

though,  as  to  the  point  in  that  case,  it  has,  I  am  told, 

(which  I  did  not  know  before)  been  nnoe  held,  in  the 

case  of  Selwyn  v.  Courtney^  Trin*  18  and  14  G.  II.,  by 

eight  judges  against  two,  that  a  highway  cannot  be  given 

in  evidence  on  not  guilty.     Upon  the  whole  ^  this 

question,  I  think  the  owner  of  the  scnl  has  a  pruperly, 

and  a  right  to  recover  the  possession  of  it  by  ejectment; 

and  that  an  acUon  for  damages  would  be  inadequate  in 

many  cases,  as  that  of  mines,  &c. ;  and  that  it  can  be  no 

inconvenience  to,  or  affect  the  right  of  the  public 

I  come  now  to  the  second  question,  which  is,  whether 
the  declaration  has  sufficiently  described  it,  or  should  have 
demanded  it  as  a  messuage,  or  as  part  of  a  messuage? 

Now,  I  think  the  present  description  is  more  proper 
than  the  other.  What  is  it  that  the  plaintiff  has  a  rigbt 
to  ?  To  die  land :  and  if  he  had  demanded  the  building, 
which  is  the  nusance,  this  would  let  in  Mr.  Gtmlii 
argument  about  the  circuity  of  action,  much  stronger  than 
at  present ;  for  he  here  does  not  demand  the  nusance, 
nor  any  thing  but  what  he  has  a  right  to,  the  land. 
And  whether,  independent  of  all  these  drcumstanoes, 
land  that  is  partly  built  upon  be  not  properly  demandaUe 
as  land,  may  be  a  question.  In  ejectment  the  same  pre^ 
cision  is  not  required  that  is  necessary  in  a  praxipe, 
where  the  parcels  must  be  so  pointed  out  to  the  sheriff, 
that  he  may  himself  know  where  to  find  them :  but  this  is 
not  necessary  in  ejectment,  where  the  plaintiff  attends  the 
sheriff  in  delivering  possession,  which  b  a  mere  fictitious 
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proceeding,  and  under  the  power,  and  control,  of  the         1757 • 
court ;  8o  that  if  a  pkmitifF  takes  possesion  of  wrong         ^"^ 
lands,  8cc.,  or  more  than  he  recovers,  the  court  will  set  Goodtitlk 
aside  the  judgment,  for  error.     Str.  695.     2  Lord  Rai/m.         ^^'* 
1470.     An  ejectment  lies  for  a  piece  of  land^  part  of  a    y~"f^ 
house,  a  passage  room  in  a  house,  Sir.  54 :  it  lies  for        ^   •. 
common  of  pasture :  and  the  common  shall  be  supposed 
to  be  appurtenant,  or  appendant,  for  the  sake  of  the 
specific  remedy;  and  it  may  be  brought  for  tithes:  and 
delivering  any  thing  in  lieu,  and  in  the  name  of  tithes, 
transfers  sufGcient  possession :  and  there  is  a  case  in 
Dyer,  47,  where  it  was  resolved  by  four  judges  against 
three,  that  he  in  reverter  bringing  a  formedon  for  land 
whereon  the  tenant  in  tail  had  erected  a  house,  and  died 
without  issue,  might  demand  it  as  land;  which  would 
hold  much  stronger  in  the  case  of  an  ejectment. 

The  defendant,  in  this  case,  comes  before  the  court  in 
no  very  favourable  light,  but  as  a  tenant  that  holds 
over;  yet  I  should  have  been  sorry  to  have  seen  him 
ousted  of  his  possession  by  means  of  his  obstinacy,  as  I 
think  he  would  not  be  entitled  to  relief  even  in  a  court  of 
equity ;  but  I  am  relieved  from  that  uneasiness  by  the 
candour  of  Mr.  Morton^  who  undertakes  that  a  new  lease 
shall  be  granted  of  the  spot  where  the  wall  of  the  house 
stands,  &c.  for  a  long  term  of  years. 

I  am  clearly  of  opinion  with  the  plaintiff,  on  both 
points. 

Denisony  J. 

I  am  by  no  means  satisfied  that  the  case  before  Lord 
Hardwicke  was  as  it  has  been  cited,  or  tliat  that  great 
man  ever  declared  that  an  ejectment  would  not  lie  in  this 
case.     It  is  agreed,  trespass  will,  and  where  is  the  dif«- 
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1757,  ferenoe  between  that  and  ejectment  ?  In  one  you  reoorer 
damages  fpr  an  bjury  done  to  your  property,  and  in  the 
other,  the  possession  of  your  property. 


I  see  no  di£Sculty  in  delivering  possession;  there  is 
K/b.  much  more  difficulty  in  the  case  of  predial  tithes,  where 
the  judgment  may  be  in  the  winter  time,  when  no  such 
tithes  arise,  and  yet  a  way  is  found  out  to  deliver  pos- 
sesion; and  here  the  possession  of  the  owner  of  the  schI, 
does  not  at  all  interfere  with  the  easement  to  the  public ; 
who,  at  the  same  time,  may  have  an  indictment  for  anu* 
sance  in  sinking  a  jnt,  &c^  and  the  owner  trespass  for 
the  damage  done  to  his  soiL 

* 

2.  I  think  the  premises  are  properly  described:  the 
land  is  what  the  pkdnliff  had  a  right  to.  The  opmon  of 
the  four  judges,  in  the  case  in  Dyer,  seems  to  me  to  be 
the  better  ofHnion,'and,  I  think,  is  good  law:  and  that  is 
the  case  of  a  real  action ;  much  more,  therefore,  ought 
such  description  to  be  good  in  an  ejectment,  where  so 
great  precision  is  not  required. 

Foster,  J. 

I  am  of  the  same  opinion  in  both  points.  I  think  the 
resolution  in  Dyer  is  very  right,  seeing  the  demandant 
claimed  secundum  formamdoni,  and  the  land  was  all  that 
was  contained  in  the  deed. 

There  can  be  no  doubt,  but  the  owner  of  the  soil  is 
entitled  to  all  the  profits  in  a  highway,  both  above  and 
under  ground :  and  the  case  in  Fitzh,  is  agreeable  to  the 
then  prevailing  opinion,  that  the  ]ungj*jure  coronw,  was 
.entitled  to  all  wastes  throughout  the  kingdom ;  and  all 
lords  of  manors  claim  them  under  some  grant,  ori^nally 
from  the  crown. 

Judgment  for  the  plaintiff 
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MASTER,  AND  FELLOWS,  OF  ST.  JOHN'S 
COLLEGE,  IN  CAMBRIDGE,  agt.  TODDING- 
TON,  and  the  BISHOP  OF  ELY. K.  B. 

On  a  motion  for  a  prohibition,  founded  on  a  suggestion,  The  Bishop 

that  the  bishop  had  recdved,  and  proceeded  on  Todding"  ofE^^  ^'"^ 

ton^s  appeal  &om  the  judgment  of  the  college,  when,  in  g^^  ^f  ^^ 

fiict,  he  had  no  right  to  viat  in  this  case :  coUege  of  St. 

John,  by  the 
founder's 

Last  term,  the  matter  was  aigued  as  follows ;  viz.         statutes,  has 

all  the  inci- 
dental pow* 

Mr.  YorkCy  (Sohdtor  General)  for  Toddington,  and  ers  of  a  ge- 

the  bishop.  neral  visitor, 

though  some 
appals  are 
The  facts  which  gave  rise  to  the  present  contest  are  as  given  to 

follows:  Dr.  Keton  having  added  two  fellowships,  and  osiers,  and  a 
two  scholarships,  to  the  old  foundation,  by  indenture'  of  time  ap- 

covenants,  dated  the  27th  of  October^  22  Hen.  VIIL,  P?"»ted  for 

between  Sir  Anthony  Rtzherbert,  and  Dr.  Ketm,  of  the  tions^Md 

first  part,  the  chapter  of  the  church  of  Southwelly  of  the  new  fellow* 

seconi  part,  and]  the  master,  and  fellows,  of  St  John's  J^  ^^£^. 

College,  of  the  third  part ;  the  coll^  (who  are  the  only  ed  by  a  deed 

covenanting  parties  throughout  the  deed)  covenant  to  add  ?^  covenants, 

two  fellows,  and  two  scholars,  to  thirir  old  foundation,  with  gtipulation 

the  same  jprivileges,  wages,  &c.,  as  the  others ;  and  that  for  the  ob- 

each  of  these  two  fellows  should  have  £l.  6s.  8d.  more  •««^ce  of 
i  **  .  the  old  sta- 

than  the  others :  that  Sir  A.  jP.,  and  Dr.  K.^  should  nomi-  tutes  is  con-* 

nate  th^m  for  thdr  lives,  and  then  the  right  of  nomination  Gained,  held, 
devolve  to  the  college,  provided,  that  the  persons  so  to  risdictionex- 
be  elected  by  the  college,  should  be,  1st,  choristers  of  the  tends  equally 
church  of  Southwells  2d,  if  there  should  be  no  such  fit,  J^J/Z^ch"* 

new  founda- 
tion, though  a  remedy  by  distress  is  reserved  to  a  chapter,  in  the 
event  of  the  feUowships.remainiog  vacant,    l  Burr.  158.    S.  C. 


K.B. 
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1757.        then  such  as  had  been  choristers  there  three  years:  Srd, 

^^'^^^  ,     and  in  default  of  such  fit,  &c.,  then  should  be  nadves  of 
St.  John  s     . 
College,    that  county. 

Cambridge, 

agt.  At  a  late  vacancy,  among  other  candidates,  were  the 

T0DDIN6-  said  Toddington,  who  had  been  a  dioristcr,  and  so  fdl 
TON^  ^  within  the  second  description,  and  William  Craven^  who 
was  only  a  native  of  the  county,  and  so  feQ  under  the 
third  description.  The  master,  and  fellows,  thou^t  fit 
to  elect  Craverty  objecting  to  Toddington,  that  he  was 
mutilated,  (having  lost  part  of  the  fingers  of  his  right 
hand)  and  they  are,  by  their  statutes,  forbidden  to  elect 
any  such  into  their  body. 

Upon  this,  Toddifigton  appealed  to  the  Bishop  of  Ely^ 
as  general  visitor,  who  wrote  to  the  college,  to  let  them 
.  know  such  appeal  was  promoted,  and  desired  to  know  on 
what  ground^  they  bad  proceeded ;  and  the  coU^e^  in 
their  answer  to  that  letter,  address  the  bishop  as  their 
viator,  though  they  now  contest  his  viatatorial  power. 

In  the  deed  I  before  mentioned,  it  was  agreed,  that  Dr. 
JT.  should  be  at  liberty  to  make  orders,  &c.,  not  incon- 
sistetii  with  the  old  foundation ;  and  that  the  two  fellows, 
and  scholars,  should  be  obedient  to  the  old  statutes,  and 
to  such  new  ones,  not  inconsistent,  &c. :  and  if  the  master, 
and  fellows,  should  neglect  to  keep  the  said  fellowships, 
&C.,  filled  up,  they  should  forfeit  to  the  chapter  of  South- 
well forty  shillings  ^  month,  to  be  recovered  by  distress. 

Two  objections  have  been  made  to  the  bishop's  right 
of  proceeding :  1st,  that  he  is  not  visitor  of  this  college 
generally y  as  to  the  election  of  fdlows,  &c. 

2dly,  If  he  be  so  as  to  the  old  foundation,  yet  he  is 
not  alio  that  annexed  by  Dr.  K. 
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As  to  the  first  of  these  objections.     It  appears  hj  the  1757. 

statutes  of  the  college,  ^ven  them  by  Queen  Elizabeth^  ^"^^ 

that  the  bishop  is  general  viator ;  and  though  there  is  a  q!Jj^,^^\ 

sa\dng  of  legislative  power  to  the  dttwn,  (as  is  usual  in  all  Cambiidge, 

royal  foundations)  yet  the  visitor,  eo  nomine^  has  t  ri^xt  ^^^ 

of  appeal,  as  incident  to  his  office ;  and  has  thereby  an  ToDnnro^ 

absolute  jurisdiction,  not  to  be  Appealed  frotn,  as  is  Ifddl  ton. 

down  in  Phillips  v.  Bufy,  Skin.  447,  &c. ;  and  in  Dr.  ^^}^ 

Bentlei/  v.  Bishop  of  Ely,  tltzg.  806,  Str.  797,  and  Dr.  ^-  ^• 
Greene  v.  Dr.  Ruthefford,  before  Lord  Hdrdtsncke,     Bo 
nomine,  as  viintor,  he  has  a  right  to  restore,  or  depnve, 
the  fellows.     Sir  Thomas  Jones,  176. 

And  though^  by  the  statutes  made  in  this  case,  he  is  not 
to  visit  generally,  but  at  stated  times,  yet  upon  a  par- 
ticular grdvamen  he  may  proceed  at  any  time. 

2dly,  If  he  is  visitor  as  to  the  old  foundation,  tiie 
policy  of  these  sodeties  requires^  that  he  should  have  the 
same  power  as  to  the  new  fellowships.  Sec,  which  are. 
annexed,  or  it  would  introduce  the  greatest  confusion ; 
and  though  the  new  foimder  might  have  made  a  pmticular 
body  of  statutes,  yet  they  must  have  been  comdstebt  with 
the  old;  but  here  he  has  made  nMe:  e|id  thottgk  thb 
was  once  doubted  by  HoU^  C.  J«,  in  Jennins^s  case,  B  Mod. ' 
421,  yet  it  was  clearly  established  hy  Lord  Chancdlor 
Hardwicke^  31  May,  1747,  in  tiib  case  of  the  Jttofiiep 
General,  at  the  relation  of  MapUiqft,  v.  the  Master,  and 
Fdlows,  cS  Clark  Hall,  that,  if  no  particular  visitor  be 
appointed  fo^  tbe  new  foandatidn,'the  old  visitor  must 
visit  for  it,  &c. 

Sdly,  If  so,  the  question  will  b^  whether  the  [giving  a 
power  of  distress  to  the  chapter  of  SouihvoeU,  on  any 
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1757.       neglect,  &c,  takes  away  the  visitatorial  power,  as  haying 

^— ^'*^  ,     substituted  another  remedy? 
St.  John  s 

Csmhrid^       Answer. — ^Thisisnot  <mI  tclem;  it  is  no  remf^y  to  the 

^^^         party  particulacly  injured ;  but  even,  if  it  were^^jt, would 

ToDDiKG-    ^*^^  deprive  him  of  his  other,  remedy,  tliey  being  fq^seyeral 

TON.         purposes.    1.  The  distress,,  to  satj^  the  dain^g^  occa- 

^f*^      sioned  by  the  delay.    2.  The  appeal,  to  procure  the  party, 

K.  Br       having  die  right,  to  be  appcnnted.    S  Str.  1061,  pn*  the 

penalty  for  marrying  without  banns,  or  licence, ;  it  u| 

held,  the  par^  is  also  liable  to  ecclesiastical  censuML: 

The  only  end  of  the  clause  of  distress  was,  to  prevent 
collufflon  between  the  coll^,  and  the'.viatoj^;^'^ there 
was  no  other  remedy  of  proceeding  agunst^the ^visitor, 
who  is  an  absolute  judge.  Whether  he  derives  his  autho- 
rity from  the  common  law,  (as  the  common  lawyers,  HoU, 
&C.,  hold,)  as  incident  to  the  founder^s  e4tate,.or  (as  SUl" 
Ungfket^  and  other  ecclesiastics,  h%ye^'l\€^,^xtm^e  dvil 
law,  is  not  the  question*.  4  Mod,  438.  Sktn,  S68. 
Comb.  869. 

Lord  Mansfieldy  C.  J.,  mentioned  two:cases  where  the 
visitor  of  the  old  foundation  hadextifcised  it  over  the  new: 
viz.  University  College,  fojmded'hylKinjg' Alfred,  and 
William  of  Durham^  and'JesuiColiigey  founded  by  the 
Earl  of  Pembroke^  and  Sur  Inline  Jenkins.  . 


•    9 


It  bong  rather  late  ^  in  the  forenoon,  the  court 
put  off.4he  reD(}ainder  of  the  argument  till  the 
next  day,  when  it  was  resumed  by 

Sir  Richard  Uoydy  on  the  same  side. 

I  shall  range  what  I  have  to  offer,  under  the  following 
heads. 
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1.  Whether  the  bishop  is  a  general  visitor  of  the  .      1757< 
members  of  the  old  foundation  ?  i.  e..  Whether  his  power    «    ^^   , 
extends  to  the  placing,  or  depriving,  fellows,  &c.  ?  Collegs 

Cambridge, 

S.  If  80^  whether  it  extends  to  those  of  the  new  in-         agt. 
grafled,  or  annexed,  foundations  ?  And  Toddiko- 

TON. 

S.  If  that  also  be  so,  yet,  whether  in  this  particular        ^ 
case.  Dr.  K.,  the  founder,  has  not  appointed  another 
remedy;  viz.  the  power  of  distress  to  the  chapter  of 
Southwell,  so  as  to  oust  the  general  visitor  of  his  ju* 
risdiction,  as  to  that  foundation  ? 

As  to  the  first  of  these  questions.  The  spot  on  which 
the  college  is  built,  wasa  priory  belonging  to  the  bishops 
of  Ely :  who  gave  it  to  Margaret,  Countess  of  Richmond, 
for  this  purpose,  upon  her  agreeing,  they  should  be  visitors; 
and  in  Dr.  Fisher's  statutes,  (who  was  executor  to  the 
foundress)  which  were  those  in  use  when  Dr.  K.  gave  his 
benefaction,  die  bishops  are  expressly  appointed  visitors, 
and  the  bishop  was  actually  in  possession  at  that  time : 
and  though  the  college  consented,  that  Dr.  K.  should 
have  power  to  make  orders,  &c.,  yet  they  stipulate,  that 
such  orders  shall  ^not  be  repugnant  to  the  old  statutes, 
and  that  his,  fellows,^  &c,  shall  be  sworn  to  observe  them ; 
and,  it  is  admitted/ he  never  gave  any  new  statutes. 

They  seem  to  have  been  incorporated  or  grafled  into 
the  old  stock,  as  every  new  member  of  a  ccnrporation  is, 
let  him  gain  his  fireehold  by  purchase,  or  otherwise. 

Though  Dr.  K.  paid  i^400  for  this  endowment,  yet  no 
particular  fund  is  appropriated,  but  thdr  salaries  arise  out 
of  the  common  stock ;  whereas  in  die  case  of  Dr.  Green 
y.  Rutherford^  which  is  said  to  be  in  pcnnt,  the  living 
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1757*  there  in  question  was  only  collateral)  and  no  part  of  the 

^^^^^  cdl^re  revenue,  and  they  merely  trustees. 
St.  John's 

College, 
Cambridge,       As  to  Queen  Elizabeth^s  statutes,  they  found  the  bishop 

agi,  in  possession,'  and  full  exerdse,  of  this  authcmty ;  and 

ToDDiNG-  therefore  it  is  rather  to  be  wondered,  that  they  say  so 

TON.  much  as  they  do  concerning  his  viatatorial  power,  than 

that  th^  say  no  more. 


K.B. 


In  the  chapter  de  ambiguis  tnterpretandis,  the  Ushop 
i»appointed  to  interjnret,  &c,  and  the  college  are  sworn 
to  abide  his  determination ;  and  consequently,  upon  the 
deformity,  or  mutilation,  of  the  candidate,  &c. :  and  is  it 
probable,  that  he  would  inteipret  a  person  to  be  insigniter 
deformiSf  whose  defimnity  could  not  be  peroayed  when 
he  had  gloves  on  ? 

-In  the  diapter  de  t?m^a/»pne,  the  words  are,  ^  We 
oommend  the.  visitation  of  the  college  to  the  reverend  the 
biahops  of  Ely;^  and  the  college,  here,  means  all  the 
raembera 

Again, ''  as  there  is  no  institution  so  perfect,  but  that 
it  may  be  frustrated  by  corrupt  ministers,  therefore  the 
bishop  ahall  have  power  to  depnve,  or  expel,  the  master, 
or  any  others ;  and  if  any  differences  should  arise  between 
the  master,  and  fellows,  they  are  to  apply  to  the  bishop.^ 

Here  are  express  powers  given  to  him,  which  were  not 
necessary;  because,  eo  nomine y  as  viator,  they  are  in- 
cident to  his  office ;  as  in  a  chapter  of  incorporation,  it  is 
not  necessary  to  grant  them  a  common  seal,  &c.  though 
itis  often  done. 

Sd.  ThereJi)eing  no  new  visitor  ajqxHnted  by  Dr.  iC., 


K.B. 
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the  new  members,  as  partof  the  ancient  oorporatiQn,  must        1757. 

be  subject  to  the  ancient  visitor.      Dr.  Green  v.  Dr.         ^^^^ 
T>  .,     X.    ,  St.  JoHN*s 

Rutherford.  College, 

Cambiidge, 
Sd.  The  nomine  ptena  does  not'  oust^  or  impeach^  the  agt» 

visitatorial  power;  as  in  the  case  of  penalties  for  non-    Tooding^ 
payment  of  rent,  they  are  no  ^cuse  for  not  paying  it,  for        ^^^• 
it  must  be  paid  at  last ;  but  are  by  ^ay  of  ptmishmmit 
for  withlxdding  it. 

Serjeant  Hewitt,  on  the  same  ttde,  iiftade  die  ^ame 
divisions,  and  argued  much  to  the  same  et^L  He  con- 
tended, that  Queen  Eiizabeeh's  statutes  r^cx)gnized  -  the 
bishop's  right  of  visiting,  which  he  had  exer^i^ed  fiom  the 
foundation  to  that  time ;  that  he  was  general  •viskor ; 
and  though'  some  parts  of  the  statutes  appcnnt  the  4amd  tor 
his  visitations,  and  the  persons  who  shall.call  hiiadn,yet 
that  must  be  considered  of  genend  visitations;  b^t  as  to 
particular  acts  of  vifitation,  h^  ttuiy  exercise  theto  at^any 
time,  and  at  any  place :  he  irto  visit  whenever  any  gri^- 
ances  are  to  be  redressed,  and  notified  tohim.by  iqipeal. 
That  no  precise  form  of  words  is  necessary  to  iqipoint  a  vi- 
sitor ;  and,  as  that  power  must  be  vested  somewhere,  and 
originally  in  the  founder,  and  his  hdro;  •  and,  as  the  Ushops 
oi  Ely  have  acted  as  visitorg  fox  Buch'a  number  of  years, 
it  must  be  presumed,  they  had«a  lawful  grant,  ^&c. 
TV.  11  and  IS  Geo.  II.,  Dndfor/mvy;  the  Archbishqp 
of  Canterbury,  where  the  doctor,  a  fellow  of  Merton  Col'* 
lege^  appealed  to  the  archbiahcp,  as  visitdr  ;*  >and  though 
the  collie  contended,  that  the  Bishc^  :bf  Limeobv^was 
their  visitor,and  tibere  were  words  in  their  statutes  wfaiah 
seemed  to  import  it,  yet  it  appearing,  that  the  anshbishop 
had  always  exercised  the  visitatorial  power,  and  not  the 
Bishop  of  Lincoln,  it  was  said,  by  Leey  C*  J.,  and  the 
eourt,  that  though  usu^  woidd  not  give  a^rig^ty  yetit  was 
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l^5jr.        astrangjnesumptioiiQf  one;  and  the  whole  court  refused 

^*^         the  prohibition:  and  a  case  in  Fentris,  165,  was  then 

St.  John  s   ^^^  |,y  ^he  C.  J.,  and  he  obsenred,  that  nobocty  else 

TON.        fellowships^  made  near  half  the  members;  'f that  they 
"^-^v*-      had  voices  in  elections,  &c,  and  tookfthe  »<MUh8,'  &c,  as 
K*  B.        f]jg  qIj  ^jii^  ^^  im^  ^  pursuance  of  the  old  statutes. 

Mr.  Perrott^  on  the  same  ade. 

« 

Beyond  all  doubt,  the  Ushop  was  gmend  visitor  under 


.r,  -N 


the  old  foundation ;  and  thoii^*  the  crown  might  have 


power  of  making  a  new  set  of  statutes,  they  had  none  to 
oust  the  visitor.  That  .no  particular  fofnsk  of  words  is 
necessary  in  appointing  a  .visitor,  was  resolved  HiL  Sd 
Geo.  II.,  Rex  v.'Bishqp  of  Lincoln;  and  though  the 
times  of  his  general  vLdtation  are  restrained,  that  he  might 
not  be  a  burden  to  the  ooll^,  yet  he  was  at  all  times  to 
redress  particular  grievances,  and  so  it  was  resohred  in 
Philips,  and  Bury. 

As  to  the  second  head,  viz.  that,  of  necessity,  the  old 
visitor  must  vLnt  the  new  foundations  till  some  other  was 
appcnnted;  I  shall  narrow  this  part  of  the  case.  .  In  the 
contract  between  Dr.  K.  and  the  college,  the  iiitentioa  of 
all  the  parties  is  to  be  considered.// The, collie. have 
made  it  part  of  thdr.  terms  with  the  doctor,^that  his 
fellows,  &c  shall  be  governed  by/the  old  statutes,  or  new 
ones  not  repugnant  to  them;  J  and  .therefore  I  submit  it, 
that  it  was  the  parties'"  intention,^he  should  visits  &c 

As  to  the  third  head.  . The  nominepcen^^  was  to  the 
chq>ter  of  Souihwell,  to  satisfy  the  damages  they  sus- 
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tained  by  the  not  electing  one  of  their  choir,  which        1757. 
would  be  a  prejudice  to  them:  but  this  would  be  no         *^v\-r 
recompense  to  the  particular  person  grieved,  whose  only    p  *  John  d 
specific  remedy  is  on  appeal  to  the  visitor ;  and  where-  Camlnidfle'i 
ever  a  man  has  a  right,  the  law  will  give  him  a  remedy.  w. 

T0DDIN6- 
Sir  Samuel  Prime,  on  the  other  side.  tok. 


The  gentlemen  on  the  other  side  have  argued  on  a 
postulatum  which  I  cannot  grant  them';  viz.,  that  the 
bishop  is  general  visitor  of  the  old  foundation. 

To  every  foundation  of  this  sort  a  power  of  visitation 
is  incident ;  which  is  general,  abscdute,  and  unconfined, 
and  subject  to  no  law  but  the  discretion  of  the  visitor, 
and  yet  is  conclu^ve  in  the  first  instance :  and  though  in 
James  Bagg^s  case,  11  Co.,  it  was  held,  that  an  assize,  or 
special  action*  would  lie,  yet  that  was  denied,  and  Exploded, 
in  Phillipsy  and  Bury,  which  is  a  governing  case,  and  has 
resolved,  that  this  very  extensive  power  remains  in  the 
founder,  and  his  heirs ;  |i,nd,  iii  defmilt  of  suqh,  devolves 
to  the  cro¥ai,  as  a  royal  escheat,  and  remains  there  till 
granted  away;  and  as  the  whole,  so  tmy  part  of  the 
visitatorial  power,  not  granted,  remains  in  them :  and  such 
-grant  must  be  express,  and  not  collected  by  inference. 
ft  P.  fVilliamSj  325,  (the  case  of  Birmingham  Schoolv) 
Eden  v.  Foster, 

On  these  principles,  then,  I  protest  against  the  third 
question  made  in  this  case. 

Neither  the  bishop,  as  ordinary,  nor  any  of  the. 
common  law  courts,  have  a  right  to  interfere  in  thegie 
matters,  but  the  heir  of  the  founder,  or  his  grantee. 


K.B. 


G  G 


K 
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rysf^  Ist.  Then  the  bishop  aever  wm  general  visitor  of  A* 

^"'^'^       old  fbunda^n;  and  aigiimento  Scam  the  woid  visitar 
c'    KftE.    ooeumng  here  and  there  in  the  stamtes,  are  inesBC^ 
CaaibsidBe,  as  theyi^te  to^and  areTe8tndiiedyaiidqiiatifi0d,fa7y.t^ 

A^         wiffds  with  whidi  they  are  oomiected,  describing  llie  par* 
Tdi^Mvo-    ticular  viatatorial  acts  he  is  to  exerdse.    So  a  man  may 

^iKiN.  ^  appcHntsereralexeeutors  to  execute  diilerenlpartf^aflu^ 
^vnll;  and  that  restrains,  and  qualifies,  the  general  ex-> 
presfiifiii,  ^^  mj  ezeeulor,^  which  may  oecur  i»  molhar 
part  of  the  wiH.  Here,  in  the  chapter  d$  el^Uiom  ami* 
gistrij  the  word  visitor  oecnr^  but  is  used  only  for 
a  particular  purpose.  So,  c.  15,  de  ambignis  tfiler- 
prttandisy  the  time,  and  manner,  of  hss  idsiCBtioB  is 
described^  and  the  persons  who  are  to  call  for  him ;  and 
liiey  have  diewn  no  exennse  of  *  mitatorial  power  aH 
any  either  time. 

Sdly.  TheBewfiMUidationeaniioC,byanynilesofkw9 
against  the  fimnder'^s  intent,  be  subject  to  the  viaitatkm  of 
a  person  named  by  a  finmer  founder,  who  can  go  no 
fiirthet  than  his  own 


:ii I H  ».•;««;•). 


As  to  the  case  of  Burton  v.  Peggy  which  was  uiged 
to  be  in^point,  thist  hiq^pened  in  the  long  vacation,  when 
there  was  no  applying  to  the  common  law  courts ;  but  if 
there  had,  yet  if  Mr.  Pfgg,  to  avrnd  expense,  or  for  any 
other  prudential  motive,  neglected  to  pursue  his  remedy, 
and  if  the  college  concurred,  and  submitted  to  the  bishop^s 
decision,  sudi  a  concesdon  as  this,  by  a  fluctuating  body, 
cannot  preclude  succeeding  candidates,  or  members.  As 
to  the  case  in  4  Mod.  and  Skin.^  the  return  to  the  man- 
damus in  that  case  is  like  the  suggestions  in  a  Inll  in 
chancery,  fhrown  in  by  the  counsel,  as  best  answering 
•  the  purposes  (^  the  college  in  that  case,  viz.,  that  they  had 
a  visitor,  and  therefore  no  mandamus  would  He ;  bift  it 
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WM  not  the  dictum  of  the  o(^ge ;  and,  if  it  had,  thdr       IJ&J* 

mal-administration  would  not  bar  their  sucoeason.  ^   ""^^^ 

St.  Johk^s 

COLtEGE^ 

.Afl  to  FUzg.  905,  the  present  is  the  case  of  a  qualified  Canbrid^y 
idtttor:  agt. 

TOPDIKC- 

Andasto6r^eiiv./itt/^tf»!for«r,thatgoe8  nofur&erthan       ^^ 
conveying  (in  default  of  a  particular  visitor  being  ap-      ^'^ 
pointed)  the  same  authcnrity  to  the  viator  as  was  eoteidsed 
over  the  dd  foundation. 

Mn  Norton,  oa  the  same  side. 

I  did  not  expect,  that  the  matter  would  have  been  so 
fully  gone  into  in  this  stage  of  the  cause ;  for,  if  there  is 
the  least  doubt,  the  court  wiU  not  determine  in  this  sum* 
mary  way,  but  order  the  plaintiff  to  declare  in  prc^biticm, 
that  it  may  become  a  record. of  the  courts  and  be  de> 
termined  in  a  more  sdlemn  manned,  and  the  parties  have 
an  opportnni^  of  appeofing  to  a  higher  jurisdiction. 

Where  a  particular  viator  is  appointed  for  particular 
purposes,  so  fiff  as  he  exceeds  his  commission,  aD  At  pro- 
ceedings are  a  nidHty;  and  the  heir  of  the  Ibunder,  or 
the  king,  by  esdieat,  is  the  visitor  m  such  cases,  and  the 
'  common  law  courts  are  let  hi  to  restndn  him ;  for  the 
court  grants  prohibitions  wherever  the  party  has  not 
jurisdiction,  whether  the  court  can  relieve,  or  not. 

The  resolution  in  Dr.  Beniley^a  case,  was  not  merely 
on  the  wmrds,  sit  visiiatoTj  but  riso  because  it  appeared  to 
be  the  intention  of  the  crown,  that  the  viritor  shoidd  be 
general. 

lat.  Here  he  is  visitor  only  finrrtfbrmatios  of  manners; 

G62 
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St.  John's 

College, 

Cambridge, 

agt. 
T0DDIK6-' 

TON. 


and  that  only  when  he  shitll  be  called  in  by  Ibe  masteF^ 
and  seniors* 

As  to  Green  J  and  Rutherford.  - 1.  There  was  a  genond 
visitor.  8.  It  was  a  matter  of  trust,  and  not  lUce  the 
present  case,  which  is  that  of  a  special  vistor,  and  oon- 
oeming  the  estate  of  the  college. 

[Lord  C.  J.  hoe  stated  that  case  from  his  notes,  and 
memory,  wherdn  Strange,  Master  of  the  Bcdls,  gave  hia 
opinion  fuUy  as  to  one  point ;  viz.,  that  the  members  of  an 
annexed  foundation  mus^  be  subject  to  the  old  statutes,  if 
no  provLnon  to  the  contrary  was  made  by  the  new  founder. 
And  Lord  ^ardiricAe  said  expressly,  that  the  bishop  was 
viator,. and  general  visitor,  in  that^case;  and  whether  a 
general  visitor  might  make  new  laws,  where  the  founder 
had  ordained  a  set  of  statutes,  was  a  doubt,  but  that  he 
was  expressly  prohibited  firom  doing  it  in  that  case;  .so 
that  he  was  a  general  visitor  as  to  the  executive,,  but  not 
as  to.the  legislative  part :  and  ^^  thou^  this  may  seem  to 
contradict  his  bdng  general  visitor,  yet  if  such  a  case 
should  ever  exist,  that  he  should  attempt  to  make  sudi  new 
statutes,  the  right  of  visitation,  in  that  instance,  devolves 
to  the  crown  (a),  as  none  can  visit  himself ^  And  my  Lord 
Chancellor  concurred  with  the  Master  of  the  Rolls,  that 
the  visitor  of  the  old  foimdation  should  visit  the  members 
of  the  new,  if  there  was  no  provision  to  the  contrary.] 

Mr.  Norton  then  proceeded. 

2d.  I  admit,  that  would  be  the  case  if  there  was  no 
provision  to  the  contrary. 


(fl)  2  P.  Wms.  325,  Eden  v.  Foster. 


K.B. 
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Admitting  Dr.  K.  knew  of  the  old   statutes,   and        (jtf. 

acquiesced  under  them,  yet  they  appoint  only  a  special  ^    ^^^  ^, 

viisitor,  and  that  only  when  called  in  by  the  master,  and  College' 

seniors.  Cambridge) 

3d.  But  supposing  he  had  been  general  visitor,  yet  the  Todding- 
doctor  has  provided  another  remedy  as  to  his  foundation^  '^^*^- 
and  that  adequate  in  every  respect:  viz.,  a  penalty  of 
twenty  shillings  a  month,  to  be  distrained  for  by  the 
chapter  ot  Southwell^  who  in  equity  would  becon^dered 
as  trustees  for  the  party  injured,  and  be  OTdered  to  levy, 
and  pay  the  penalty  to  him.  But  suppose  the  visitor 
should  determine  this  question  on  the  old  statutes, 
(which  are  his  guided)  and  rightly  according  to  them 
reject  jfWAV/g^on  as  mutilated,  &c. ;  and,  after  this,  the 
chapter  of  Southwell  should  distrain  for  the  twenty 
shillings,  and  the  matter  come  before  a  common  law 
court,  who  knew  nothing  of  the  old  statutes,  and  could 
judge  only  from  the  deed,  and  they  should  rightly 
determine,  that  Toddington  should  have  been  admitted ; 
here  would  be  a  contrariety  of  judgments,  which  this  court 
will  never  suiFer ;  nor  shall  the  spiritual  courtis,  which', 
according  to  ^o//,  C.  J.,  recdve  their  essence  from  those 
of  the  oommon  law,  lead  die  "temporal  courts  into  this 
absurdity,  but  be  staid  by  piohilntion.   * 

Mr.  MortoUy  on  the  same  ade. 

The  matter  now  before  the  court  is  merely  a  Daatter  of 
covenant  on  a  common  law  conveyance,  wherein  Dr.  IC, 
iui  juriSf  stipulates,  who  shall  be  called  his  fellows ;  and 
what  he  intended  is  alone  to  be  conridered,  and  favotuiibly 
interpreted,  as  a  will,  &c. 

Tbere  is  this  distinction  between  matters  merely  conu«> 
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1757-        fiaUe  in  the  common  law  courtB,  and  those  where  the 

^"T^w    ccdettastioBl  courts  have  concurrent  juriediction.    Snk 

College     ^^'  tithes  of  particular  lands:    defendant   jdeads  an 

Cambridge,   exemption,  by  repairing  such  a  chanceL    No  pidiibition 

agt.         goes,  because  the  spiritual  court  may  retain  the  cause^and 

Tonnnro-    proceed ;  but  if  his  jdea  be,  that  he  holds  the  lands  dis- 

^^^*  ^      charged,  by  reason  of  his  having  formerly  given  lim 

incumbent  such  and  sudi  lands,  parcel  of  his  glebe^  a  jko- 

hibition  goes  of  course,  because  this  arises  on  a  oomnon 

law  contract    Reg.  88.    So  in  this  case. 

Mr.  Wt/nntj  on  the  same  side. 

He  compered  the  visitatorial  power  to  the  eas^  (Ist,)  of 
the  granting  J  and  (Sdly,)  the  rendering^  parts  of  a  deed : 
the  first  of  whicii  words,  ex  T^' ^erinm^  implies  a  warranty ; 
the  second,  a  covenant  to  pay  the  rent;  and  yet  both 
may  be  restrained,  and  qualified,  by  mattor  eubsequeirt; 
so  here  of  the  general  term  visitor. 

He  inosted  also,  that  if  the  Isshopr  had  jmy  power  as 
vintor,  it  could  not  be  exerdsed  in  this  case,  till  the 
ocnnnKm  law  courts  had  given  judgment,  that  the  contract 
with  the  founder  was  broken;  and  this,  in  order  to 
prevent  contrary  determinations  in  different  courts  on  the 
same  question. 

Lord  Mansfield,  C.  J. 

We  wiU  consider,  and  give  our  opinions  early  next 
term.  If  we  should  have  any  doubt,  the  parties  shall  have 
leave  to  declare  in  prohibition:  but,  as  all  disputes  in 
sudi  bodies  as  this  ought  to  be  adjusted  as  soon  as  pos- 
sible, the  court  suffered  the  matter  to  be  qxAen  to  so  fully 
now,  in  hopes  of  deciding  the  question.  But  if  we  should 
give  a  potttive  cqanion,  that  will  not  preclude  the  parties 
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from  applying  to  «By  oCh^  ooiirt  for  a  prolubtlioD,  though        ]  J57. 

veiefuaeH.  ^-^r^ 

St.  John^s 

The  next  day,  at  the  attbg  of  the  court,  the  C.  J.  Cvribridg?, 
said,  upon  further  consideration,  he  found  it  abcfolutely 
necessary,  that  Bishop  Fisher*s  statutes,  by  which  the 
ocJlege  was  governed  at  the  time  of  Dr.  K.^s  eadow- 
fuent,  should  be  laid  bdbre  the  court,  and  aigued  upon; 
and  said,  from  the  extracts  of  Uiose  statutes  left  witli 
him,  it  seemed,  as  if  they  had  taken  particular  care  to 
prevent  the  bishop^s  being   general  visitor,  and  were 
jealous  of  his  usurping  it  as  a  co-founder,  (the  site  of 
the  coll^  belooging  to  the  bishoprick)  and  therefore  it  is 
declared,  that  he  shall  have  4>rdiuary  juriddictioriy  as  in 
mujf  other  college  where  he  is  not  founder:  which  word 
founder  seems  the  same  as  general  vnitcr^  seeing  such  an 
one  has  the  foundcr^s  power.     As  to  particular  acts  of 
vLutation  marked  out  in  different  parts  of  the  statutes,  or 
particular  time  of  viuting,  he  said,  those  alone  would  not 
preclude  him  ibom  being  geaend  visitor,  as  was  resolved 
in  PhillipSf  and  Bury. 

As  to  Bishop  Fisher's  statutes  being  void,  because  he 
was  only  executor  to  the  fiwndress,  and  this  was  execoti^g 
a  right  of  heirship ;  he  said,  an  executor  might,  in  pur- 
suance of  a  foundar^s  iat^tioD,  make  statutes,  if  the 
college  would  accept  them;  and  so  it  was  resolved  in 
the  Attorney  General  v.  Talbot* 

He  also  observed,  that  it  appeared  by  those  statute^ 
that  Bishop  Fisher  had  founded  four  scholarships,  and 
two  fellowships,  upon  a  contract  with  the  college,  as  in 
the  present  case :  and  it  would  be  extremely  material,  if 
that  deed  could  be  found,  to  see  whether  the  same  method 
of  enforcing  it  by  penalty  was  there  used. 
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1757;  That  the  common  law  courts  were  to  enforoe  all 

^"^r^  ,     contracts  of  this  sort ;  and  if  the  parties  had  rdied  out 

College     ^^  provisions  of  the  deed  alone,  without  considering 

Cambridge,  whiether  the  penalty  was  adequate,  or  not,  a  prohilxtioii 

agt*         must  go. 
TonniNG- 

TON.  ^  {{^  ^gji  appointed,  that  one  counsel  on  each   side 

should  speak  to  these  new  matters;  and  said,  if  it  should 
at  last  end  in  declaring  in  prohibition,  he  should  not 
think  the  time  spent  in  this  motion  had  been  thrown 
away. 

Now,  in  this  term,  the  matter  was  i^;ain  spoken 
to,  by  Mr.  Yorke^  (Solidtw  Greneral)  for 
J'oddingtott,  and  the  bishop^  and  Mr.  JSTorloii, 
for  the  college. 

Mr.  Solicitor  General. 

This  case,  as  it  now  comes  before  the  court,  may  be< 
divided  into  three  questions ;  viz. 

1st,  Whether  the  bishop  is  not  general  visitor,  both 
under  the  old,  and  new,  statutes  ? 

£dly.  Whether  all  the  members  are  not  bound  by 
Queen  Elizabeth*^  statutes  ? 

3dly,  Whether,  if  so.  Dr.  K.'^s  fellows  are  to  be  dis- 
tinguished from  the  rest  ? 

1st  Though  the  office  of  visitor  is  not  so  minutely 
described  in  the  old,  as  in  the  new,  yet,  in  substance,  his 
power  is  the  same,  as  appears  by  these  statutes,  in  several 
places.     In  the  chapter  dejurament,  magistriy  the  mast^ 
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18  to  swear,  ^^  episcopo  Elietm  denuntiabo  all  grievances,        1757.^ 
who  is  to  yjAgQyjuxta  siatuta  collegiiT'    The  same  may        ^^'vO 
be  gathered  from  the  chapter  de  ambiguis  interpretandisy .  ^*    °^^  *  * 
and  that  de  visitatione,  Cambridge 

agt. 
2dly.  (This  point  Mr,  Narton  said,  the  college  did  by .  Todding- 
no  means  dispute.)  ton. 


Sdly.  The  particular  fellows  of  Dr.  jK.^s  foundation,, 
were  not,  nor  were  by  him  intended  to  be  exempted  fraoL, 
the  visitatorial  power  exercised  over  the  old  foundation, . 
for  he  reserves  a  power  of  ^ving  new  statutes  to  himself, 
during  his  life  only,  and  even  those  not  to  be  repugnant^ 
to  the  old  statutes,  and  requires  his  fellows  to  swear  to. 
observe  the.  old  ones:  in  fact,  the  collq;e  have  always  so; 
understood  it ;  and  the  fellows  of  this,  and  the  other  in- : 
grafted  fellowships,  have  had  the  same  right  of  seniority, . 
and  voice  at  elections^  as  those  of  the  old  foundation. 

Mr.  Nortony  contri. 

As. the  intent  of  the  founder,  was  more  likely  to  be 
collected  from  the  statutes  subsisting  at  the  endowment,, 
than  from  those  subsequent,  the  case  was  appointed  to  be-, 
argued  singly  on  that  point,  to  see  whether  any  new. 
lights  could  be  thrown  on  it  from  those  old  statutes;  andi 
therefore  the  other  pcnnts  made^by  Mr.  Solicitor  are  out» 
of  the  case. 

I  agree,  all  the  fellows  are  equally  bound  by  the  present, 
statutes ;  but  what  I  contend  is,  that  the  Biah(^  of  Ely 
is  not  general  viator  as  to  any  of  them :  and,  to  prove 
this,  I  rely  upon  the  extracts,  &c,. left  with  the  judges, 
sunce  the  last,  argument.  (1.)  An  instrument  by  which 
the  then  bishop  of  Ely  granted  the  site,  of  the  hospital  of 
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1757.       Si.  J^kn  to  the  exeeutors  of  the  foundress.    (2.)  That  Che 
^!^   ,    bidiop  W8S  then  viator  of  that  ho6{Mtal.    (S.)  That  the 
CoLLXOB     foundress^andher  execufans,  appear  to  hove  been  jedouadf 
Cambridge,  the  Inshop^s  claiming  a  right  ofvisitatkm  as  eo^bimder,  and 
agt.        therefore,  Bishop  Fisher^s  statutes  take  care  to  qualify,  and 
ToDDiKO-   restrain,  his  right  of  vi»tation ;  and,  tor  this  porpaee,  thore 
''^^*        are  several  passages  in  the  statutes,  whereby  tlie  vioe^JuuK 
_  J.        cellor,  and  heads.oftwo  particular  colleges  in  the  univeraty, 
are  empowered  to  detramine  disputes  between  the  maater, 
and  seniors:  and  this  expressly  witbcmt  appeal:  there- 
fore the  bishop  cannot  be  a  general,  but  a  qualified 
visitor;  and  the  membere  of  the  coQ^  are  awom  to 
obiKfve  the irtatutes,  and  not derog«te from  ffaoni»    Sode 
dictmne  soctortim,  the  statute  says,  the  masCer,  and  aeniors, 
shall  do  it ;  whereas  it  is  now  contended,  Aisft  tlie  faidiop 
dbdOi  dect    So,  for  oorrection  of  members,  and  mtjurm 
cHmimi^  to  proceed  to  expnlocm,  is  vested  in  die  masler, 
and  semors,  and  said  to  be  without  appeal.     All  which  ia 
incompatible  with  the  right  of  a  general  visitor.     So  in 
Bishop  Fisher's  said  statutes,  a  power  is  iiiwawed  to  hni, 
during  his  life,  to  explain,  or  alter:  but  this  power  was 
not  to  descend  to  the  Bishop  of  £^;  but  he  direceti,  that, 
after  his  death,  the  statutes  shall  be  observed,  and  ocn- 
strued,  according  to  the  strict  literal,  and  gcannatical, 
construction  of  them ;  and  though  he  conchidea  mdi  re- 
commending the  visitation  to  the  bishops  of  Efyf  Ak  is 
<mlyas<»dinary.    Again,  on  his  triennial  visitation,  when 
he  is  to  hear  all  complaints,  and  redress  all  gcievaneeiy 
yet  he  cannot  proceed  to  expulsion  of  any  member  with- 
out the  conccdrence  of  four  of  the  seven  npnkin.    How 
then  can  he  alone  deprive  CfYncn,  and,  what  is  sdll 
more,  elect  T^ddington  ?    It  is  impossible^  then^  that  he 
should  be  general  visitor  in  the  latitude  now  oontendad 
for.    Another  thing,  it  is  expressly  provided,  diat  he 
shall  not  visit  oftener  than  once  in  three  years,  unless 


VUB. 


NOTES  OF  CASES  IN  IL  &  8cc  4SQ 

called  in  by  the  college;  and,  if  he  offers  to  act  contrary        1757. 
to  the  statutes,  the  cdlq;e  are  sworn  not  to  obey  faim;    ^    "T^   « 
and  the  dose  of  thi#, chapter  confines  his  visitatorial  power    Collsgb. 
to  be  such  as  he  exercises  in  otha:  ooUq;es  where  he  is  not  Cambridge^ 
founder.    And  it  is  observable,  that  Bishop  Fisher y  in  his         ogU 
own  foundation,  requires  an  oath  to  be  taken  to  observe    Tonniifo* 
the  covenant  in  his  indenture  of  endowment,  lest  the     ^  ^^^* 
college  should  sufier  by  the  breach  of  it ;  which  shews, 
that  he  understood,  and  intended,  the  remedy  to  be  at 
common  law,  on  the  coyensnt     The  bisbopcould  not  be 
general  visitor,   seeing  others  have  jiuisdiction  as  to 
several  other  particular  points,  and  that,  by  the  express 
words  of  the  statutes,  to  be  without  appeal ;  and  indeed, 
the  intention  appears  to  be,  to  restrain  him  from  exercising 
that  general  visitatorial  power,  which  the  foundress  was 
jealous  he  would  daim  as  co-foundei^ 

Lord  Mansfield^  C.  J. 

Wherever  the  dourt  inclines  to  grant  the  motion  fiir  a 
prohibition^  there  the  defendant  has  a  sort  of  ri^  to 
require,  that  the  pbuntiff  should  dedare  in  prohibition ; 
but  where  the  judgment  of  the  court  b  dearly  agaant  the 
{daintiff,  I  don^t  think  he  ought  to  be  permitted  to 
dedare.  JPor  what  would  be  the  conseqaenee?  It  would 
be  to  force  the  party,  who  appeared  to  have  a  right,  upon 
an  expensive  suit:  the  wbole  of  his  poor  pittance,  when 
he  got  it,  would  not  be  sufficient  to  defiray  the  costs;  and, 
what  is  as  bad,  another  in  the  mean,  time  receive  tiie 
profits.  This  would  be  putting  it  in  the  power  of  the 
cdlege  to  do  as  they  pleased,  without  control;  lor  it  cannot 
be  ecqiected  that  a  viiutor  would  be  at  the  expense  of  a  dis- 
pute to  maintain  Us  power,  when  no  sort  of  profit  attends 
it;  and,  as  the  other  party  ooncemed,  most  probably 
ooold  ill  bear  the  expense,  an  absdute  prohibitioh  must 
go  of  course.    Besides,  to  have  so  many  years*  litigatmi 
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1757.  vould  be  by  no  means  for  the  benefit  of  these  learned 

v^v^  bodies:  and,  if  they  arc  not  satisfied  with  the  c^nion  of 

St.  John  s  ^j^  court,  they  are  not,  by  our  detenhination,  concluded 

Cambrid^  from  applying  to  any  other  of  the  king's  courts,  for  a 

agt.  prohibition. 

ToDnrMG- 

Tox.  There  are  two  general  questions. 


'K^Ba 


Ist,  Whether  the  Bishop  of  Ely  is  visitor  of  this 
college  at  all,  as  to  the  election  of  feUows  ? 

Sdly,  If  he  is  visitor  of  the  college  as  to  this  purpose 
in  general,  whether  he  b  as  to  these  feUows  of  Dr.  KS 
foundation?  • 

As  to  the  1st.  The  visitatorial  power  is  called  a/orvni 
domesiicum,  and  is  a  very  convenient  thing  for  these 
learned  bodies,  as  disputes  are  there  determined,  sine 
strepiiUy  as  thdr  statutes  express  it  And  there  is  no 
case  wherein  the  great  conveniency  of  that  institution  is 
more  conspicuous,  than  in  this  matter  of  fellows ;  for  to 
have  questions  of  that  nature  a^tated  in  courts  of  common 
law  would  be  very  difficult,  as  there  are  several  qua- 
lifications, requisite,  as  learning,  the  morals  of  the  can- 
didate, &c.,  which  a  jury  would  but  badly,  perhaps, 
judge  of:  bemdes,  the  tediousness  of  such  jxxxxedings  is 
a  very  weighty  objection  to  them,  for  the  candidate  who 
had  the  right,  might  be  kept  many  years  out  of  possession 
of  that  salary  which  is  intended  as  a  provision,  to  enaUe 
the  objects  of  it  to  perfect  their  education.  Therefore  it 
is,  most  certainly,  of  advantage  to  the  coll^  to  have  a 
visitcH*,  if  he  executes  his  power  properly;  that  is,  if  he 
makes  himself  acquainted  with  the  true  merits  of  the  case, 
and  determines-  accordingly,  witli  as  much  expedition, 
and  little  expense,  a&  possible.    . 
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But  here,  be  it  convenient,  or  inconvenient,'  we  must        1)^57. 

take  it  as  it  is  now  established  by  law.     If  there  is  a  ^    ^^   ^ ' 

visitor,  he  has  an  uncontroled  power,  and  firoin  'him  College 

there  is  no  appeal,  as  was  determined  in  Phillips  v.  Butyy  Cambridge, 
and  affirmed  in  dom.  proc. 

I  will  mention  a  rule  or  two,  as  established  principles. 

The  founder  of  these  eleemo83rnary  foundations,  and  his 
heirs,  as  they  are  the  creatures  of  his  bounty,  is  the  law- 
giver, and  the  judge,  of  them ;  he  has  an  inherent  visitato- 
rial power,  which  he  may  delegate,  either  generally,  or 
specially.  He  may  prescribe  a  particular  mode  for  the 
exercise  of  part  of  it  If  he  says,  generally,  j^tV  J, 
visitator^  that  makes  the  person  so  appointed,  general 
visitor.  If,  after  that,  he  gives  a  prescribed  mode  of 
visitation  in  particular  cases,  that  must  be  pursued;  but 
still  that  does  not  take  away  the  general  power  in  other 
cases,  where  there  is  no  prescribed  form ;  and  thisappears 
by  Phillips  v.  Bury. 

As  a  founder  may  appoint  a  general,  so  he  may  a 
special  visitor ;  and  there  is  no  precise  form  of  words 
necessary  to  create  a  visitor,  but  die  whdie  soc^  of  thef 
statutes  should  be  attended  to,  and  the  design  of  the 
founder  pursued. 

Altornejf  General  v.  Talbot^  SI  Mar.  VJifl^  concerning 
a  fellowship  in  Clare  Hall.  There  was,  in  that  case,  no 
certain  appointment  of  a  visitor,  but  a  statute  which 
said,  that  the  chancellor  of  the  university  might  visit, 
si  quid  sit  corrigendum.  Another  statute  gave  him  d 
power  of  interpreting,  and  expounding,  the  statutes ;  and 
a  third  statute  gave  the  foundress  a  power  of  altering  the 
statutes,  or  making  new  ones,  during  her  life.  Intt  ex- 
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1757.        preasly  excluded  her  heir  from  dcMng  any  thing.     My 
^^!^^^^  ,     Lord  Chmncellor  held,  that  this  amounted  to  the  iqppoinu 
qV  ^^^     ment  of  a  general  viaitor,  in  the  person  of  the  chancdlar 
Cambridge,  of  the  imiveraify. 

TonniKG*        As  a  general  visitor  may  be  appointed,  so  may  an 
TOH.        inferior,  particular,  power  be  delegated  to  iMiother,  to  save 
tlie  trouble  of  calling  in  the  general  visitcN:. 


K.B. 


-    Having  premised  thus  much,  I  will  proceed  looonader 
this  case  on  the  statutes  of  the  college. 

The  statutes  of  Queen  Elizabeth  are  the  ncvwgpYenuiig 
laws  of  this  body ;  and  whatever  was  contakied  in  the 
fanner  statutes  can  be  of  no  further  use  than  to  explaui 
any  thing  that  may  be  obscure  in  die  new ;  for  wUcb 
purpose^  they>  as  repealed  acts  d  pwltament,  maj  faw 
made  use  of  to  g^ve  light 

The  question  is,  whether,  by  these  new  statutes,  the 
bishop  is  general  visitor  ? 

I  doubt  extremely,  whether  a  viator  has  a  power  of 
making  new  laws>  where  statutes  axe  pveservcd  gives  by  the 
founder;  if  there  are  none  it  is  ooother  case.  But,  in 
the  present  case,  the  foundress  seems  to  have  had  a  pe- 
culiar jealousy  to  prevent  the  bishop's  doing  any  thing  of 
this  sort,  and  thcrefinre  has,  in  express  words,  restrained 
him  from  the  legislative  power,  which  she  has  reserved  to 
herself,  and  it  is  now  devdived  to  the  crown.  In  Dr. 
BetUley's  case,  it  was  held,  that  the  crown  oould  not  give 
new  statutes  where  the  founder  had  left  a  complete  body  : 
but  here,  the  bishop  is  expressly  restrained  in  so  many 
words;  and  bis  attempting  to  do  any  thing  of  that  sort 
would  be  acting  directly  contrary  to  his  authority. 
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Some  appeals  are  given  to  the  vioe-cfaanoeQor,  and        '7^7- 
some  other  officezs  resident  in  the  univeratj:  so  frr  it   c,  j       ^ 
gives  them  a  power,  but  takes  not  away  die  Insbt>[Ai    CouscXy 
general  visitatorial  power,  at  least  in  all  other  caMS.  Gamhridgev 

Off. 

This  question  depends  principaUj  on  three  statutes.         Tow>ikc- 

TOM. 

A  f 

1st  The  chapter  de  eUctione  magistrif  which  refers  to        S  Bl 
the  Bishop  of  Ely  as  a  known  visitor,  in  words  alone  suf^ 
fident  to  make  him  viator. 

Sd.  The  statute  de  ambiguis^et  obseurisy  interpretandUy 
wherein  express  power  is  given  to  the  Inshop,  to  oonstroe 
the  statutes^  though  not  to  make  new  ones;  and  this 
power  of  interpretation  was  held  sufficient,  in  the  case  of 
the  Attorney  General  v.  Talbot j  to  constitute  a  general 
visitor,  because  the  statutes  of  die  collie  ccmipose  die 
local  constitution  thereof;  and  therefore  the  power  of  cod- 
struing  them  implies  a  visitatorial  power.  But  this  is  not 
aH,  for  die  visitation  is  recommended  to  him  expressly. 

3d.  The  chapter  de  visitaiore  appoints  him  to  visit 
every  three  years  expressly;  and  though  a  particular 
time  be  appcnnted  for  those  vimtations  ex  ^ffteioj  that  he 
might  not  pot  the  college  to  an  unnecessary  expense,  he 
has,  nevertheless,  all  the  inddental  powers  of  a  general 
viator ;  and  so  it  was  held  in  Attorney  General  v.  Talbot^ 
and  in  the  case  of  Exeter  College^  and  by  Holt,  C.  J.,  in 
the  case  of  Phillips  ▼.  Burt/j  who  cited  a  cose  firom  Ro. 
Abr.^  where  the  corporation  of  Launceston  having  a  right 
to  elect  a  mayor  on  one  particular  day,  yet  the  incidental 
power  was  not  tskea  away.  But  I  am  still  further  con- 
firmed in  my  ofniiion  by  the  case  of  Green  v.  Rutherford. 
One  point  in  that  case  was,  whether  the  Bishop  of  Ely 
was  visitor ;  and,  in  the  plea  in  that  cause,  the  statutes  de 


M 
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This  is  a  question  of  the  utmost  consequence  to  all  the        l/SJ, 

colleges  in  both  universities ;  and  one  can  hardly  see  a         ^^^   ^ 

tenth  part  of  the  inconveniences  which  would  ensue,  if  Cq^lege 

ingrafted  fellowships  were  held  out  of  the  jurisdiction  of  Cambridge, 

the  viator,  and-  subject  only  to  common  law  courts.         agi. 

Here,  in  this  college,  the  proportion  of  the  old  to  the  new,  Toddikg- 

is  as  thirty  to  twenty-seven;  and,  in  many  coUeges,  the         ton. 

new  exceed  the  number  of  the  old.    What  confusion,  and  ^^^ 

KB* 
divisions,  would  such  a  determination  introduce !     As  to 

the  particular  endowment  by  deed  of  covenants  in  this 

case,  it  is  most  probable,  the  general  practice  was  so  about 

this  time :  Dr.  Fisher^n  are  so  appointed ;  and  I  have  seen 

several  others  of  the  same  nature  from  both  universities ; 

and  suspect  they  were  originally  introduced  as  bearing 

some  analogy  to  tenure  by  divine  service :  the  distinction 

between  which,  and/ran kalmoign,  is  this ;  that  the  latter 

being  general,  as  to  pray  for  the  soul  of  the  founder,  &c., 

the  heir  had  no  remedy  for  a  failure,  but  by  complwiing 

to  the  ordinary;  but  in  the  former,  which  was  held  by 

some  certain   service,  as  to  say  a  certain  number  of 

masses,  or  give  so  many  pence  to  the  poor  yearly,  there, 

if  the  service  was  not  performed,  the  heir  might  either 

complain  to  the  ordinary,  or  distrain,  of  common  right. 

This   might  probably  occasion  these   endowments  by 

indenture  of  covenants,  the  founder  intending  they  should 

come  under  the  general  jurisdiction  of  the  college ;  but 

if  they  should  neglect  to  apply  it  to  the  purpose  of  these 

new  fellowship^,  then,  he  meant,  there  should  be  a  power 

to  compel  them  by  distress. 

No  doubt  can  be  made,  but  that,  eo  nomine^  as  visitor, 
the  bishop's  power  extends  to  all  ingrafted,  and  new 
annexed,  foundations,  unless  the  new  founder  has  ex- 
pressly ordained  the  contrary ;  and,  if  he  does  so,  the 

H  H 
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1757- 


St.  John's 

College, 

Cambridge, 

agt 

TODDING- 
TON. 

K.  B. 


college  may  choose  whether  they  will  accept  of  his  «idow- 
ment,  or  not 

26th  of  July,  1740,  an  appeal  issued  to  the  Chan- 
cellor, as  viator  of  University  College,  in  Ox/prd:  which 
was  founded  by  King  Alfred^  and  so  the  right  of  visitatioii 
in  the  crown ;  and  there  it  was  as  to  electing  a  fellow  intp 
one  of  the  two  ann^ed  fellowships,  founded  by  William 
of  Durham,  who  had  founded  those  fellowships  fi>r 
persons  to  be  bom  near  Durham,  (The  questicHi  was, 
whether  it  must  not  be  of  a  n^hbouring  county,  and 
exclude  the  county  of  Durham.)  The  Chancellor 
examined  the  candidates,  and  their  exerciaes,  and  de- 
termined against  the  college.  The  appeal  was  to  him  as 
general  victor,  though  William  a£  Durham  had  ^venno 
directions  about  it 


The  mode  of  foundation  is  indeed  the  standing  law ; 
and  therefore,  to  be  sure,  if  Dr.  K.  had  prescribed  any 
laws,  and  the  college  had  accepted  them,  his  fellowihips 
must  have  been  governed  by  them :  but  that  is  otherwise : 
they  are,  to  all  intents,  the  same  as  the  rest  of  the  cor- 
porate body ;  they  come  upon  the  seniority,  and  vote,  as 
the  other  fellows :  the  only  distinction  is,  that  there  is  a 
small  addition  to  their  salary,  and  a  proprietai^  qua- 
lification, or  particular  direction  who  shall  be  preferred 
on  election ;  which  is  no  more  than  if  the  statutes  had 
prescribed,  that  so  many  of  the  fellows  should  be  chosen 
out  of  such  a  county,  or  from  such  a  school,  &c  In  all 
other  respects,  they  are  necessarily  referred  to  the  stand- 
ing laws  of  the  college;  for  he  has  made  no  provinon 
about  the  learning,  or  age,  of  his  fellows;  whereby  he 
plainly  meant,  they  should  be  according  to  the  constitutioa 
of  the  college.      Besides,  he  directs  hb  fellows  to  be 


•s 


NOTES  OF  CASES  IN  K.  B.  &c.  467 

sworn  to  on  observance  of  the  statutes  of  the  foundress ;        1757« 
and  if  he  had  made  any  new  statutes,  they  were  to  be 

consistent  with  the  old  body  of  laws:    and  therefore,  Cqx^i^boiJ 

he  could  not,  after  this  donation,  appoint  a  new  visitor;  Camlnidge, 
for  that  would  be  altering  the  old  statutes,  which  he  had,         agt. 

by  his  deed,  appointed  his  fdlows  should  swear  to,  and  to  Todpinq- 
other  statutes  not  repugnant  to  them.  ^^^' 


One  thing  more.  If  there  had  not  been  a  word  more 
than  calUng  them  felhmy  they  woidd  have  been,  eo 
nomine,  as  fellows,  subject  to  all  the  laws  of  that  cor- 
porate body :  and  this  reasoning  b  not  new,  but  is  the 
same  with  my  Lord  Chancellor's  in  the  case  of  the  Attorney 
General  v.  Talbot.  The  Countess  of  Clare  was  foundress: 
John  Freeman  had  ingrafted  two  new  fellowships,  by  a 
deed  like  the  present,,  save  that  it  wanted  the  clause  of 
distress.  A  question  was  made,  whether  the  g^iend 
visitatorial  power  would  go  to  the  ingrafted  fellowships ; 
and  the  Chancellor  held,  that  his  praying  to  be  admitted 
to  his  fellowshipy  concluded  any  one  from  saying  he  was 
not  subject  to  the  power  of  the  visitor;  for^  if  a  member 
of  a  college,  he  must,  eo  nomine,  be  subject  to  the  college 
statutes. 

Sd.  As  to  the  special  remedy  in  tins  case,  by  distress, 
and  to  {»xx!eed  in  the  king's  courts ;  if  that  clause  was  to 
make  a  difference,  it  would  be  attended  with  bad  coh« 
sequences.  There  are  many  cases  of  different  remedies, 
diverse  intuitu.  Here,  the  ordinary  remedy  is  accdra- 
ing  to  the  constitution  of  the  college ;  but  if  the  profits 
are  appUed  to  different  purposes,  then  there  is  a  remedy 
on  the  covenant,  at  common  law.  But  this  is  inadequate, 
for  the  sum  is  too  small;  and  that,  as  much  as  ft  is. 
Hot  given  to  the  party  injured  :  and  there  are  monbers  of 
cases  which  shew,  that  such  remedies  do  not  take  away 

H  H  2 
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1757*       the  parties'  specific  remedy,  by  appeal  to  the  yintory 

'    ^^         according  to  the  constitution  of  the  college. 
St.  Johk^s 

COLLKOE, 

Camhridge,  Therefore  the  visitor  has  a  proper  jurisdicticm ;  and,  in 

agi^  determining  the  question,  is  to  consider  the  intentiosi  of 

ToDDXNG-  the  founder;  for  (though  it  may  now  be  thought  better 

TON.  to  leave  the  election  at  large^  and  not  circumscribed  as  to 

*  ^^^V**^  place,  &c.,  yet  this  being  a  proprietary  foundabmly  pving 

'^*  ^*  a  preference.  Sic.)  he  is  not  to  judge  better  for  the 

founder  than  he  has  done  for  himself. 

I  am  very  clearly  of  opinicm  there  b  no  ground  for  a 
prohibition ;  which  ought  not  to  be  granted^  on  a  prin- 
ciple of  justice,  where  no  new  lights  can  possiUy  arise, 
(as  is  the  case  here),  and  the  court  are  satisfied  in  their 
opinion.  And  I  am  also  clearly  of  o|nnion,  that  if  any 
difference  was  to  be  made  between  ingrafted  feUowships, 
and  others,  it  would  be  attended  with  extremely  bad 
consequences  to  these  bodies. 

Deniionj  J. 

This  i6  a  very  clear  case. 

As  to  the  first  question,  whether  the  Bishop  of  Ely  is 
visitor,  as  to  the  election  of  fellows  ?  I  think  he  is  viator 
as  to  that,  and  all  other  matters,  not  excepted  out  of  the 
statutes  of  Queen  Elizabeth.  Indeed,  it  seems  to  have 
been  taken  for  granted,  when  those  statutes  were  made, 
that  he  was  then  the  known  visitor. 

As  to  the  second  question.  If  Dr.  K.  had  made  statutes, 
they  must  have  been  the  same  as  Queen  Elizabeth's; 
that  is,  not  inconsistent  with  them.  To  say,  the  can- 
didates for  his  fellowships  have  not  a  ri^it  of  appealing 
to  the  visitor,  is  so  far  from  giving  them  a  privilege,  that 
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it  is  taking  from  them  a  franchise  which  the  other  fdlows,        1757. 

and  the  rest  of  the  college,  have.  ^"^ 

St.  John's 

The  court  has  never  pven  leave  to  declare  in  pro-  Cambridge 
hibition,  except  where  they  were  in  some  doubt,  or  di-  ^^ 

vided :   they  did  it  in  the  case  of  Dr.  Snape.  Todding- 


Fo$ter,J. 

Itwassaid,  that  the  power  reserved  to  the  crown  in  the 
statute  de  ambiguisy  &c.,  by  the  word  interpretandiy  wais 
a  sort  of  reservation  of  the  visitatorial  power.  I  take  it, 
that  word  has  two  meanings  in  these  statutes:  1st,  a 
power  of  altering  them ;  Sdly,  a  bare  power,  of  con- 
struction. The  last,  I  think,  is  given  to  the  Bisliop  of 
Ely  J  generally. 

As  to  the  clause  of  distress,  that  is  not  the  specific 
remedy  which  the  party  applies  for  here.  If  the  penalty 
under  that  was  even  to  go  to  the  party  wrongfully  rejected, 
yet  it  would  not  be  an  adequate  remedy,  as  the  value  of 
money  is  greatly  altered  nnce  that  time. 

Rule  dischaiged.    {Abtmtty  Wilmoty  J.) 


TON. 

K.B. 


MINGOTTI  agl.  DRUMMOND. K.  B. 

Mrs.  Mikgotti,  a  celebrated  Italian    singer,  was  A  security 
eniraired  to  perform  last  season,  at  the  Opera  House,  in  ">'C08U  may 

yrr  i  n  -in  ,      i  i         DOt  be  re- 

the  Haymarketj  for  a  considerable  sum;   and  the  de*  quired  from 

fendants  undertook,  in  writing,  to  see  her  paid,  pursuant  a  wife^  who 

*»  the  contract  £«•  ^  - 

husband's 
name,  he  being  abroad,  on  a  promise  expressly  made  to  her. 
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17^7'  ^^^  manager  reftised  to  pay  her;  wfaereupoo^  abc 

brought  an  action,  in  her  husband^s  name,  against  the 
defendants,  upon  their  undertaking.  As  her  husband, 
the  plaintiff^  was  resident  abroad,  and  there  seemed  no 
likelihood  of  his  ever  coming  into  England^  it  was  now 
moved,  that  proceedings  might  be  stayed,  unless  secmity 

K*  B.  was  given  for  payment  of  the  costs,  in  case  the  plaintiff 
failed.  But  the  court,  without  hesitation,  refased  the 
motion,  saying,  they  would  throw  no  impediments  in  her 
way, 


Writ  of  error 
amended 
upon  the  st. 
5  Geo.  I. 


THE  KING  agt.  WILLIAMS. K,  B, 

An  information,  in  the  nature  of  a  quo  warranto,  was 
granted  agmnst  the  defendant,  for  claiming  to  hotd  a 
court  i  and  being  convicted  at  the  trial,  in  the  court  of 
great  sesnons  for  the  county  of  Denbigh^  he  brought  a 
writ  of  error  in  this  court  The  words  of  the  writ  of 
error  referring  to  thq  record,  set  forth  the  information  to 
be^br  claiming  to  be  bailiff  of  a  borough. 


Mr.  Maddocks  moved  to  amend  the  writ  of  error,  by 
making  it  agreeable  to  the  record,  upon  the  statute  of  5 
Geo.  I.  c  13.  }  1. 


Amendment  ordered  to  be  made. 
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EARL  OF  BATH  agt.  ABNEY,  Spinster. K.  B. 

This  was  a  case  sent  by  the  Chancellor,  for  the  opinion  ]>uring  the 

of  the  judges  of  the  King's  Bench.     The  case  stated  as  continuance 
PI1  of  those  lives 

follows;  VIZ.  by  which  a 

term  of  years 
That  Htnry  Guy,  Esq.,  seised  in  fee,  at  the  will  of  jJJ^i^^gP^' 
the  lord,  according  to  the  custom  of  the  manor  of  Stoke  ported^  irthe 
Newingtotty  in  Middlesex,  of  axty  acres  of  meadow  in  termor  dies, 
S.  N.  aforesmd,  surrendered  the  same  to  the  uses  of  his  ^p^^  hisexe- 
will,  and  afterwards  made  his  will  in  writing,  dated  the  cutor,  of  ne- 
6th  of  J%,  1709.  -^^.^ 

he  be  admit- 

At  a  coiurt  baron  of  the  said  manor,  held  on  the  11th  of  ^  tenant  in 

the  lord's 
February,  1711,  it  was  found  by  the  homage  of  the  said  ^^^^^  ^^^ 

court,  that  he,  the  said  Henry  Guy,  lately  died,  seised  in  pay  the  fine 
fee  of  the  same  premises,  and  had  surrendered  the  same  to  j^^^°a"  d" 
such  uses  as  he  by  his  will  should  declare ;  that,  by  will,  though  it 
duly  executed,  dated  1709,  he  gave,  and  devised,  the  same  ^^.  argued 
to  John  Taylor,  and  Arthur  Lake,  gentlemen,  their  exe-  ^itlon  that 
cutors,  and  administrators,  for  ninety-nine  years,  from  the  afine  became 
25th  of  December  next  before  the  date  of  his  wiU,  if  the  J"  h^Le  of 
Honourable  Lieutenant  General  Pulteney,  (therein  called  estate,  that 
Harry  Pulteney,  Esq.)  second  son  of  William  Pulteney,  '^®  admis- 
Esq.,  eldest  son  of  Sir  W.  P.  therein  nan^ed,  Edward  nant  for  life 

Serjeanty  one  of  the  testator^s  servants,  and  John  M.  is  that  of  him 

in  remainder^ 

&c.,  yet  the 

court  adopted  the  authorities  tending  to  prove,  that  a  right 

to  admission,  and  a  fine,  accrue  to  tne  lord  on  the  death,  or 

change,  of  every  tenant,     i  Burr,  206.  5.  C. 
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]  J57.  another  of  the  testator'*8  servants,  or  any  of  them,  should  so 
long  live,  upon  certain  trusts,  and  confidences^  by  the 
testator  declared  by  his  said  will ;  and  that  the  testator, 
by  the  same^  gave»  and  devised,  his  inheritance  of  the 
aforesaid  sixty  acres,  with  the  appurtenances,  after  the 
determination  of  the  said  term  as  aforesaid,  viz.  to  the  use 

K«  B.  ^  JViUiam  PuUeney^  (son  of  the  said  William  Pultemtg, 
•Esq.)  now  Earl  of  Bathy  for  life,  remainder  to  a  trustee 
to  preserve  remainders,  with  several  ronainders  over. 
Whereupon  at  that  court,  the  said  Taylor^  and  Lake^  in 
their  proper  persons,  came^  and  craved  to  be  admitted  to 
the  aforesiud  acres,  according  to  the  tenor  of  the  sedd  wiQ, 
and  it  was  granted  to  them :  and  thereupon,  they  gave  to 
the  lord  a  fine  of  £980.,  and,  according  to  the  custom  of 
the  manor,  were  admitted  tenants,  and  £d  fealty. 


The  said  Serjeaniy  one  of  the  lives  upon  which  the 
lease  for  ninety-nine  years  is  to  determine^  is  dead;  the 
other  two  are  still  living ;  Lake  is  likewise  dead.  Taylor 
survived  Lafte,  and  died  the  4th  of  Sq^t.  1785,  and  ap- 
pointed John  Taylor y  L.L.D.,  (a  plaintiff)  and  two  others, 
^ecutors,  but  the  other  two  are  dead. 

The  defendant,  Abneyy  now  is,  and  for  upwards  of 
four  years  last  past,  has  been  lady  of  the  manor,  by  virtue 
of  a  lease  to  her  for  three  lives,  granted  by  Joseph  Smithy 
D.  D.,  prebendary  of  the  prebend  of  Stoke  Newington 
aforesaid,  dated  the  8dth  of  Juney  1750. 

In  Aprily  1752,  (till  which  time  it  does  not  appear,  the 
said  EL  Abney  had  any  notice  of  the  deaths  of  TayloTy  and 
Jjakey)  application  was  made,  on  the  behalf  of  Mrs.  Abney y 
to  the  said  Earl  otBathy  that  some  person  should  come  in, 
and  be  admitted  to  the  said  premises;  but  the  said  earl 
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inabted,  there  was  no  occasion  for  any  person  to  be  ad-        J75.7. 
mitted  thereto. 


Eailof 

Bath 
At  a  general  court  baron  held  for  the  sidd  manor,  on  th^ 

7th  of  May,  1752,  the  deaths  of  the  said  John  Taylory  and 

jlrthur  Lake,  were  presented,  and  a  proclamation  was 

made  for  the  heir  of  the  said  deceased  Taylor,  or  any  other       K.  B. 

person,  or  persons,  who  had  right  to  the  copyhold  lander 

held  of  the  said  mancMr  by  the  said  Lake,  and  Taylor,  to 

come  in,  and  be  admitted,  which  was  the  first  ^pro- 

damatbn  that  was  made  finr  that  purpose. 

That  customary  estates,  {larcel  of  the  said  manor,  are 
usually  granted  in  fee;  but  sometimes,  at  the  desire  of 
purchasors,  or  under  limitations  in  a  will,  have  been 
granted  for  a  life  or  lives,  with  remainders  over;  but 
there  are  no  instances  of  any  grants  in  the  sud  manor  for 
terms  of  years  absolute. 

That,  according  to  the  custom  of  the  said  manor,  a  fine 
is  due  to  the  lord,  or  lady,  thereof,  upon  deaths,  and 
alienations ;  as  well  of  the  tenants  who  are  admitted  in 
fee,  as  of  those  who  are  admitted  for  their  own  life,  or 
lives,  only,  with  remainders  over ;  and  the  fines  on  admis- 
sions to  copyhold  estates  within  the  said  manor,  are  un- 
certain, and  at  the  will  of  the  lord;  but  the  usual  measure 
of  assessing  fines,  is,  on  every  admission,  whether  by  de-^ 
scent,  or  under  a  will,  tat  a  person^s  own  life,  one  year 
and  a  halPs  rent,  or  value  of  the  estate ;  and,  on  the 
admission  of  two  persons,  for  their  Uves,  and  the  life  of  the 
sufvivor,  two  years^  and  a  quarter's  rent,  &c. ;  but  if 
three  persons  ai;e  admitted,  for  their  lives,  and  the  life 
of  the  survlvot^^then  the  fine  is  usually  increased  half  the 
value  of  the  fine  for  the  second  person^'s  life. 
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If 57.  '^^  odpyhoM  premiaes  to  ivfaich  the  sitid  LalUf  and 

.^11^^  Taylor  J  were  admitted,  were^at  the  time  of  thdr  adnuMon^ 

BaHu  ^  ^^  yearly  value  of  <£l^,  and  have  been  ance  kt  at 

aitt.  £V76 p^r  annum;  biit^  having  been  for  Mime  titti^  un- 

^lijg^^  t^ttilhted^no  more  has  been  oSaed  by  any  proper  tenant^  or 

^^v-^^  tettantSf  for  the  same,  than  to  the  amount  c€jtlBftper 

K.  Bft  annumj  for  the  whde. 

Question,  Ist-^Whether  the  sdrviving  executor 
of  John  Taylor y  the  surviving  trustee  of  the 
term  of  ninety-nine  years,  ought  to  oome  in 
to  be  admitted  tenant  of  the  copyhold  pre- 
mises in  question  P 

Question,  2d. — ^In  case  he  ought,  whether  the 
lady  of  the  manor  will  be  entitled  to  any  fine 
on  such  admittance  f 

Tho.  Sewell. 
C,  Peatt. 

In  Easter  term  last,  this  case  was  argued  as  follows. 

Mr.  Pratt  J  for  the  Earl  of  Bath. 

I  admit,  that  the  first  question  is  the  principal  one^ 
and  on  which  the  other  must  necessarily  depend;  for  if 
an  admission  is  necessary,  a  fine  is  the  consequence. 

The  general  question  then  is,  whether  a  cc^yhold  sur- 
render for  a  term  of  years,  be  it  longer^  or  shorter,  which 
is  but  a  (battel,  shall  (where  there  is  no  special  custom 
to  that  purpose)  subject  the  proprietor  to  the  paymeit 
of  a  fine,  on  the  death  of  every  executor? 
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If  no  tiiiaaaeacnx  he  nec^Mafy,  then  no  fin^  in  due :  And       1757. 
to  see  how  far  it  is^  or  b  not$  necessary,  I  must  endeavour 
to  discover  how,  and  on  trfiat  account,  fines  originally  ac- 
crued to  the  lord  t  and  then  cite  some  cases  whidi  ate 
strongly  in  point 

As  to  the  first,  not  much  light  is  to  be  Collected  from  K.  S. 
the  books:  so  far  they  detennine,  thdt  oil  descents,* 
and  alienations,  a  fine  grows  due.  As  to  descents  they 
are  unanimous,  but  some  questions  have  been  made  oil 
alienations:  first,  when  limited,  with  remainders  over; 
secondly,  where  they  are  of  estates  growing  out  of  others, 
as  t^ancy  by  the  curtesy,  tknd  free  bench. 

The  rule  universally  agreed,  is,  that,  on  every  dfftngc^ 
of  estate^  a  fine  is  dtte ;  which  rule  I  beg  leave  to  lay 
down  emphatitelly,  and  disdttguish  it  fuotti  the  change  of 
the  tenant,  which  may  be  without  changing  estnte. 

If  a  copyhold  estate  is  limited  to  A.  for  life,  remainder 
to  B.  for  life,  remainder  to  CI  in  fee,  it  is  ekar^  the 
admis^n  of  A^  i§  the  admission  of  all  the  remimiders; 
and  this  custom  grew  on  the  regulation  dt  the  fine  takenf 
on  such  cmginal  admisnon.  But  it  being  laid  down  by 
Lord  Coke  in  his  4  Report,  that  this  is  an  adimssion  so^ 
as  to  vest  the  remainders,  but  not  so  as  to  prejudice  the 
lord,  or  deprive  hkn  of  his  fine,  it  becttde  A  great  doubt, 
whether  an  admission  was  not  netessaiy  on  every  d^th. 

Oo.  Eliz.  604,  and  Kkch.  of  Courts,  1«.  It  m  kid 
down,  that  the  admission  of  tenant  for  life^  w  the  admisdotf 
of  him  in  remainder,  and  no  other  admission  is  necessary, 
though  it  sometimes  b  done.  -  9  L&c.  SOSt,  thd  same 
doctrine  is  kid  down,  tad  a  dktineikn  madd  only  where 
there  is  a  speoal  custom  to  the  contrjEvy,  fiv  that^  other- 
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1757.  wise^  the  general  custom  of  the  reahn  exempts  k;  and 
Pophanif  C.  J.,  said,  the  reason  was,  because  it  uras  the 
remains  of  the  same  estate :  which  reason  holds  strongly 
in  the  present  instance ;  and  in  dower,  and  curtesy,  the 
same  doctrine  is  laid  down,  though  there  a  new  estate 
intervenes,  which  was  unknown  at  the  original  admis- 

K.B.  rion.  As  to  these  kind  of  estates,  it  is  almost  universally 
agreed,  no  fine  is  due;  Noi/j  S9,  the  wife's  estate  is 
sud  to  be  a  branch,  or  excrescence,  from  the  husband^s^ 
whose  estate  is  said  to  be  Ug  with  it.  Hob.lSl.  HDanv. 
184.     Cro.Jac.57S.    2  iJo.  Rep.  17a 

I  am  aware  of  a  questiim  which  may  here  be  asked  me^ 
viz.,  what  answer  can  you  ^ve  to  the  common  case  of 
descents,  where  the  admisaon  is  in  fee,  and  yet  the  hdr, 
on  th^  death  of  his  ancestor,  pays  his  fine^  and  relief?  I 
say,  that  there  the  hdr,  by  his  admisskm,  acquires  a  new 
estate,  and  may  plead  it  as  a  new  grant^  and,  for  this 
reason,  a  fine  is  due. 

This  may  serve  as  a  general  a&swer  to  the  objectimi: 
but  there  are  cases  to  this  point,  which,  though  not  fully 
applicable  to  the  present,  yet  ought  to  have  wdght,  as 
there  is  not  so  much  as  a  dictum  in  any  of  the  bookft 
against  it 

DedicotCs  case,  3  Lean.  9.  Dyer^  251.  To  F.  during 
the  nonage  of  a  son,  then  five  years  old ;  this  is  a  diattd 
estate  for  sixteen  years ;  the  feme  takes  another  husband, 
and  dies :  it  was  held,  the  husband  should  have  it  without 
a  new  fine,  because  he  came  not  in  of  any  new  estate. 

1  Leon.  4,  and  agiun  s.  c.  4  Leon.  118.  Moore^  128 1 
which  I  dte  on  account  of  the  argument  c€  Egerion^ 
Solicitor  General,  that  it  was  adjudged  in  C.  JB.  in  8  JS/i^ 
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that  a  termor  for  years  dying,  his  executor  should  have  1757. 
it  without  any  new  admisinon ;  and  the  same  case  is 
taken  notice  of  in  S  Danv.  Abr.  190.  Shep,  Court 
Keeper's  Guide,  5th  edit  136.  Calthrop\  Reading  on 
Copyholds,  8d  edit  67.  78.  {Gilbert's)  Treatise  on 
Tenures,  272,  8- 


The  point  then  is  dear,  except  from  inconveniences 
that  may  arise  from  the  new  mode  of  conveyancing,  by 
limiting  estates  for  long  terms  of  years,  whereby  the 
lord  may  be  stripped  of  his  inheritance  for  one  fine 
only. 

I  answer  to  this  objection,  1st,  this  practice  has  not 
yet  prevailed  in  the  case  of  copyholds;  2dly,  be  the 
inccmvenience  ever  so  great,  it  seems  not  in  the  power  of 
this  court  to  redress  it,  but  application  should  be  made  to 
parliament  But,  if  it  were  calculated  with  this  view,  the 
lord  might  well  refuse  to  admit ;  and  it  is  laid  down  in 
2  BuhL  S26,  and  a  number  of  other  authorities,  that  no 
action  will  lie  to  compel  him,  but  the  remedy  is  in  equity, 
which  will  not  oblige  him  to  admit  but  upon  equitable 
terms.  I  am  aware  of  the  objection,  that,  as  the  lord 
must  not  take  more  than  two  year'^s  value  for  a  fine,  the 
copyholders  would  limit  estates  for  nine  hundred  and 
lunety-nine  years;  but  the  lord  may  refuse  such  an 
admission.  Comb.  445,  at  Nisi  Priusy  before  Holt^  C.  J., 
99  June,  1 697,  it  is  said,  a  copyholder  in  fee  may  surrender 
for  a  thousand  years,  and  it  is  good,  if  the  lord  will  admit ; 
but  if  he  refuses,  there  is  no.  remedy  but  in  equity,  which 
will  not  compel  the  lord  to  make  so  unreasonable  an 
admission,  for  no  fine  would  be  due  from  the  executors. 

And  indeed,  if  a  fine  were  due  on  the  admission  of 
every  executor,  it  might  happen,  that  in  a  term  of  twenty 


K.  B. 
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1757*       yfiars,  there  might  be  several  admis^ns,  and  fines,  equd 
to  the  value  of  the  estate. 

Mr.  Scwellj  for  the  defendant 

I  agree  with  Mr.  Praii^  that  the  second  question  nuide 
K.  B.       by  the  Chancellor,  must,  in  this  case,  have  the  same  fate 
with  the  first. 

I  will  invert  the  order  in  which  Mr,  Pratt  argued,  and 
from  shewing  the  .necessity  there  i$  for  an  admissioD, 
will  endeavour  to  prove  that  a  fine  is  due. 

And  here  it  will  be  proper  to  consider  of  the  cn-i^^nal 
institution  of  these  kind  of  admissions,  and  the  relation 
betw^n  the  lord,  and  his  tenant* 

It  was,  at  first,  a  mere  act  of  bounty  of  the  lord,  and  to 
continue  so  long  only,  and  on  such  terms,  as  he  was  pleased 
to  impose,  being  entirely  gratuitous,  and  personal,  and  had 
no  connexion  with  the  heir  or  descendant  of  the  tenant: 
but  the  lord  might  put  an  end  to  his  estate  whenever  be 
pleased ;  and  if  not  before,  yet  the  death  of  the  tenant,  of 
course,  determined  his  estate,  and  his  heir  had  no  more 
right  to  dmm  it  than  any  other  competitor:  but,  by 
length  of  time,  custom  so  far  established  the  claim  of  the 
heir,  that  it  is  not  now  in  the  power  of  the  lord  to  refuse 
him  for  a  stranger.  But  though  the  lord  has  lost  the  power 
of  choosing  his  tenant,  yet  the  impo^ng  the  terms,  and 
other  evidences  of  the  original  baseness  of  the  tenure, 
still  remain,  and  he  is,  in  the  nature  of  his  tenure,  a  mere 
vassal. 

On  the  deatli,  or  cliange  of  the  tenant,  the  new  one 
is  personally  to  appear,  to  do  his  service,  and  hear 
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the  terms  imposed  on  his  estate;  fealty  must  be  pei^  17 ^7 * 
formed  by  him  in  person.  Co,  Cop.  $  19»  and  in  his  4th 
report :  and  in  9  Co.  76^  a.  it  is  said,  every  admission 
must  be  of  a  person  then  tit  esse ;  whereas  it  was  argued 
on  the  other  side,  that  the  fine  was  on  the  change  of 
estate  only.  If  so,  no  fine  would  be  due  after  the  firsts 
till  all  the  remainders  were  spent,  which  is  proving  too  1^«  ^* 
much. 

I  agree,  the  estate  may  be  vested  for  some  purposes, 
and  particularly  to  found  the  pos$essiofratri$,  but  no(  ti> 
prejudice  the  lord  dfhis  fine*    4  Co,  23. 

Admis^n  is  the  only  cause  of  the  fine:  and,  by  Lord 
ffalCf  in  1  Mod.  104,  the  better  opinion  as  to  fines  irom 
remainder  men,  is  according  to  I^ord  Coke:  and  though 
the  estate  may  vest,  it  does  not  ftom  thence  fi^Uow,  that 
admis^on  is  not  necessary ;  on  the  contrary,  in  th^  case  of 
the  heir  of  a  ec^yholder  in  fe^,  in  whom  it  vests  as  fully 
as  in  any  case,  admii^on  is  ^ways  used.     Co.  Cop. 

167,  jsa 

As  to  the  case  in  Z^p.,  the  pcnnt  here  in  question,  did 
not  come  judicially  before  the  court;  but  the  question 
there  was,  whether  a  tenant's  refusal  to  pay  a  fine  on  a 
doubtM  matter,  was  such  an  obstinate  refusal  as  to  incur 
a  forfeiture ;  so  the  other  opinions  were  delivered  only 
obiter  by  the  court. 

In  Batnwre  v.  Grey,  1  Fent,  860.  1  Mod.  120,  the 
admisfflon  of  tenant  for  years  is  said  to  be  the  admisaon 
of  him  in  resnainder,  but  that  two  fines  ought  to  be  paid ; 
but  that  the  fine  by  the  hdr  is  not  due  till  he  comes  into 
possesion.  If  the  tenant  for  Ufe  appears  in  person  for 
himself,  and  as  attorney  for  him  in  remainder,  and  pays 
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• )  jr57.  a  fine  for  both  estates,  the  remainder  man  is  conndered  as 
present.  Suppose  a  particular  tenant  is  admitted,  and 
pays  such  a  fine  as  shews  it  was  for  both,  and  the  re- 
mainder man  in  fee  dies  in  the  lifetime  of  the  tenant  for 
life,  it  will  not  be  denied,  but  that  his  heir  In  fbat  case 
must  pay'a  fine,  which  shews,  it  is  due  on  the  change  of 

K.  B.  the  person,  and  not  of  the  estate.  Beades,  th^  bare  no 
freehold,  nor  any  greater  estate  than  tenants  at  will, 
according  to  the  custom.     Co.  Cop.  §  14. 32.  $  41.  and  4 

Rept     In  the  present  case,  there  are  no  words  in  the 

* 

admisBi<»i  that  transmit  it  to  the  executors,  but  the 
trustees  pray  to  be  admitted  according  to  the  tenor  of  the 
will;  which  may  be  answered  by  thar  being  admitted  as 
trustees,  and  not  in  thar  own  right ;  but,  at  most,'  the 
admission  could  transfer  no  more  to  the  executor,  than  the 
ancestor's  does  to  the  bar.    Co.  Cop*  %  4}^  says,  thai 
admisaons  oa  grants  differ  finom  those  on  descents :  the 
first  become  tenants  merely  by  the  admisnon ;  the  othepi 
are  tenants  before,  for  many  purposes,  and  adnusaon  is* 
not  inuch  necessary  to  strengthen  their  titles.    4  Co.  9SL  ' 
So  of  tenants  pour  autre  vie.    Co.  Cop.  56.     Othans  have 
doubted,  whether  there  could  be  a  general  occupant  of  a 
copyhold,  but  agree,  if  an  estate  was  limited  to  J.  and  his 
heirs,  during  the  life  of  £.,  if  J,  dies,  living  J3.,  his  heir 
must  pay  a  fine :  and  if  there  be  any  difference  in  the 
cases,  it  seems  stronger  in  the  present,  for,  otherwise^  the;  . 
lord  may  have  no  tenant  at  all ;  there  may  be  no  ad- 
ministrator, or  an  executcxr  may  renounce.  - 

If  a  termcn*  surrenders  his  term  to  the  use  <^  another, 
the  surrenderee  must  pay  a  fine;  which  shews,  itiUises 
from  changing  the  tenant,  and  not  the  estate:  so  the 
assignee  of  a  bankrupt,  or  a  mortgagor,  on  redeeniing  his 
estate. 
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-  Dedicoii^s  case;  if  an  authority,  is  in  favour  of  the  lady 
of  the  manors  in  this  case :  there  tlie  question  was,  whether 
the  husband  was  entitled,  as  having' guined  a  kind  df 
joinUtenancy  in  the  estate  by  nuu*riage ;  or  whether  the 
administrator  of  the  wife^  (for  it  appeared  another  person 
was  her  administrator) '  should  take  it  ?  And  it  was 
determined  in  favour  of  the  husband,  as  a  continuation  of 
the  wire\s  estate:  but  had  she  been  entitled  only  as 
guar^an,  or  prochein  amy^  to  the  infant,  it  would  have 
been  otherwise. 
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i75f. 


K.B. 


Reply. 


The  cases  of  dower,  and  tenant  by  the  curtesy,  shew, 
that  there  may  be  a  tenant  who  has  not  done  fealty  to  the 
lord,  nor  had  a  personal  admittance;  and  this  proves, 
that  Mr.  ScwelPs  doctrine^  of  the  necessity  of  a  personal 
admittance,  is  wrong. 

If  the  admittance  of  the  particular  estate  admits  the 
remainder  men,  &&,  a  particular  admittance  of  them  can 
only  be  to  get  the  lord  his  fine. 

■         J" 

As  soon  as  the  last  remainder  man  in  being  dies  a  new 
fine  is  due,  as  on  a  descent;  which  obviates  what  Mr.  S. 
said,  that  the  lord  would  never  have  another  fine. 

As  to  the  authortdes  on  this  pcnnt  : 

The  case  in  Lev.  is  a  dedsion  in  point,  and  has  nerer 
since  been  denied. 

It  is  remarkable,  that  in  4.Rept»  Coke  says,  the  lord 
dfall  not  be  deprived  of  his  fine,  due  hy  custom ;  which 
does  not  prove  that  to  be  the  general  law, 

1 1 
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ifSf^  As  to  the  ease  'dtediiioiti  Cofc^s  CapyiKXiery  of 

tenant  pour  autre  vt«.  Coke  seems  doubtflil  -whUiier  such 
an  estate  could  subast,  and  yet  is  dear,  a  fine  mwdd-  be 
due  ftom  the  ocnipnrt.  Biit  Admitting  ibece  may 
suck  bstatfej  yef  tbfc  «rtate  of  an  oompant  te  a  si 
caBbf  ttxxA  he  takes  a  na^ihterest,  for  wUdi  he  must  be 

K.  B.       admitted,  and,  oonsequentlyi  a  fine  is  due. 


As  to  the  case  of  an  assignment  of  A  tfetm,  I  agite,  he 
must  pay  a  fine,  because  he  must  come  in  by  surrender, 
and  admittance ;  and  so  comes  in  of  a  new  estate,  notwith- 
standing the  duration  of  it  is  the  same  as  of  diat  sur- 
rendered. 

The  saikie  answer  may  be  pvea-  tb  the- cases  of  a 
mortgagor,  and  bankrupt.  In  die  ktter,  by  the  statute 
of  Jac.  I.,  the  assignee  of  a  baidcrtipt  must .  obine  in, 
and  be  admitted ;  otherwise,  the  estate  of  the  ittngnee 
would  probably  have  been  considered  as  part  of  the  old 
^tate  of  the  bahktupt,  and  the  kifd'  kave*  kiit  his 


I      -  * 


t- 


As  to  a  devisee,  I  must  contend,  that  he  needs  not 
li  aPdinStt'ed,  nor  paynny  fine. 

Mr.  Sirtdl  asks;  wlmt  is  to  be^  -done,  if  there  w  ho 
representative?  I  do  not  see^  how  the  lord  would iti  that 
case  be  injured,  having  received  hfs  wtfole  ^tie*;  h^  iSaj 
seize  for  his  rent,  and  ehter  fi)t  ft  finrfiStm^,  flltUg^lhere 
benotenant  ?>.i  s;r 


.,    ,' 


It  is  admitted,  that  tenants  in  dower,  and  by  the 
curtesy,  take  without  further  lidmittaiioe,  or  fihei  if  so, 
those  are  cases  in  which  there  are  changes  of  teiiants; 
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and  I  cited  tbeniy  that  the  change  of  ISiapants  is  not  what        tfS7\ 
makes  a  fine  due. 


' "  • .» 


As  to  the  bardshipBy  apd  inconvenieiu^,  surmised  in  this 
particular  case:  though  they  have  here  only  tkken  for 
two  lives,  yet,  if  they  prevml  here,  they  will  take  a  year 
and; a  hidTs.  value  for  the.  new-  etecnttM:,  when  they 
oiight  only  to  have  half  the  fine  ^d  for  the  second  life'. 
Should  Mr.  Sfwelts  doctrine  hold,  though  the  term  waii 
within  a  no|ith  pf  expbnog,  yet^  year^d  fi  ha}F'ayala^ 
.i0Qst.be  p$iuli,Aii.tO;^{K^  tem- 

.pqrwy  lor^^  tp. infraiyhiiy.  ^^.^^gfffi/^  qiiplji  .f^  coUttsion 
between  the  lord,  and  tenant,  wpujid  be  void^as^a  ycduntary 
admistton,  because  such  lord  could  not  be  ^^^ijelleij^^  to 
make  an  unusual  long  grant 

JJj^rf«r<],  Jr:b^ing,d(5^  i^.W|ip^,t^ 


1x9 


In  Dedicotfs  case^  it  was  determined,  the  busbaiid 
should  have  the  estate  without  admiqaEoH ;  add  why  not 
the  representative  ?  .  His  having  gotten  himsdf  admitt^, 
is  no  proof  that  it  was  necessary ;  nor  can  a  reason  be  K.  B* 
found,  why  it  should  be  necessary  in  one  case  more  than 
the  other,  the  estate  in  bodi  continuing  the  same. 

The  reasdn  why  i  cited  Ca&Ar.,  was  to  shew,  thdt  he 
adopted  ihe  bpimpn  of  th^  two  judges,  in  Dyef^  and 
Leon,  ag^dn^t  fVeston's  opinion ;  and  the  judgment  of  so 
able  a  man  will  have  some  weight;  as  will  Mr.  Datrvers^i 
mentioning  the  same  without  any  quei^.  The  case  from 
Comb.,  if  that  reporter  is  to  be  credited,  containsihe  opinion 
of  Hdt,  C«  J. ;  and  siurely,  the  dictum  of  so  gr^t  a  man 
will  tiot  be  ^lisregailded^  tfaoii^  d^vered  at  ^W  Priui. 
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1^57.  Mr.  Noftoff,  for  the  Earl  of  Batli, 

Before  I  enter  upon  the  questions  in  this  case,  I  shall 

tnak^  a  very  short  observi^tion  upon  the  facts  stated; 

loz.,  the  proclamation  made,  was  for  the  heir  of  J.  T.  to 

come  in,  which  seems  not  suffident  to  warrant  a.for- 

K.  B.       feiture  of  the  executor^s  estate. 

The  general  question  upon  this  case  is,  whether,  by 
law,  an  executor  of  a  copyholder  for  a  term  of  years, 
shall  pay  a  fine  to  the  lord?  This  is  a  very  general 
question,  and  will  depend  on  this  other,  whether  lie  is 
oomp^isble  to  come  in,  and  be  admitted?  For  if  he 
is,  a  fine  is  certainly  due;  if  he,  is.  no^  none  can  be 
^demanded ;  for  admittjance  is  the  caose^  and  foundation, 
of  the  fine. 


'•.'■• 


It  isiminaterial  to  inqiiire  into  theoripn,aiid  iMKtiure,  of 
copyholds ;  for  however  base  the  tenure  b  in  its  creation, 
pontive  law,  or  custom,  has  put  it  upon  quite  a  cUfferent 
footing  now. 

It  is  stated,  that  Taylor,  and  Lake,  were  admitted  to  the 
estate,  according  to  the  tenor  of  the  will;  which  should 
seem  as  if  they  were  admitted  to  the  estate  for  the  term 
granted  in  the  will,  and  piud  their  fine  accordingly :  for 
the  valiie  of  the  fine  for  a  term  of  years  may  be  as  well 
ascertwied,  as  the  value  of  a  fine  for  life. 

It  is  not  an  extraordinary  requimtion  on  my  part,  to  say, 
that  a  person  may  loe  admitted  for  a  long  term  of  years, 
if  the  lord  pleases. 

Then,  if  they  must  be  deemed,  upon  this  state  of  the 
case,  to  have  been  admitted  for  the  whole,  and  that  a  fine 
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'was  paid  for  the  whole  term  of  ninety-nine  years,  it 
would  be  hard,  another  fine  should  be  now  paid;  but 
should  die  court  think  this  case  will  not  warrant  these 
conclusions,  then  we  must  consider  whether,  in  all  cases, 
an  executor  shall  be  compellable  to  Come  in,  and  be 
admitted? 

The  admittance  of  T.,  and  L.,  was  an  admittance  for 
the  whole  term,  and  their  executors  were  entitled  under 
that  admittance ;  for  wherever  a  person  has  been  ad^ 
mitted  for  a  particular  estate,  liis  representative  need  not 
be  admitted  again :  this  I  shall  endeavour  to  pr^ve  by 
analogous  cases. 

I  ■  . 

If  an  estate  is  limited  to  one  for  life;  remainder  to 
another  for  life;  remainder  to  another  in  fee :  it  is  clear, 
ia  that  case,  that  the  surrender  to  the  first  tenant  for  life, 
is,  virtually,  an  admittance  of  all  in  renudnder ;  and  no 
fine  is  due  from  those  in  remainder,  for  it  is  only  a  con- 
tinuande  of  the  same  estate  to  which  the  first  is  admitted, 
and  they  gain  no  new  estate.  *  Moore^  358.  Si2.  Cro, 
Eliz.  465.  504.  The  opinion  of  Pbphamy  C,  J«  and 
another  judge,  is  express  to  this  point 

The  matter,  however,  does  not  seem  to  have  beep 
settled  till  Barnes  y.  Corke^  S  Lev>  308;. which. det^- 
nunation,  one  would  think,  has  put  the  c^ise  at  rest^  In. 
that  book,  the  saying  of  my  Lord  Coke^  in  his  4  Rept., 
which,  I  dare  say,  will  be  relied  on  by  the  other  side,  is 
mentioned,  and  answered.  Tb^  reason  in  that  case  hold^ 
much  stronger,here ;  for  the  executor  cannot  be  in  qf  ap]( 
estate  but  the  residue  of  his  iestator'^s. 
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175;. 


Earl  of 
Bath 

agt. 

Abney. 

K.B. 


V    .»  •  X 


I.  wi}l  put  anothcsr  imtan(^,  Qr  tyo,  to  ^ustrate;  this 
question.    If  a  copyholder  in  fee,  grants  on  condition. 
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IJ5J.  and  the  condition  is  broken,  the  oiopyholder  who  enters 
for  this  condition  broken,  is  not  to  be  again  admitted,  or 
pay  another  fine,  because  he  is  in  of  his  old  estate  only ; 
that  this  is  ap,  appears  by  Coke*s  Copyh.  IGO. 


Parallel  to  this,  too,  is  the  case  of  joint-tenants ;  if  one 
K.  B.        dies,  though  the  lord  thereby  loses  a  tenant,  and  the  sur- 
vivor takes  a  larg^  estate  than  he  had  befoie,  yet  no  fine 
is  due.    Co,  Copyh.  16S. 

So  ip  the  case  of  the  widow  of  a  copyholder,  entitled  to 
IreeOjench.  Hob.  181.  Cro.  Jac.  574.  Noy^  96.  The 
reason  of  all  these  cases  is,  because  those  estates  are  only 
emanations  of  the  former  estate. 

From  all  these  I  in£b-,  that  an  executor  ou^t  not  to 
be  again  admitted  to  the  remainder  of  a  tenn  to  which  his 
testator  was  before  admitted ;  for  he  takes  nothing  de 
novo,  but  is  merely  in  of  the  estate  ol  his  testator. 

And  it  would  be  very  inconvenient,  ahould  a  contrary 
doctrine  prevail ;  for  suppose  a  copyholder  has  a  term  for 
five  years,  and  dies,  having  made  five  executors,  if  all 
must  come  in,  and  be  admitted  tenants,  the  fines  to  be 
paid,  according  to  the  quantum  here  settled,  would 
.greatly  exceed  the  worth  of  the  term* 

It  was  said,  on  the  other  side,  that  inconveniences  would 
ensue,  if  the  doctrine  we  contend  for  should  prevail ; 
for  tliat  it  would,  in  efiect,  destroy  copyholds :  as,  in  that 
icaae^.for^^  term  of  ten  thousand  years,  only  one  fine 
would  be  payable,,  (which  is  the  same  as  an  infranchise- 
ment).  But  this  argument  does  not  hold ;  for  no  action 
will  lie,  at  law,  for  not  admitting  a  tenant,  as  appears  by 
.Bnlstr.  ;  and,  if  he  goes  into  equity,  be  will  be 
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«Uiged to  do  equity;  and  diould  the  Chancellor  direct        175^ 
die  tenn  deared  to  be  -gtanteA,  he  would  .conadier  of  a 
fine  proportionable  to  the  length  of  the  term. 

It  is  said,  too,  that  lord,  (tenant  for  life)  might  Ifiurt 
his  heir:  to  this  I  answer,  that  the  law  does  not  regard 
the  estate  of  the  lord ;  the  copyholder  does  koi  derive        K.  B. 
his  estate  out  of  the  lord%  but  plaims  aocoifdiiig  to  the 
custom  of  the  manor. 


Earl  of 
Batu 

AiiKkt. 


•  If  I  am  right,  this  introduces  the  cases  I  have  to  lay 
before  your  Jord$bip«  DedicoU'*s  case,  S  Leim.  9*  Dt/^y 
£51,  s.  c,  though  not  stated  under  the  same  nainie.  tiiis 
is  a  case  as  full  in  point  as  one  case  can  well  be,  to  war- 

« 

rant  ancither. 

There  is  a  short  note  in  another  book,  (Comft.  445.)  of 
no  great  authority,  I  own,  which  goes  a  great  way  to 
prove  what  I  contend  for,  and  perhaps  much  more. 

As  what  I  have  mentioned,  b  the  resolution  in  Dedi" 
coifs  case,  so  it. has  been  followed  by  authors  writing 
on  this  subject  CaUh.  Readings  on  Copyholds,  ^  edit. 
67.  72;  where  what  I  have  urged,  is'  expressly  laid 

down. 

■    ■  ■  .(  • 

,  All  these  books  prove,  that  where  no  new  esikik  is 
acquired,  no  new  fin^  is  payable. 


1  ■ 

Mr.  Gouldj  e  contra*. 


I  would 


•V  . 


».. 


I       > 


»,  <, 


'  ;»''•/'   '■  ;;:,;]   ,(ii 


fact    The 


. . . , ,        '  > 
beg  leave  Uf  set  Mr.  l^'tont^i^in'pdttA  of 

prodamatiop  is,  for  the  Kw, '6]f  oau^jj^irson, 

claimmg  a  right  to  be  idmitted;  in  come  in.     LSil^wise, 

they  are  not  said  to  be  adisxiiii^aocm'diriff  to  the  iefiar  of 


i 
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1757.  the  will:  indeed,  it  is  stated,  that  they  prayed -that^  bat 
they  are  admitted  aocordiog  t»  tine  custom  of  the  manor. 
They  were  admitted  only  for.  their  own.  iives^  and  paid 
no  more  than  the  usual  fine  for  such  admittanoe. 


A  lawful  lord  of  ever  so  small  an  estate^  may  make 
K.  B.        grants  which  will  bind  future  lords.     If,  then,  the  lord  of 
a  manor  should  make  grants  for  long  terms,  and  00  mote 
than  one  fine  was  to  be  paid,  it  wouldji)^  in  thepower  of* 
a  husband  to  bar  his  wife,  and  all  the  issue. pf  the  mar- 
riage, churning  under  a  settlement  fiair  a  valuidde  con- 
sideration; for  grants  of  that  kind  WQs\]jA  diffeclitide  or  . 
nothing  from  infranchisements..  .      i 

Having  premised  thus  much,  I  will  proceed  to  ithe 
question.    It  does  seem,  that  an  admission  is  nepeaqary  to  * 
entitle  a  lord  to  his  fine,  and  that  seems  to  have  been  the 
sense  of  the  legislature^  by  9  iGfo.  L  ch.  S^  \  t 

The  question  then  is,  whether  an  executor  must  be 
admitted? 

#  ...         .    -    • 

«  Mr.  Norton y  in  the  course  of  what  be  offered  to  your 

lordship,  argued  from  analogous  instances,  .send  thdn  put 
cases  from  the  books.  ... 

As  to  his  instance  of  the  case  of  remainders,  that  an 
admission  of  the  first  t^nanl^  ifi.  the  admiisian  of  all  the 
subsequent  persons  in  remainder ;  I  admit,  that  is  so  as 
to  the  vesting  of  the  estate,  as  appears  by  4  Rep. ;  but  it 
does  not  fkxMn  th^ce  follow,  that  no  fine  is  due,  fbr  when 
their  estate  a)n)es  into  possoseion,  eidbb  5|vuliatibr vr^ 
mainder  nuui  nl^st  respectively. cwneTin^andidoihisfoiltTi^. 
and  thereupi^n  a  fine  will.b^duer:  .,   >,      ,..-    .  j.;  ,d  •      .. 


"I .     .  T      .k^i      .     I  .  »       •  (      \  '     i  .  '      >'»♦»•        ••      \      \ 
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These  cases  were  dri^nally  ma^  lestJate^  at  will ;  no  one'  i  y^y, 

bould  come  in  without  iuhnlttanlee';f '  knd  when  the  tenure  ^^^^ 

became  more  certain,  still  the  admisnon  waii'iretained.  ^ 


,)t  '.'       ■'  f  *  »♦!*#  j; 


But  as  to  the  case  I  was  about,  of  the  remainders,  the. 
main  authorities  to  that  pturpose'ar^  in  4  Rept.   '  ' 

Mr.  N.  has  dted  Moore,  858.  34^;  but  that  is  an  ex- 
tremely loose  note;  ahd  in  Cro.Elit.  911%  thM;  casie  is. 
reported,  but  no^  such  point  taken  notice  of. '  And  a^  to, 
the  case  he  mentioned  from  Cro.  £ftr.,  the  expression 
for  which  he  died  it  was  only  a  dicium  of  PophtMn^y  and 
not  to  the  point  then  in  question.     ' 

He  then  has  kapedldown  to-S  Lea;  but  at  great  inter- 
mediate authority  has  escaped  him,  whidi  is  the  opinion 
of  a  very  learned  judge^  vii.  Lord  Hate,  in  1  Mod.  102. 
120.  1  FetU.  260.  9.  c.  Though  tfaer^  is  to  adimt- 
tance,  yet  a  fine  must  be  paid  when  it  comes  in  esse. 

The  case  in  3  Lev.  is. only  the  dictum  of  two  judges, 
not  a  determination  of  the  court ;  and  there  were  other 
grounds  foir  the  judgment  in  that  case";  Tiss*  th^  exor- 
bitancy of  the'fine;>  and  what  ia  fhrowh'  <mt,  oUteryhy 
the  judges,  will  not  weigh  much,  when  pM  against  the 
case  I  just  now  mentioned. 

...       • 

I  como  now  to  the  other  easels  my  learned- fiiend  ha^r ' 
cited.r   ■.".-■:     •»•    *•  .Ji-'f.; -i-'        ■.■•"    'M    ■  •''•'■"'' 

■  •     •  ;.r     .     •      •  ■     .:■  »■-  >     ■■  • 

SLeoif.d.  Djfer,  fl5l.9.  0.    In  tltalcase,'Dj^-him. 
self  gave  4he  judgBMBt  of^^  t^Muiy^and  theref^ 
report  of  it  should  be  mdfllr^ied  mi^'I^tiUi^d  ivafs  ' 
then,  I  believe,  but  a  young-^note^taker  atkhebar.    In 
Dyer^s  account  of  the  matter,  not  a  syllable  is  said  foreign 
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i;57. 


K.B. 


to  the  matter  then  before  the  court:  then  eomes  Mr. 
Leonard^  and  says,  the  court  held,  the  husband  taking  a' 
term  of  his  wifeX  took  as  asognee :  this  is  the  prindirie 
he  makes  the  court  go  upon ;  which  b  a  false  ground, 
and  not  kw. 

Executors  may,  in  copyhold  estates,  be  conadered  as 
assignees;  finr  copyholds  are  not  attets  by  descent,  ik>lr  in 
the  hands  of  executors:  therefbre  the  cases  of  tenants  in 
dower,  and  by  the  curtesy^  ar6  not  applicable. 


'  5  Rept  18,  a.    A  very  material  case  is 
the  year  books.    29  E.  8.  48.  50  £.  9.  14. 


( I !  W  I    • '  •   I '  V  » 


uom 


'  This  all  tends  to  shew,  that  Hr. 
instance  fSuls. 


amilar 


The  authority  fiom  Calthrop  is  only  a  fragment  of  the 
case  in  Leonard;  and  as  to  the  case  in  Comb.^  Mr. 
N&rton  himself  hardly  relied  upon  it. 

The  instance  of  fi^eebench  is  a  particular  privilege  al- 
lowed  for  the  sake  of  the  "mdow ;  it  is  considered  as  a 
continuance  of  the  husband's  estate  only,  and  is  called  in 
some  of  the  books  an  excrescence. 

Mr.  Norton,  in  reply. 

Mr.  Gould  has  granted,  that  the  admisaon  is  the  ground 
of  the  fine. 


As  to  the  inconvemence  which  has  been  suggested,  the 
argument  built  upon  it  receives  this  answer :  vdenli  non 
Jit  injuria.  If  the  lord  admits  for  a  long  term,  it  is  his 
own  fault ;  he  15  not  obliged  to  do  iL  ;; 
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I  apprehend,  the  state  of  the  case  does  warrant  my        1757. 
observation,  that  they  were  admitted  according  to  the 
tenor  of  the  will ;  but  let  the  case  speak  for  itself:  littera 
scripta  manet 

Mr.  Gould  agreed,  that  the  admittance  of  the  particular 
tenant,  ia  sufficient  to  vest  the  estates  in  remidnder;  but 
/not  so  as  tp  rob  the  lord  of  his  fine ;  for  the  securing  of 
which,  (say  the  gentlemen)  a  shadow  of  an  admittance  is 
to  be  kept  up.  But  the  cases  do  not  warrant  this  dis- 
tinction. The  case  Mr.  Gould  mentioned  from  1  Mod. 
and  Fent.f  is  not  so  dear  as  he  makes  it;  but,  if  it  was, 
the  case  in  S  Lev.  is 'after  it,  and  determined  iipon  con- 
sideration of  all  the  cases  that  had  gone  before ;  and,  as 
the  last  case,  it  is  the  best  authority. 

Mr.  Gould  has  endeavoured  to  fritter  down  the  case  in 

Leon. :  his  observations  were  ingenious,  but  will  not  hold ; 

for,  I  apprehend,  it  makes  no  difference,  whether  the 

'husband  was  in  as  assignee  or  not;  and  I  must  also 

observe,  that  Leonard  is,  in  general,  a  very  good  reporter. 

The  court,  having  taken  some  time  to  consider 
of  this  matter,  sent  the  following  certificate 
into  Chancery: 

Having  heard  counsel  on  both  aides,  and  conudered  of 
this  case,  wc  are  of  opinion,  that  the  surviving  executor  of 
John  Taylor,  the  surviving  trustee  of  the  term  of  ninety- 
nine  years,  ought  to  come  in,  to  be  admitted  tenant  to  the 
copyhold  premises  in  question ;  and  that  the  lady  of  the 
manor  will  be  entitled  to  a  fine,  upon  such  admittance. 

Mansfield; 
T.  Denison. 

M.  FOSTEE. 
J.  E.WlLMOt. 

Feb.  24, 1767. 
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THE  KING  agt.  GAYER,  Eso. K  R 

The  sessions       Two  jusdces  of  the  peace  appointed  the  defendant, 

liaving  re-  James  Gayer.  Esq.,  and  another,  overseers  of  the  poor  of 
turned  rea-      ,  .  %  ^  *>    7.         .1  /.  xv  , 

SODS  for  uie  parish  m'Rockbear^  in  the  county  of  Dcoon ;  and,  on 

quashing  an  an  appeal  to  the  sesaons,  the  said  appcnntment,  so  far  as 
dees  by^  ^^  related  to  Mr.  Gayer ^  was  quashed,  and  the  sesaons 
whidi  a  ma-   gave  thdr  reasons,  as  follows ;  viz*,  ^^  It  appearing  unto 

gistrate  was    ^j^j^  ^^^^  ^^  ^^  g^j  James  Gayer  was,  at  the  time  of 

appointed  ^,      ^  "^  ^ 

overseer  of     such  nominadon,  and  had  been  toe  Toany  years  before, 

^^  P^»        and  now  is,  an  acting  justice  of  the  peace  of  this  county, 

unl^  such    '^ding  within  the  said  parish  of  JR.,  and  a  substantial 

reasQDs  ap-    householder  there;  and  that  other  sufficient,  substantial 

pear  clearlv    householders  are  readent  within  the  sud  parish,  fcr  the 

wrongs  and  ,    f         ' 

to  have  been  dmng  of  such  office ;  and  that  the  said  James  Gayer 

the  only  ones  ihen  ^rvoi  a  lieutenant'of  marines,  on  half-pay.^ 

acted  upon, 

sufficient 

cause  is  not        A  rule  having  been  obtained,  last  term,  td  quash  the 

Sfcouifor  order  of  sessions, 
reversing  the 

decision  jf  ^^  Gould  now  shewed  cause. 

founded 

upon  them. 

I  Burr.  245. '  The  question  is,  whether  an  acting  justice  of  peace  can 

be  well  appointed  overseer  of  the  poor  ? 

Should  thatdoctrine  be  e^ablished,great  inconveniences 
would  ensue ;  for  if  one  justice  may  be  appomted  to  that 
office,  all  may.  Overseers  are  subordinitte  to  the  justices 
of  peace,  and  under  their  control ;  and  every  thing  they 
are  to  do  is  to  be  authorized  by  the  direction  of  one  or 
more  justices  of  peace. 
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Under  3  and  4  W,  and  M,,  c.  S.  §  11,  overseers  are  1757, 

not  to  relieve  persons,  unless  by  order  of  vestry,  or  of  a  .'^w 

justice  of  peace  reading  within  such  parish ;  or,  if  none  .  •'•"^  ^^^S 

there,  then  in  a  parish  next  adjoining;  (which  words,  I  ^^* 

apprehend,  are  not  directory  only.)    Suppose,  then,  there  y^I^^ 

was  a  single  justice  of  peace  living  in  a  parish,  and  he  |^  .^ 
should  be  appointed  overseer  of  the  poor,  what  could  the 
poor  do,  if  a  vestry  refused  to  relieve  them  ? 

Besides^  no  person  invested  with  one  office,  shall  be 
obliged  to  take  another,  incompatible,  4  Inst.  310,  about 
foresters^  &C.9  being  appointed  justices  in  eyre,  &c. 

A  justice  of  peace  is  never  to  be  bound  to  take  an 
office;  if  he  does,  his  office  of  justice  of  peace  ceases. 
Lamb.  Eiren.  Lib.  !•  c.  14.  fol.  78* 

I  might  rest  the  case  on  these  authorities;  but  I  will 
refer  your  lordship  to  one  or  two  more  particularly  in 
point     Cro.  Car.  585.    ZSalk.m. 

The  office  of  overseer  is  one  of  trust ;  therefore,  not  to 
be  executed  by  a  deputy :  Croi  Eliz.  187.  But,  though 
it  might  be  executed  by  deputy,  yet  shall  not  a  person  be 
bound  to  find  a  deputy,  who  is  not  obliged  to  execute  it 
himself;  because  he  would  be  answerable  for  his  deputy. 
Stone's  case,  1  Lev*  965*    Evendqn'B  case,  £  Sir,  1148. 

I  rest  this  upon  the  defendant  bdng  a  justice  of  peace. 
Indeed,  the  othc^r  excuse  s^em^  not  void. of  foundation,  as 
he  is  t^i^r^y  lifd;>le  to  be  called  ^pop  th^t  duty  at  any 
timeY  and  the  cajse  rof  Bfaytnondy.St.  BotolpKs^  Aid" 
gaie^  d  Rq>.  in  (pAaiic.  10^  is. extremely  strong  to  this 
purpose. 
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1 757.  ^^'  ^iUeSy  on  the  flame  side^  argued,  that  a  dtstinction 

^^^       ought  to  be  obfifrvcd  between  the  aeyend  daaBes^  and 

I  be  Jung   iiegf  Q^^  0f  Qieii^  lo  lixiider  a  i^oofiiai^  That 

'^*         the  same  persoii  cannot  be  a  derk  in  oourt,  or  conitor,  at 

>^_       *f    the  same  time  that  he  b  a  master  in  chancery ;  that  the 

]^^  ^       same  peraoti  cannot  be  a  judge  jnendii^  on  the  bend>, 

and  descend  from  thence  whilst  invesfted  with  that  office, 

and  act  as  an  advocate :  that  the  same  order,  pr^ails  io 

military  affairs,  where  the  post  of  a  general,  and  an  ensign, 

cannot  meet  in  one  person.    Nor  can  a  ocnconer  be  on  a 

juiy.    F.N.  B.  151.    St  Jones,  4£.    March,  20.    Cro. 

Car.  S.  C.    a  Jones,  462.    8tr.  696,  where  the  oniy 

objection  was,  that  the  application  was  too  early.    Lev. 

88S.    I  Feni.  105.    6Mod.liOf    . 


He  also  argued  largely  on  the  pn^ikgea  of  .mrerak  sets 
of  men,  &c. 


I  -•   r  •     • 


Mr.  Norton,  e  contra*. 


This  app(Hntment  is  under  the  43d  o£  JSff^r., , which 
statute  empowers  the  justices  of  peaee  U>  appoint  four, 
three,  or  two,  substantial  householders,  (widiout  exception 
of  any  person ;  and  it  cannot  be  said  that  Mr.  Gayer 
wMits  that  one  necessary 


!•/» 


>^;*n  iri 


I  may  venture  to  ky  the  etemptiDn  cm  deoomit  of  his 
bdng  a  half-pay  officer  of  marines  out  of  the  case,  as  the 
resoUiticxi  cm  whidi  that  b  built  in  S  Chanc^Bjop.  102, 
is  denied  to  be  law  in  Sir  Walter  Vamifn  oase,  m  YLev. 
5e33,«dalsoina.Bii&<r.T7.  There&r&I  sliaUiproceed 
to  the  second  excuse  Mr.  Gojfir  sttsiip;  via.,  tfant  he  is 
an  acting  justice  o€  peaces  ind  to  support  thai,  it  was 
said,  the  two  offices  are  incompatible.  It  was  ui^ged^  bji; 
Mr.  Gould,  that  some  acts  are  to  be  done  by  a  justice 
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Tending*  in  the  parish,  if  there  is  one;  but  I  apprehend,        175^. 
that  part  of  the'  act  is  morelj  directory,  and  deter^        v^v\-> 
minations  have  been  inade  in  point  to  that  purpose.    If  -        ^"^ 
it  was  necessary,  that  the  acts  of  this  gentleman  as  oveN  ^\ 

seer,  should  be  superintended  by  himself  in  his  capadty  ._  ^ 
of  justice  of  the  peace,  there  would  be  wd^t  in  Mr.  ^^  ^^ 
G^/^i^  argnmeilt  ;^  but  as  other  justices  may  do  it,  there 
would  be  no  failure  of  justice;  which  ts  Ian  answer  to  aH 
the  arguments  oh  that  head.  In  the  cases  put  from  4 
Inst,  there  would  be  a  failure  of  justice,  as  an  appeal 
could  only  be  ab  eodem  ad  eundem. 


I. 


As  tothe  objection  on  8  and  4  W.  and  M. :  in  that  act, 
the  clause  relied  on  is  directory  <mly :  besides,  when  a 
justice  is  named  overseer,  he  ceases  to  be  a  justice,  at 
least  in  regard  to  the!  poor,  in  reqpect  of  that  parish  or 
township ;  so  that  other  justices  might  be  applied  to,  and 
then  the  argument  of  inconvenience  Vanishes. 

The  cases  of  privilege  are  nothing  to  the  pinrpose.  I 
do  not  know  any  case  where  justices  o(  the  peace  have 
privilege  allowed  them :  if  they  have  a  right  to  it,  let  Mic 
Gaj^  tvte  out  his  writ  of  privilege* 

But  another  anaww  occurs  to  tlus  argument. 

Su{^posing  the  offices  16  be  inoottpatiUey  (whidi  I  by 
no  means  admit)  yet,  as  it  is  agreed,  that  this  is  a 
iniiusterial<^Hce^adefmtymaybeappoiirt«d:  aoGUstable 
is  theimme£ate  officer  of  the  justice,  yet^  I  conceive,  a 
justiecijmay  be  appcnat^  to>  thftt  efflee.  >!  LetK  SS^^  % 
Sidi  855.  S.  C.  A  woman,  or  an  infant,  may  be  ap- 
pobiitedconstabte:  there  are  ease»  to  that  purpoBe  in  the 
boqJcs*  Suppose  there  wow  in  aparish  no  other  inhabitants 
than  a  justice  of  peace,  and  one  tenant ;  a^oording  to  the 
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1757.        doctrine  now  contended  for,  there  could  be  no  ovcneeri 

'''^^        appointed ;  for  I  am  warranted  by  a  late  reaolutioii^  (inz^ 

Ihe  Jimg    j^^  ^   Loxdale  et  al.)  to  say,  that  a  ongjke  o^eneer 

^"*         cannot  be  made. 
Gayer. 

XT  Q  Lord  Mansfield,  C.  J. 

The  general  questions  of  inoompaliUlity,  and  pri- 
vilege, as  they  have  been  argued  at  the  bar,  are  c£  ^reai 
extent,  but  not  here  necessary  to  be  entered  into. 


The  present  question  turns  m  a  nanow 
Here  was  an  order  of  justices.  The  party  appoiptri, 
appeals  to  the  sesaons,  which  relieves  Him.  The  acnsioni 
had  no  occasion  to  set  forth  their  rsaaoos  tar  what  they 
did ;  but  here,  it  b  said,  they  have  given  icaiDiiB,  and 
therefore  they  must  stand,  or  fall,  by  them. 

The  question,  then,  arises  on  the  reaaona  thqr  have 
given.  If  they  ^ve  a  reason,  clearbf  wrongs  and  diat 
appears  to  be  the  whole  reason  they  went  vpoiiy  dien 
their  order  is  bad;  but,  if  they  only  letum  half  Aeir 
reasons,  the  order  does  not  appear  clearly  wrong.  Here 
it  does  not  appear,  that  they  have  returned  tbeir  whole 
reasons.  There  pos^bly  may  not  be  a  sufficient  number 
of  justices,  without  this  gentleman,  to  hold  a  seasicMis ;  and, 
if  there  is  a  possible  reason,  we  must  not  quash  the  order 
of  sessions,  as  that  court  had  full  jurisdictioD  in  the  matter. 

I  take  it,  that  a  deputy  could  not  be  appointed  in  this 
office,  (except  in  a  particular  case,  under  the  act  of 
toleration)  but  that  it  is  not  necessary  to  determiiie. 

I  do  not  go  at  all  upon  the  merits  of  the  qaeation ;  but 
rely  upon  this,  that  it  does  not  appear,  they  have  retunwd 
all  thdr  reasons. 
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^hc  King 

ttgt. 

Gayer. 


Denison^  J.  i;57. 

The  sesffons  are  jiidjles/jf  die  fact,  and  law,  of  the  case ; 
of  the  Uhr  only:  and,  if  they  had  returned  the  order 
without  any  j-easons,  it  had  been  good.  We  will  suppose 
any  possible  reason  which  is  a  good  one,  to  support  the 
order.  Perhaps  as  my  Lord  C.  J.  has  said,  there  may  k.  B. 
npot  bfe  a  sufleieht  mimber  of  justices  without  Mr.  Giiyer, 
to^hdd  thesesrfbns,  S^. 

RexY.  Inhatntants  of  Spalding.  The  order  declared, 
the  iMtiegii  iKttleiiient  of  J.  was  in  X.,  by  reason  of  his 
bmiig'bg(ki«n  apprentice "Hiere.  tt  was  moined  toquash 
this  cvder^'becaiise  it  wIeus  not  alleged,  he  had  lived 
there  forty  dirys;  ffnt  the  court'  d^ed  it,  because  the 

reaaon^buemtd  not  a  wrong,  but  an  imperfeci,  reason. 

■  •   *    •  •  .  -  '  ••  .  ■ 

Foster^  J.  * 

'  If  jtKticea  Mtftn  ir^aatms  that  cdiddude  i^gbinst  their 
order,  ike opderisbad;  biftiiot  if  tliey  rehirn  imperfect 
reasons  oiily.-  I  dnuM  tie  nlrilwilling  to  ehter  into  the 
iMoiipitH>ility  df  the  oflldte,  fei:  k  "vMAd  make  sadi 
appabtidlfitti  bald^'llrkii^ft  *justS6e  idblc  6ie  office  ujjon' 
hin  TOtaMimnfyj  f(^  tK^  j|ood'  oP  the  tMlMi;  aiid  lie 
woaU  bellablC  to  ^nnSota  for  #hat  h6  «Bd.    It  has  been 

L 

hdd^  that  a  Jndgi^tif  tfiis'^diirt  lytfding  the  essoigU  for  a 
jadge  of  the  €^  B/y '^aMes  hn  seat  in  t)m  coiiit; 

•'..■:';«..-■•••- '•»^<'**«^^'^-**    :•*>'■*'     •■'•■■   ■' •     ■■  -    '.  * 

Rule  discharged. 


•!-■?». 


«     < 
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GOSS  ogl.  NELSON. K.  B. 

A  promissory  Mr.  Goitlu  sliewcd  cause  agiunst  a  rule  fur  arresUng 

M'lbTe^o  *^^  judgment  in  this  case. 

one  when  of 

Hge,  that  Tlie  action  was  in  assumpsit^  upon  a  promissory  note,  in 

fully  stated     ^^^^  words:  "  I  promise  to  pay  to  J.  5.  .flOO,  when  he 

by  mention     shall  attain  the  age  of  twenty-one  years,  which  will  be  on 

of  the  day,     ^^^  ^q^  of  Junf,  1750,  for  value  received.  Dated  in  1787. 

&c.,isanun-  i     i     i         i.  i 

conditional      -^^^  whether  this  was  such  a  note  as  an  action  mi^t  be 

engagement;  maintained  on,  was  the  question, 
and  within 

the  Stat,  of^^ 

and  4  Ann,,       Mr.  Gould  contended,  it  was  debitum   in  pnesentiy 

?*S'^^*     ^    though  solve tidi/m  in  futuro;  and  took  the  distinction 

1  Burr,  226.  ,        ^  _  -^  .,    »^     j 

S,  C.  between  notes  that  must  necessarily  be  due  some  tmie  or 

other,  as  on  the  death  of  J,  S.y  &c. ;  which  must,  though 

the  time  when  is  uncertain,  and  notes  which  may  never 

become  payable,  as  when  J,  S,  marries ;  and  dted  Str. 

1251,  and  a  MS.  note  of  the  same  case,  where  Ler^  C  J., 

said,  the  act  was  to  be  considered  as  a  remedial  law,  and 

referred  to  a  case  which  is  now  reported  in  Sir,  629. 

Mr.  Caldecot^  in  sup^wrt  of  the  rule,  urged,  that  the 
debt  was  contingent,  and,  if  J,  S,  died  before  twenty-one, 
nothing  would  be  due ;  and  the  calculation  of  the  time 
here,  must  be  interpreted,  "  if  then  living.'^  He  like- 
wise stud,  that  this  was  not  a  note  for  the  benefit  of  trade, 
and  so  not  within  the  act. 

Lord  Mansfield,  C.  J. 

Had  the  note  been  to  pay  JLlOO  on  the  26th  of  June, 
1750,  I  suppose,  there  would  have  been  no  doubt  of  iu 
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Goss 

agt. 

"Nelson. 


being  witliin  the  act :  and,  I  think,  it  is  the  same  thing.  ]^r>j 
here;  for  lie  becomes  an  actual  debtor  by  his  promise, 
from  which  he  cannot  be  set  free,  witliout  an  expi*ess 
clause  to  that  purpose ;  and  therefore,  being  an  absolute 
debt,  to  be  paid  at  the  time,  whether  J.  S.  be  then  Hving, 
or  dead,  it  is  clearly  within  the  act.  Indeed,  in  the  ca?e  j^  g 
of  a  legacy,  it  would  be  otherwise,  as  appears  by  the  dis- 
tinction in  PaKict'a  case,  between  an  absolute  legacy  fo 
be  paid  at  twenty-one,  and  a  legacy  when  he  attains 
ticeutii-Oiie,  The  first  vests  immediately,  the  second  not 
till  he  attains  twenty-one ;  and  this  distinction  courts  of 
equity  borrowed  from  the  ecclesiastical  courts,  who  have 
concurrent  jurisdiction  as  to  personal  legacies,  and  equity 
has  conformed  to  it,  to  prevent  any  contrariety  of  de- 
terniinutions :  but  in  legacies  out  of  lands,  (where  the 
ecclesiastical  court  has  no  jurisdiction,)  courts  of  equity 
depart  from  the  rule ;  the  £Dundation  of  which  is,  that 
the  time  is  a  substantial  part  of  the  gid,  and  not  to  be 
divided. from  it;  but  this  interpretation  holds  only  in 
that  case  where  it  is  a  direction  to  an  executor ;  but  here, 
it  is  not  the  case  of  a  direction  to  a  third  person,  but  his 
own  absolute  promise. 

.    Bule  discharged,  and  j>0i/ea .  delivered  to  the 
plaintiff. 

Jhscnlfj  fVitmof^  J. 


K  K  S 
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VINTNERS'  COMPANY  agi.  PASSEY. K.R 

A  power  Debt,  brought  by  the  company  against  the  defendant, 

vested  in  the  fQj.  £25^  penalty  of  a  by-law.     The  declaration  states, 

wardens  of  a  ^^^  ^^J  ^^  *  company  by  prescription,  and  confinped 
company,  by  by  charter,  and  have  power  to  make  by-laws ;  and  states 
a  y-law,  ^^^  by-laws  made  accordingly:  Ist,  that  it  should  be 
and  80  many,  lawful  for  the  master,  wardens,  and  court  of  asastants,  to 
k  ^™k"'  **  choose  such,  and  so  many,  of  the  yeomen  of  the  company, 
meet  to  be  ^  ^^y  ^^^^1^  ^^  meet,  to  be  of  the  livery ;  and  that 
of  the  livery^  each  person  so  elected,  should,  on  notice,  come  in,  and  be 
JTalSor  ^e""-"  admitted,  and  pay  a  fine  of  i:31  8s.  4d. 
fusaJ,  &c.^  is 
legal,  and  ^gj  by-law.)  Tliat  if  any  person,  so  chosen,  should 

used  oppres-  neglect,  or  refuse,  to  come  in,  and  be  admitted,  or  to  pay 
sively :  any  such  fine,  he  should  forfeit  c£25  to  the  company,  llmt 
ci^e"^firbe-  ®"  ^®  ^^  oiJune,  1755,  the  defendant  was  duly  elected, 
ing  properly  (being  a  yeoman,  and  freeman,  of  the  company,  and  a 
tp  be  sub-  person  fit,  and  able,  &c.)  to  be  of  the  livery:  that,  on 
plea  o^nil       notice,  duly  given  him,  of  such  election,  by  the  clerk  of 

debet ;  and     the  company,  he  refused  to  be  admitted,  &c.,  and  thereby 
notice  of  a      fo-fuitpd  £05 
court  is  not    ^o^eiiea  ^^. 

requisite  to 

a  member  of      j^e  defendant  pleaded,  1st,  nil  debet :  2dly,  that  there 

the  company.  .  , 

1  Burr,  235.    ^^>  ^^^  from  time  whereof,  &c.,  have  been,  in  the  dty 

^.  C.  of  London^    twelve   companies    of   livery,    which  arc 

called  the  twelve  companies;  and  there  are  other,  also 
of  the  livery,  called  the  inferior,  companies:  that  in 
1697,  the  court  of  lord  mayor,  and  aldermen,  made  an 
order  of  the  city,  that  no  person  should  be  of  the  Uvery 
of  any  one  of  the  twelve  companies  who  had  not  a  fortune  of 
cflOOO,  nor  of  the  inferior  companies,  unless  he  had  ^500; 
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and  avers,  that  the  vintners*  is  one  of  the  twelve  com-        1757. 
panies,  and  admits  himself  a  freeman,  &c. ;  but  that  he         *"^^ 

had  not  a  fortune  of  .£1000^  at  the  time  of  his  election  to  Vintners' 
the  Kvery.     Demurrer,  and  joinder,  &c. 

Mr.  Williams^  for  the  pbuntiiFs. 

How  far  th)e  mayor,  and  aldermen,  can  make  by-laws,  to 
restrain  the  particular  companies  from  making  by-laws 
within  those  companies,  warranted  by  charter,  or  pre- 
Bcription,  may  be  a  point  of  great  consequence,  but 
cahnot  here  come  in  ques^on,  as  the  plea  is  ill.  1st,  It 
does  not  shew  by  what  authority  this  court  of  mayor,  and 
aldermen,  was  held,  ^ly.  Nor  which  of  their  courts  it 
was,  for  they  have  several,  for  different  purposes.  3dly, 
Nor  what  authority  they  have  to  make  such  orders.  It 
cannot  be  by  common  law,  nor  is  there  any  statute  for  it ; 
therefore  it  can  only  be  by  custom,  and  no  such  is  set 
out. 

Serjeant  Martytij  for  the  defendant,  admitted  the  plea 
to  be  ill,  but  took  the  fbllowing  objections  to  the  de- 
claration : 

1st,  That  the  by-law  set  out  in  the  declaration  appears 
to  be  illegal,  and  dierefore  void.  2dly,  The  declaration 
does  not  shew,  that  the  defendant  had  notice  of  the  day, 
&C.,  of  holding  ft  court,  that  he  might  come  in,  and  be 
admitted. 

1.  I  allow,  the  power  of  making  l^->laws  is  inddent  to 
ev^tj  cd'portition ;  but  they  must  not  be  oppressive,  bat 
agreeable  to  common  taw,  and  for  the  good  of  the  com- 
nluBity:  and  are  to  be  construed  strictly,  and  more  so 
tkMH  customs ;  for  nsany  thipgs  may  be  good  ina  custom 
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ViNTNEns' 

Company 


which  would  not  in  a  by-law ;  and  the  rule  is,  to  construe 
even  customs  strictly.  Here  is  room  for  manifest  op- 
pression :  for,  by  tliis  by-law,  the  company  may  call  who 
they  please  to  the  livery,  without  regard  to  circumstances, 
&c.,  though  so  large  a  fine  is  to  be  paid  as  may  ruin 
him ;  and,  though  he  is  a  member  of  the  company, 
he  is  bound  by  such  by-laws  only  as  are  reasonable,  and 
warranted  by  the  common  law.  S  Lev,  293.  Raym, 
446.     Comb.  221. 


2.  It  appears,  that  this  court  of  assistants  is  held  at  un- 
certain times ;  that  the  master,  and  one  warden,  may  hold . 
one  when  they  please ;  and  it  was  therefore  impossible  for  • 
the  defendant  to  know  when  to  come  in,  and  be  admitted, . 
on  a  general  notice  to  come  to  the  next  court ;  but  they 
should  have  marked  out  the  day,  and  hour,  precisely. 


Mr.  Williamsy  in  reply. 

These  objections  have  been  discovered  since  the  plea 
was  put  in ;  and  are  now  raised,  after  an  hundred  years 
acquiescence  under  this  by-law,  and  after  it  has  been  can- 
vassed in  many  courts,  as  appears  by  several  a(\judged  > 
cases,  and  no  such  exceptions  were  then  taken.  5  Mod, 
SI  9.  Raym.  446.  I  take  the  rule  to  be,  that  by-laws 
are  not  to  receive  so  rigid  a  construction ;  but,  being  made 
by  persons  not  supposed  to  be  acquainted  with  legal 
forms,  are  to  have  a  more  favourable  construction  than , 
proceedings  in  courts  of  justice. 

1.  As  to  the  present  by-law  being  unreasonable,  in  leav- 
ing an  arbitrary  power  in  the  master,  and  wardens,  to  ap- 
point who  they  pleased,  the  words,  such,  and  so  mahjfy  as  ■ 
they  should  see  meet^  confine  it  to  proper  objects ;  and  it 
would  be  vain,  and  ridiculous,  to  set  out,  and  enumerate. 
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the  particuhir  incapacities  of  infancy,  insanity,  &c.,  by  way         1 757. 
of  exception,  as  was  held  in  the  case  of  the  shcTifTs  of  ""^^ 

London,  Carlh.  480.     So  5  Co.,  Rooke's  case,  this  dis-    ViK'tners' 

,  .J  1-       .    1  J  Company 

cretion  must  be  exercised,  according  to  law,  and  reason ; 

and  the  ordinary  way  of  pleading  these  sort  of  by-laws  is,      p   ^  ' 

as  here,  with  an  averment,  that  the  party  was  fit,  and     -^^^^-^^-^^ 

able,  &c. ;  which  evinces  what  I  have  just  now  said,  and         K  B. 

his  incapacity  inay  be  taken  advantage  of  on  nil  debet, 

1  Lntw,  102..    Cart/t.  483. . 

2. .  As  to  his ;  not  haying  notice,  the  by-law  requires 
none  of  the  day,  or  hour,  of  holding  the  court ;  but,  as  he 
is  a  member  of  the  company,  he  must  take  notice  of  it ; 
and  the  by-law  only  requires,  that  he^should  have  notice 
of  his  election,  which  he  had  here  by  the  company's  clerk ; 
besides,  this  could  only  be  form,  and  here  the  defendant 
has  admitted  the  notice,  &c.,  by  pleading  matter  of 
excuse,  and  not  demurring  specially  to  the  declaration. 

Lord  Mansfieldy  C.  J. 

The  plea  is  admitted  to  be  bad;  and  the  principal 
objection  to  the  declaration  is,  that  the  by-law  is  bad  ; 
but,  as  it  has  stood  an  hundred  years,  and  received  the 
cc^ifirmation  of  courts  of  judicature,  as  appears  by  the  • 
cases  cited,  I  should  be  cautious  of  overthrowing  it  on 
any  new  objections  now  made.  But  here,  the  present 
objection  admits  of  one  general  answer,  from  the  case  in 
1  Lutw.  402,  that  the  defendant  might  take  advantage  of 
his  unfitness,  on  nil  debet;  and,  certainly,  the  discretionary 
power,  to  be  exercised  as  they  see  meet,  must  be  inter- 
preted according  to  reason,  and  justice;  and  neither  a 
beggar,  not  able  to  pay  the  fine,  nor  an  infant,  or  mad- 
man, who  are  incapable  of  serving,  can  be  proper  objects 
of  it ;  therefore  this  might  be  taken  advantage  of  in  the 
manner  I  have  mentioned,  x 
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1757.  As  to  the  w^nt  of  notice  whiea  the  court  wouU  be 

^,  ^*^      ,  held;  the  defendant,  as  a  member  of  the  oorporaUon^  was 

VlNTNEHS  ,  ,  ,  .        i.  ,    ^ 

Company  bound  to  take  notice  of  that, 

agt. 
Passey.         DenisoTif  J.,  agreed  with  the  C.  J,  in  both  pointa ;  and 

^^««^S^^«^  .said,  the  rule  was  to  allow  a  reasonable  coostructian  of 

K.  B.  Jb^Jfiws,  and  not  to  presume  them  to  be  Toid. 


Judgment  for  the 


Absent,^  Foster,  &  Wilmot,  Js. 


WOOLLEY  agt.  COBBE. K.  B. 


Bail  are  not 
exonerated 
from  a  debt 
once  fixed 
upon  them^ 
by  their  prin- 
cipal subse- 
quently ob- 
taining a  cer- 
tificate, as  a 
bankrupt. 
1  Burr.  244. 
S.  C. 


Mr.  Gascoigne  obtained,  last  term,  a  rule  ta  abew 
cause,  why  an  exoneretur  should  not  be  entered  on. tile 
recognizance  of  bail,  the  original  defendant  being  became 
a  bankrupt,  and  having  obt^ned  his.  certificate;  and 
the  money  levied  on  the  goods  of  the  bail  not  be  returned : 
on  5  Geo.  II.,  about  bankrupts. 

Mr.  Norton  now  shewed  cause  against  that  rule.. 

If  a  certificate  is  obtained  pending  the  action,  and 
before  the  bail  is  liable  to  the  debt,  the  court  will  do 
thi»;  for  a  surrender  in  that  case  would  be  nugatoiy,  aa 
the  body  is  discharged  by  the  allowance  of  the  certificates  • 
and  such  order  is,  in  that  case,  made  frequently  by 
a  judge  at  his  chambers. 


NOTES  OF  CASES  IN  K.  B^  &c.  505 


WoOLLKY 


Here,  their  own  affidavit  is  a  sufficient  answer  to  their        1757. 
application.     On  the  11th  of  May^  bail  was  put  in ;  on 
the  21  st  of  Maj/y  the  commission  issued ;  oi)  the  18th  of 
jiugmtf  the  certificate  was  allowed:  before  which  time,       ^,___ 
viz.  in  Ju/t/i  judgment  was  hacSl^  and  execution  executed. 


Till  the  certificate  was  obtiuned,  ii  did  not  a^^pear,  that 
it  ever  would  be  allowed ;  therefore  the  bail  should  have 
surrendered  thdr  principal  in  time. 

Lord  Mamfieldj  C.  J. 

The  distinction  is  a  very  plain  one.  If  the  proceed- 
ing against  the  bail  is  afler  the  cerUficate,  it  is  nugatory; 
because  the  certificate  is  the  same  as  an  actual  pajrment. 
But  this  is  a  very  different  case ;  the  goods  being  taken 
in  execution  in  Jufy,  from  which  time  the  bail  became 
their  principal's  creditors,  and  the  plaintiff  had  it  not  in 
his  power  to  assent  to,  or  dissent  ftom^  the  allowance  of 
the  certificate. 

Denisarij  J. 

Th^  proceedings  agunst  the  bail  were  regular;  becauae^ 
before'  the  certificate  allowed^  the  bail  might  have  sur- 
rendered the  principal;  which  would  have  ^sdiatged 
them ;  but  they  slipped  that  opportunity,  for  the  debt 
was  fixed  upon  the  bail  before  the  certificate  allowed. 

FosteVf  J. 

The  debt  (for  any  thing  that  appears)  might  not  hane 
been  contracted  till  after  the  bankruptcy  committed. 
Suppose  the  bankrupt  had  died  before  the  allowance  of 
his  certificate,  would  the  bail,  in  that  case,  have  been  dia- 
ffhavged? 

Rule  discharged. 


CoBfiE. 

K.  B. 


d 
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GO0DTITLE(on  thedemise  of  JOHN  HA  Y  WARD,) 

agt.  WHITBY. K.  B. 

Under  a  de-       This  was  a  case  reserved  at  Lancaster  assizes,  which 
vise  to  tru*.    ^^^^^^  ^  ^^^^    ^-^ 
tees,  ana 
their  heirs, 

during  the  Ralph  Bate^  gent,  seised  in  fee  of  several  messuages, 

two  nephews  ^^''  ^  ^''^fU  ^^  ^'^^  county  oi JLancaster^  by  his  last  will 
of  the  tes-      and  testament,  dated  the  22d  of  August^  17^,  devised 

Utor,and       as  foUows ;  viz. 

upon  the 

coming  of 

age  of  each,        «  j  gjve  all  my  messuagei^,  &c.,  unto  the  Reverend 

to  them  both  ^^^^^^^  Hayward^  and  John  Baies^  and  their  heirs :  in 

and  their  trust  that  they^  and  the  survivor  of  them,  and  his  h^rs, 

neirs ,  a  re-  gij^jj^  ^nd  will,  pay  the  rents,  fee,  for  the  bringing  up, 

fee  is  vested  nudntaining,  and  putting  out  in  the  world,  of  Thomas^ 

immediately  and   JoAw,  Haywardj   sons   of   Ralph   Hayward^    of  * 

phews  which  Warrington^  during  their  minorities:   and   whetiy  and 

is  not  con-  as  they  shall  attain  their  ages  of  twenty-one  years^  my 

tingent  till  ^^  jg^  ^^^  ^^  premises  shall  be,  and  remain,'  to  the  use 

have  attain-    of  tliem,  the  said  sons  of  the  stud  Ralph  Hayward,  tlieir 

ed  twenty-      heirs,  and  assigns,  for  ever,  equally,^ 

one. 

1  Burr.  228. 

§.  C.  '    And  tlie  testator  appointed  his. trustees,  executors.  The 

devisees,  Thomas,  and  John^  Hay  war  d^  were  children  of  a 
sister  of  the  testator,  and  the  defendant  is  his  heir  at 
law.  ^ 

The  testator  died  soon  after  the  making  of  this  will ; 
and,  upon  his  death,  the  said  Thomas  HayKard^  and 
John  Bates ^  entered  into  possession  of  the  premises  so 
devised  to  them  by  the  will  as  aforesaid,  and  enjoyed  the 
same,  during  the  Uves  of  the  said  Thomas^  and  Johny  Hay' 
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ward:  but  Thomas  Hayrcard,  one  of  the  devisees,  dying         1757'.  . 
on  the  20th  of  March.  1741,  under  the  age  of  twenty-one,  ^ 

^*  .    .  GOODTITLE 

upon  hii$  death,  Thomas  Ilayward^  clerk,  the  surviving 
trustee,  and  execvitor,  named  in  the  will,  permitted  John    ^  '^ 
Whitby^  the  fatlier  of  the  defendant,  toenter  into  posses-      -_,  ^  ^^ 
sion  of  an  undivided  moiety  of  the  premises,  devised  by        K.  B. 
the  wiU  as  aforesaid,  in  right  of  his  son,  the  heir  at  law 
of  the  testator,  (an  infant  of  fourteen  years  of  age); 
at  the  time  of  this  transaction,  John  Hayicard^  the  lessor 
of  the  plcuntiff,  being  about  nineteen. 

The  lessor  of  the  plaintiff .  came  of  age  in  1748,  and 
entered  into  possession  of  the  other  moiety :  the  defendant 
continued  in  possession  till  1754,  when  this  ejectment, 
was  brought. 

The  question  made  upon  this  case  was, 

Whether  John  Hay  ward  had  a  title  to  die  premises, 
as  heir  of  his  brother,  or  the  defendant,  as  heir  at  law  of  . 
the  testator  ? 

Mr.  Perrotiy  for  the  plaintiff. 

I  shall  not  take  up  much  time  in  my  argument,  but 
mention  a  few  authorities,  wherein  this  point  seems  to 
have  been  settled. 

Though  the  estate  is  given  to  the  trustees,  and  their 
heirs,  yet  it  is  only  a  chattel  interest  in  them  ;  because 
the  whole  trust  is  to  determine  in  a  certain  term  of  years ; 
and  adding  the  word  heirs^  cannot  alter  the  legal  operation 
of  the  devise. 

The  question  which  will  determine  this  case  is,  whether . 
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1  itj.        the  remainder  In  fee  vested  in  Hhomoi  H.,  and  John  H., 
^"^^    .     immediately,  or  remained  in  contingency,  till  they  came  to 

OooDT iTLE  the  age  of  twenty^jne  years  ? 
agt, 

WgiTBj.  •j«[jg  trustees  here,  were  to  take  nothing  for  their  own 
^v^^  benefit,  but  only  in  trust  for  the  children ;  and  the  words, 
^^  when  they  shall  attain  the  age  of  tweniy^ne  tftars^ 
were  not  intended  to  postpone  the  vesting,  but  c»ily  to  point 
out  when  they  should  be  in  possesion.  Should  another 
construction  prevail,  it  might  be  inoonyefiient ;  for  ii^jqjose 
one  of  the  devisees  should  die  under  twenty-one,  leaving 
duldren,  they  would  be  stripped;  whijch  could  not  be 
the  testator's  intention ;  for,  if  he  had  designed,  it  should 
haive  gone  over  on  such  contingency,  he.  woiiid  have  made 
a  disposition  of  it :  whereas,  the  defendant  here  claims 
•  merely  as  heir  at  law,  and  not  under  any  hmitation  in  the 
will. 

The  first  case  inually  cited  on  these  oecaaons^  is 
Bora$ton\  case,  3  Co.  S3.  The  next  case  is  still  stronger 
than  that,  and  is  in  2  Mod.  289,  Taylor  v.  Biddal;  and 
even  that  case  has  not  all  the  reasons  for  such  a  con- 
struction which  are  to  be  found  in  the  present,  because 
here  all  the  benefit  is  for  the  children  only. 

3  Lev.  132,  Edwards  v.  Hammond :  I  cite  this  case  to 
shew,  that  the  words,  "  if  he  shall  attain^  ^c,"  do  not 
make  the  estate  contingent. 

Eq.  Ca.  Ab.  195,  Manfield  v.  Dugard:  which  case 
seems  almost  word  for  word  with  the  present. 

Upon  these  authorities,  I  submit  it,  that  the  estate  was 
vested  in  the  nephews,  immediately  upon  the  death  of  the 
devisor ;  and  if  so,  it  belongs  to  the  survivor,  the  lessor  of 
the  pliuntiff. 


Whitbt. 
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Mr.  Norton^  €  contra\  argued,  that  their  attainment         1757. 
of  twenty-one,  was  a  condition  precedent  to  the  vesting         ^-v-' 
of  any  estate  in.  the  nephews;  that  that  was  an  event      oodtitlk 
which  might,  or  might  not,  happen.    That  the  will  gave     ^j_ 
only  so  much  of  the  profits  to  each,  during  their  qu- 
norities,  as  would  maintain  them;  so  that  the  executors        k^b^ 
might  have  laid  out  ten  times  as  much  in  the  educatioii  of 
the  one,  as  of  the  other.     Co.  Lit.  S18<.  Eq.  Ca.  Abr. 
108. 

If  £90  is  bequeathed  to  A.  when  he  attuns  twenty- 
one,  nothing  vests  in  him  if  he  does  not  attain  that  age. 
1  Lev.  167.    SalL  415.    2  Fern.  849. 

As  to  what  Mr.  Perrott  had  advanced,  that^the  trustees 
had  only  a  chattel  interest ;  he  said,  thatafee  determinable 
on  an  event,  is  a  fee,  though  liable  to  be  defeated,  as  \s 
held  by  Lord  Faughan,  in  Gardiner  v.  Sheldon;  aad 
here  the  word  heirs^  gives  such  fee ;  if  the  trustees  had  «a 
estate  in  fee,  though  a  defeasible  fee,  according  to  the 
resolution  in  10  Co.  86,  Leon.,  Loveis*s  case,  the  devise 
over  could  not  be  vested,  but  must  be  an  exec^tarj- 
devise. 

He  said,  the  cases  cited  for  the  plaintiff,  like  aU  other 
cases  on  construction  of  wills,  depended  on  their  particular 
cutninifltaQces,  and  were  distinguishable  from  the  present ; . , 
uA  he  attempted  to  shew  the  difference. 

The  C.  J.  told  Mr.  Perroii  he  need  not  trouble  hia^ 
self  to  reply.  .     . 

a 

Lord  Mansfield,  C«  J. 

It  does  not  appear,  how  nearly  the  heir  at  law  is  re- 
lated to  the  testator ;  he  is  not  of  the  same  nan^. 

.4  ■-;  »i- 
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1737.  '  The  question,  is,  whether  the  lessor  of  the  phdfitiff  is 

entitled,  either  as  heir  at  lawtp  the  brother,  or  by  sur-^ 
vrirc^rship,  to  the  whole  of  these  premises  ? 


GppDTITI'E 
Wl^ITBY^ 


In  construction  of  wills,  cases,  adjudged,  are  so  hr 
K.  B.  material,  as  to  establish  general  rules;  but  the  intent  of 
the.testator  is  the  great  guide,  so  &r.  as  the  }aw.aUaws; 
that  is,.if  his  intent  be  such  as  might  have  taken  place, 
had  he  used  apt  words  to  express  his  meaning;  and. to 
find  out  that  intent,  cases  adjudged  are  of  use. 

I  will  mention  a  rule  or  two  of  construction,  in  order 
to  determine  this  case. 

Wherever  the  whole. property,  of  a  thing  is  devised, 
with  a  particular  estate  given,  out  of  it,  let  what  words 
wiU  be  used,  in  construcUon,  you  are  to  consider  the  pro* 
perty  given,  first,  and  the  particular  estate  only  as. an 
exception  out  of  it  This  is  laid  down  in  Mat  Manning's 
case,  8  Co.  95,  b.;  and  though  the  exception  in  that 
case  is  in  words,  yet  the  rule  I  have  mentioned,  is  laid 
down. 

Another  rule  established  by  Mr.  PerrotCs  cases,  is, 
that  where  the  property  is  given  absolutely,  and  a  par- 
ticular estate  carved  out,  that  shall  never  enure  as  a  con- 
dition precedent,  but  descriptive  of  the  particular  estate, 
carved  out.  Borasloris  case  is  extremely  strong .  to 
this. 

Another  case  cited,  that  of  Maiifield^  and  Dugard^  is 
very  strong  indeed ;  there  were  no  debts  to  be  paid,  and 
theremainder  was  held  vested  in. the  son. 

Now,  upon  the  reason  of  the  thing ;  .the  infant's  non- 
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age  is  not  to  hinder  him  from  the   testator's  bounty.  1757. 

Suppose  he  should  die  under  age,  learbg  a  family,  must  """"^ 

the  children  be  disinherited  ?    The  testator  has  not  limited  GoodtitLe 

it  over  to  his  heir  at  law,  by  any  devise  in  his  will,  but  his  ^^' 

claim  is  merely  as  he  is  heir  at  law.  "^^"7^* 


This  is  the  strongest  case  of  the  kind  that  ever  hap* 
pened.  The  devise  is  of  a  fee  to  the  nephews,  and  no 
particular  estate  is  carved  out  of  it,  as  is  in  the  cases 
cited ;  but,  in  effect,  the  testator  only  appoints  guardians 
during  their  minorities,  totally,  and  entirely,  for  their 
benefit :  they  have  only  a  chattel  interest,  and  that  not  at 
all  beneficial. 

Apply  the  rule  in  Mat,  Majining^s  case,  and  it  stands 
thus :  "  I  give  all  my  estate  to  my  two  nephews,  and 
their  heirs ;  but,  during  their  minority,  I  will,  that  my 
executors  receive  the  rents,  &c.,  for  their  benefit."  This 
is  the  obvious  meaning,  to  be  confounded  only  by  hard 
words. 

One  is  almost  ashamed  to  mention  a  case  upon  a  thing 
so  plain ;  but,  however,  I  will  just  name  one. 

Tompkins  V.  Tonipkins,  Hil.  17,  Geo.  II.,  in  Chancery, 
W.  T.  devised  his  brewhouse,  &c.,  to  A.^  in  trust,  for  the 
benefit  of  his  eldest  son,  Benjamin^  till  he  should,  attun 
twenty-one ;  and,  if  he  died  before  twenty-one,  to  his 
second  son.  Benjamin  did  attain  twenty-one ;  but,  you 
see,  the  estate  was  not  devised  to  him  by  express  words 
when  he  did :  however,  the  court  held,  that  unless  the 
contingency  of  his  dying  before  twenty-one,  happened, 
it  should  not  go  over;  but  the  eldest  son  should  take 
in  possession,  upon  his  attaining  that  age. 


K.B. 
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1757.  I  aiOy.upoB  the  whole,  ckarly  of  opinioo,  th«l  hen  n 

""^  no  oontiiigeiiqr  whatwever,  but  a  fte  Tested  in  the  (;ipo 

GoonriTLX  iMphews^  and  the  tnistees  in  the  natine  of  guaidiau 

^^*  only;  and,  consequently,  the  jdaintif^  as  the  anrviiing 

Whitby,  brother,  and  h«r,  is  entitled,  &c. 

K*  B*  DenuoHj  J.,  concurring,  judgment  was  ^ven  (or  the 

plaintiffl 

Jbseut.^  Faster,  k  Wilmot^  Js. 


THE  KING  agt.  THE  MAYOR  OP  DURHAM.- 

E.B. 


A  power  be-      Mandamus  to  the  mayor,  8cc^  of  Durham^  to  adinit, 

ing  vested  by  ^^ j  g^ear,  one  Robert  Green,  a  freeman  of  the  fraternity 

charter  ma 

select  num-    ^^  freemasotis^  within  the  Sdid  city,  suggesting,  that  he 

bcr  of  a  cor-  had  been  duly  elected, 
porate  body, 
to  make  by- 
laws, for  and       The  mayor  returns,  that  the  dty  of  D.is  an  ancient 

^^f th    "h^r  ^^y^  consisting  of  several  companies,  or  fraternities,  of 

they  may  be  which  this  was  one ;  and  states  their  charter  of  iiieor- 

allowedto  poration,  granted  44  Eliz.,  by  their  then  buhopy  in- 

neral  nimie  corporating  them  by  the  name  of  the  mayor,  aldomoi, 

of  the  cor- 
poration in  their  ordinances :  and  a  by-law  established  by  them  to  prohibit 
the  admission  to  freedom  of  persons  who  had  not  been  previously  called 
and  approved  of  at  three  meetings  of  the  corporation  is  held  reaaonabH 
and  valid.  Such  approbation^  and  examination^  being  addilional  quali- 
fications^ requisite  besides  election,  that,  and  admission,  found  by  a  iury, 
without  these,  cannot  entitle  a  claimant  to  exemption  from  the  restraint  (^ 
the  by-law.     1  Burr.  127-  S.  C. 
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and  commonalty,  of  the  dty  of  D.,  with  this  dause       17^7* 
amongst  others;  viz.,  he  willed,  and  granted  to  the  said    'pu^^^jw. 
mayor,  aldermen,  and  commonalty,  and  their  successors,        ^^ 
that  the:  said  mayor,  and  aldermen,  and  twentfr-four  'ji^eMavor 
more,  being  the  common  comKsil,  or  the  mqofi^  of         of 
them,  (of  which  the  mayor,  and  ax  aldermen,  to  be  part)    Dubhak. 
should,  by  virtue  thereof,  have  fiill  power,  in  the  stead,      ^B^ 
for,  and  in  the  name  of  the  whole  ccM^rate  body,  to 
make  such  by-laws  as  should  seem  good,  necessary,  &c., 
for  the  government  of  the  said  city ;  and  for  declaring, 
and  ordering,  in  what  manner,  and  form,  the  said  mayor, 
&c.,  and  all  the  rest  of  the  officers,  artificers,  and  in- 
habitants, in  the  sud  city,  should  behave  themselves,  in 
their  respective  offices,  arts,  and  trades,  &c.     He  states 
further,  that  this  charter  was  confirmed  by  Jac.  I.,  in  the 
fifteenth  year  of  his  reign :  and  that,  by  virtue  thereof, 
on  the  8th  of  November^  17^,  the  mayor,  aldermen, 
and  commonalty,  met  in  due  manner,  in  order  to  make 
by  Jaws ;  and,  being  so  met,  did  establish  the  three  fol- 
lowing by-laws. 

1st,  That  for  the  effectual  preventing  all  perscms  being 
made  free,  who  had  not  a  right,  or  title,  thereto,  and  fi>r 
better  regulating  the  same,  the  mayor,  and  one  or  more 
aldermen  of  the  said  dty,  and  the  wardens,  and  stewards, 
of  the  respective  companies,  should,  from  thenceforth,  meet 
at  the  toll  booth,  four  times  a  year,  on  particular  days ; 
and  that  every  person  to  be  admitted  a  freeman  of  xht 
said  city,  should  be  called,  at  three  of  the  s^  meet- 
ings, before  such  admittance,  to  be  a  freeman,  and  be 
approved  of  by  the  said  mayor,  one  or  more  alderman,  or 
aldermen,  and  the  wardens,  and  stewards,  of  the  several, 
and  respective,  company,  or  fiatemity,  for  the  time  being, 
whereof  he,  or  they,  was,  or  were,  to  be  made,  and  ad- 

L  L 
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17^7'        tnitted,  a  fVeemaa^  respectiTely,  or  a  majority  of  such 

^^^'^        mayor.  Sfc,  then  and  there  present 
The  King 

pmtt^jjr  2dly,  That  any  warden,  steward,  or  other  person, 

^f  ^      diat  should  mdce  any  person  free  of  the  said  city,  or  of 
DtTEHAK.    any  company  ther^,  contrary  to  the  said  by-law,  should 
'^-*~T^^    Ibrfint,  and  pay,  £30,  to  the  mayor,  to  be  recorered  by 
^*  ^'        action,  &c.,  and  paid  over  by  him  to  the  use  of  the  cor- 
poration, to  defray  any  public  expense  that  might  happen. 

» 

ddly,  That  in  case  the  mayor  should  swear  in  any 
person  not  having  served  seven  years  iqpprenticeship  with 
a  freeman  of  one  of  the  said  companies,  or  fraternities,  or 
not  justly  entitled  to  his  freedom,  by  ancient  usage,  and 
cusUxn,  within  the  said  city,  be  should  forfeit  lij^ewise, 
£fiOf  to  be  recovered  by  the  aldermen,  &c 

Then  he  avers,  that  these  by-laws  are  in  fcnrce :  tliat 
Robert  Green  was  not  admitted  a  fireeman  of  the  said 
company  of  fi-eemasons :  and  that  he  was  not  duly  called 
to  be  a  freeman,  nor  ever  approved  of  by  the  mayor,  &c., 
before  his  supposed  election,  or  admittance,  acoord'mg  to 
the  first  by-law :  and  that  for  these  reasons  he  had  not 
sworn  him,  or  administered  the  usual  oaths. 

Robert  Green,  (pursuant  to  tlie  statute  9  AnnCy  c.  20.) 
pleads  to  this  return ;  and,  by  his  plea,  traverses  the 
meeting  of  the  mayor,  &c.,  on  the  8th  of  iVor.,  172<S, 
in  due  manner,  &c.,  as  alleged  in  the  return ;  on  wlikh 
the  first  issue  is  joined. 

2.  He  denies  the  first  by-law,  which  makes  the  second 
issue. 

8d  and  4th  issues,  are  on  the  second,  and  third,  by-laws. 


K.B. 
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6th  issue  is,  whether  Green  was  elected,  and  admitted,  a        IJBJ* 

freeman  qf  tlie  company,  or  fraternity,  of  freemasons,  as  in  ^"^. 

-                          .J  1  he  King 

the  wnt  IS  suirirestea.  ,     ^ 

°®                                     ^  agi. 

^     .         .  ,  1       11  \       1         The  Mayor 

6th  issue  is,  whether  Green  was  duly  called  to  be  a  of 

freeman  of  the  said  city,  and  approved  by  the  said  wardens,    Durham. 

and  stewards,  of  the  said  company,  to  be  a  freeman  of  the 

said  city. 

At  the  trial,  the  jury  found  as  follows ;  viz. 
The  first  four  issues  for  the  mayor. 

As  to  the  fifth  issue,  the  jurors  find,  that  Green  was 
elected,  and  admitted,  a  freeman  of  the  said  company  of 
freemasons,  as  in  the  said  vmt  is  alleged,  but  that,  before 
such  admittance,  he  was  not  called,  at  any  meeting  held 
according  to  the  said  first  by-law,  nor  approved  of  by  the 
mayor,  &c.,  as  by  the  said  by-law  is  required. 

As  to  the  sixth  issue,  that  he  was  not  duly  called  to  be 
a  freeman  of  the  said  city  of  Durham^  nor  approved  of 
by  the  wardens,  and  stewards,  of  the  sidd  company  of 
masons,  to  be  a  freeman  oS  the  said  city. 

This  special  Verdict  was  argued,  last  term,  by 
Mr.  Ambler,  for  the  crown,  and  Mr.  Clayton^ 
for  the  defendant,  as  follows ;  viz. 

Mr.  Ambler, 

The  general  question  is,  whether,  on  the  whole  of  this 
record,  there  appears  a  sufficient  reason,  or  excuse,  why 
the  mayor  of  Durham  should  not  swear  in  Robert  Green 
to  the  franchise  he  claihis,  of  a  freeman  of  this  company  ? 

ll2 
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1757»  The  right  he  sets  up  is  election,  and  admission.     The 

rp/*^        question  then  is,  whether  he  was  duly  elected  ?     To  this 
there  is  no  objection,  except,  that  he  has  not  conformed  to 
The  Mayor  those  by-laws. 

% 

1.  JB^-laws  must  be  founded  on  act  of  parliament, 
usage,  or  charter. 

Here  is  no  mention  of  any  act  o£  parliament,  and 
little  colour  of  usage ;  for  his  election  being  found  to  be 
according  to  ancient  usage,  though  not  agreeable  lo  the 
by-law,  it  follows  that  the  by4aw  is  not  agreeable  to 
ancient  usage.  It  must  rest,  then,  on  the  charter ;  and,  if 
they  derive  their  authority  from  the  charter,  they  must 
pursue  it  Lord  Raym.  496 :  where  a  charter  empowers 
the  making  by-laws,  they  must  be  made  agreeable 
thereto ;  for  such  power  given  by  charter,  excludes,  and 
is  a  negative  to  the  making  them  any  other  way.  £  P. 
Wms.  209,  12  Bep.  Corporation  of  Dungannon  in  Ire- 
land. Powers  given  to  one  part  c^the  oorporaUon,  cannot 
be  executed  by  any  other.  1  Str.  38Sy  Rex  v.  Mayor 
of  Carlisle,  per  Eyre,  J.,  inddental  powers  are  in  the 
whole  body  only;  but  constant  experience^  (and  so  is 
Bagg*s  case,)  tells  us,  that  if  any  select  power  (which,  if  not 
affirmatively  given,  would  be  incident  of  course)  is  vested 
in  a  select  number,  that  is  exclusive  of  the  other  part  of 
the. corporation.  To  apply  this:  the  power  of  making 
by-laws  is  given  to  the  mayor,  aldermen,  and  common 
council ;  this  by-law  is  stated  to  be  made  by  the  mayor, 
aldermen,  and  commonalty ;  so  that  it  is  contrary  to  the 
charter.  In  Comb,  269,  a  by-law  was  defeated  by  this 
objection. 

Further,  it  ought  to  appear,  that  the  mayor,  and  six 
aldermen,  were  present  at  the  making  it ;  no  such  thing 
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does  appear.     This  is  like  the  orders,  &c.,  of  justices  of  1757. 

the  peace,  where  it  ought  to  appear  on  the  order,  that  one  ''"v-'. 

of  them  was  of  the  quorum ;  the  want  of  which  was  fatal,  ^     ^^ 

till  the  late  act  of  parliament,,  which  was  made  on  pur-  .     ^  ' 

The  M  avor 

ftose  to  cure  it.   -3  Leon.  39,  Lord  CromwelCs  case.  n  ^ 


I  contend,  therefore,  that  these  by-laws  iire  bad,  since 
they  do  not  appear  to  have  been  made  by  the  persons        ^'  ®' 
authorized  by  the  charter  to  make  them. 

S.  But,  if  they  were  properly  made,  I  submit  it,  they 
are  bad  in  themselves. 

Every  by-law  must  be  reasonable. 

This  is  not  so.  The  first  by-law  requires,  that  every 
person,  before  admission,  shall  be  called,  and  approved, 
at  three  of  these  meetings.  Called^  must  mean,  either 
that  he  shall  be  present,  and  offer  himself,  or  that  he  shall 
be  invited :  the  latter  will  not  be  contended  for.  Now, 
taking  it  in  the  former  sense,  he  cannot  present  himself 
at  a  meeting,  unless  there  be  a  meeting;  and  here  is  no 
compulsion  on  them  to  meet  By  their  refusing  to  meet, 
he  may  be  deprived  of  his  right,  and  it  is  not  in  his 
power  to  compel  a  meeting.  In  the  case  o£  Cuddon  v. 
Eastwkke,  Salk,  143,  a  by-law,  that  all  strangers  coming 
into  the  port  of  London  should  employ  city  porters  only, 
was  held  bad,  and  unreasonable ;  because,  if  the  city  would 
not  choose  porters,  they  had  no  remedy,  nor  could  they 
know  who  were  city  porters,  nor  con^el  them  to  serve. 

The  same  reason  will  apply  here. 

Another  objection  is,  that  the  power  given  by  these 
by-laws  is  too  general,  and  too  great. 


/ 

f 
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1757.  Lei  the  daimant^s  ri^t  be  neyer  so  clear,  if  that 

^**^  gentlemen  will  not  approrey  thej  need  onlj  put  their 

'^^  negative,  and  he  cannot  be  made  a  freanan.     1  Bo.  Rep. 

ThJ*^  4.  Godb.  264    11  Co.  58,  the  caae  of  the  Ipswich  tnkn, 

^  ^  a  by-law  like  this  was  hdd  to  be  againtt  the  Hberty  of  the 

DuEHAM.  subject;  and,  according  to  Goc/^.,  because  the  corpoTatioQ 

were  judges  in  their  own  cause. 


K.B. 


The  first  by-law  speaks  only  of  a  person  hponwiing 
free ;  which  either  means  free  of  the  company,  as  well  as 
dty,  or  not  If  not,  there  is  an  end  of  the  question,  for 
this  mandamus  is  only  to  swear  him  free  of  the  company. 
Whether  or  no  the  court  will  extend  this  by-law,  by  con- 
struction, or  not,  I  submit. 

Further,  this  b}'-law  is  only  a  prohilntioii  under  a 
penalty;  and  there  is  great  difference  between  }»T>biluting 
a  thing  from  bong  done,  and  making  it  void  when  it  is 
done;  and  that  difference  is  greatly  enforced,  where  the  pro- 
hibition b  accompanied  with  a  penalty.  This  distinction 
has  always  been  allowed,  in  all  ages,  and  all  countries. 
GrotiuSj  lib.  ii.  c.  5.  s.  16,  qrice fieri quidvetantjsed factum 
non  rescindunt.  In  the  stamp  acts,  a  penalty  is  imposed 
on  persons  using  deeds  without  stamps;  but  nobody 
ever  contended,  that  the  want  of  stamps  made  void  the 
deed ;  nor  (were  it  not  for  the  particular  clause  that  says 
such  deeds  shall  not  be  read,)  would  it  be  any  thing  more 
than  a  forfeiture  of  the  penalty. 

In  the  acts,  in  the  time  of  If.  HI.,  prohibiting  mar- 
riages sub  viodOf  no  doubt  but  such  marriages  are  men- 
tioned as  valid,  though  the  parties  incur  a  penalty. 

Where  the  legislature  intends  to  vacate  the  act,  (as 
well  as  subject  the  person:^  doing  it  to  penalties)  it  is 
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always  so  expressed.  The  statute  8Ann.,c.  9,  requiring  the        ^7^7r 

consideration  in  indentures  of  apprenticeship  to  be  wrote     rni^T^ 

at  length,  adds,  that  if  it  is  not,  they  shall  be  void.     By 

19  H.  7,  it  is  enacted,  that  no  masters,  wardens,  or  fellows  rj,i    \f  «yQ- 

of  any  trades,  or  mysteries,  shall  make  acts,  or  orders^  of 

aga'mst  the  king's  prerogative^  or  the  ccminion  good  of    DuaHAif • 

the  people,  &c.,  unless  they  shall  be  confirmed  according  ^ 

to  that  act,  under  the  penalty  of  forty  shillings.     Either  *    ' 

such  orders  are  void,  or  only  the  penalty  is  incurred; 

either  way,  that  act  affords  a  strong  argument  for  me.     It 

is  not  found,  that  the  by-laws  now  in  question  were  con* 

firmed,  according  to  that  act.     If  such  by-^laws  are.  to  be 

void  for  want  of  confirmation,  these  are  so :  if  not  void, 

but  only  a  forfeiture  of  the  penalty,  so  will  it  be  with  our 

election,  and  admission.     This,  I  apprehend,  would  be  the 

case,  if  here  was  no  penalty ;    the  adding  a  penalty 

strengthens  the  argument  greatly.     To  this  purpose  was 

the  case  of  Hex  v.  J'onfitreaUj  HiL  1743.    Mandamus  to 

appoint  overseers ;  objection,  that  the  statute  directs  the 

appointment  to  be  made  within  a  month  o( Easter ;  and, 

jf  not  made  within  that  time,  imposes  a  penalty  of  £B : 

that  time  was  elapsed,  and  it  was  said,  the  justices'  power 

of  appointment  extended   no  further.     Lee,  C.  J.,  in 

giving  tlie  opinion  of  the  court,  (which  was  that  the 

mandamus  ought  to  go)  founded  himself  on  two  points; 

1st,  that  there  were  no  negative  words ;  2dly,  a  penalty : 

so  the  mandamus  was  granted.     In  Cro,  Eliz.  242,  if  a 

lease  be  granted,  on  condition  that  the  lessee  shall,  or  shall 

not,  do  a  thing,  and  there  is  no  penalty,  it  is  a  conditicm^ 

and,  if  not  observed,  makes  void  the  lease :  if  a  penalty, 

a  liter.     So  agreed  by  the  whole  court. 

There  are  two  principles,  I  apprehend,  I  may  lay 
down  as  clear  law ;  1st,  that  no  by4aw  can  make  void  an 
act  warranted  by  the  original  constitution ;  and  2dly ,  that 
it  cannot  transfer  a  right  once  vested  under  the  original 
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« 

1757.       oonstitutioii.    liie  first  I  am  warranted  in  by  my  kid 

ThT^        ^'^  Justice  H0U9  Comb.  ftOi.    So  in  Moore^  411,  k 

^    was  held,  a  by-law  prohibiting  the  ckizens  of  London. 

j^   ^         from  taking  alien  apprentices,  oould  not  make  void  the 

^  ^      indentures  of  apprenticeship,  but  m^t  inflict  a  pendty. 

Durham.     The  second  princijde  is,  I  apprehend,  no  less  true.    In 

^-^■v^^-^     the  case  of  Rex  v.  Phillips^  Trin.  1749,  the  mayor  rf 

^  ^*        Carmarthen  was,  by  the  charter,  to  be  dioaen  out  of  the 

burgesses  at  large ;  a  by-law  restnoned  the  dioioe  to  the 

common  council :  this  was  hdd  not  to  be  a  bare  regulation 

of  the  diarter,  as  was  contended,  but  a  destruction  pro 

tanto.    To  apply  these  rules  here ;    wliat  the  andent 

usage,  and  custom,  of  electing  is,  does  not  appear;  but, 

whatever  it  is,  it  is  expressly  found,  that  B,  G.  was 

elected  pursuant  to  it:  being  warranted,  therefore,  by 

the  original  constitution,  it  cannot  be  made  void  by  this 

by-law.     This  by-law  hkewise  transfers  the  right  of 

election ;  for  giving  those  {)eople  this  power  to  approve,  is 

virtually  ^ving  them  the  power  of  election. 

As  to  the  objection,  that  the  mayor  oould  not  swear 
him  without  subjecting  himself  to  a  penalty.  The  third 
by-law  cannot  stand,  if  the  former  do  not ;  for,  if  the  rest 
are  gone,  R.  G.  is  entitled  to  this  franchise,  and  the 
mayor  may  safely  swear  him,  without  incuning  any 
penalty. 

But  further;  suppoang  the  by-law  good,  so  as  to 
make  the  election  void,  if  it  be  not  observed ;  it  ought  to 
appear,  that  JR.  G.'s  non-observance  was  his  own  fault 
It  is  not  stated,  that  there  was  any  such  meeting  as  the 
byJaw  requires :  if  there  was  no  such,  he  could  not  oflTer 
himself;  if  they  held  one,  and  it  so  appeared,  it  would 
have  been  his  own  fault,  if  life  did  not  attend :  it  ought, 
therefore,  to  have  been  averred. 


■  •. 
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In  the  case  of  Davenant  v.  HurdUy  Moore^  576,  there  1757. 
was  such  an  averment  The  by-law  prohilnted  the  rrn  **^ 
members  of  the  merchaat-taMors^  company,  putting  out  ^ 

di^  doth  to  be  dressed  by  any  bufbrothers  of  the  com-  ,p,    zJ 
pany.    To  entitle  the  plaintiff  to  recover,  on  this  by-law,  -  ^^ 

a  penalty  for  the  breadi  ef  it,  it  was  averred,  that  at  the 
time  of  the  defendants  putting  out  the  doth,  which  occa- 
aoned  the  action,  there  were  divers  brothers,  8cc.,  who 
would  have  dressed  it  I  maition  this,  only  to  shew, 
that  such  an  averment  was  thought  necessary,  to  make  it 
appear,  that  the  party's  non-compliance  with  the  by-law^ 
was  through  his  own  fault 

Another  thing  omitted  to  be  stated,  to  bring  this  case 
within  the  by-law,  is,  that  the  pkdntiff *s  election,  and  ad- 
mission, was  after  the  making  of  the  by-law.  The  by-law 
was  made  4n  17^9  and  for  ought  that  appears  here  to 
the  contrary,  his  election  might  be  before  that  time. 

Mr.  Clayton^  e  contrcC. 

As  to  Mr.  Ambler*s  objection  to  the  manner  of  making 
theseby4aws :  whether  the  power  ^ven  to  a  sdect  number, 
excludes  ail  power  in  the  body  at  large,  might  be  a 
question ;  but  they  cannot  come  at  it  on  this  record,  for  it 
is  found,  that  the  corporation  duly  assembled,  and  duly 
made  these  by-laws. 

All  the  cases,  however,  are,  that  emporations  have  vir- 
tually a  powdr  of  this  sort  inddent  to  them :  and  Lord 
Hobart  says,  211,  the  giving  express  powers  is  idle,  be- 
cause they  are  included  in  their  incorporation.  To  the 
same  purpose  is  a  case  in  Cart/t.  482.  The  case  in  Str. 
385,  I  do  not  find  was  determined  on  that  point:  and 
as  to  3  Leon.  39,  the  power  was  only  to  be  exerdsed 
when  necessary  i  which  necesdty,  no  doubt,  must  appear 
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1757.  Then,  says  he,  the  by4aw,  supposing  it  well  made,  is 

_.     _.        bad  in  itself:  the  party  entitled  to  his  freedom,  iqll  be 

deprived  of  his  right,  unless  they  meet,  and  they  are  not 

The  Mavor   ^^^*'"P^1*''^^  ^  ^^  **•     '^^  by-law  is  express,  that  they 

of  shall  meet ;  this,  I  apprehend,  is  compulsory,  and  may  be 

DuBUAM.    executed  by  a  fnawiamusn    If  a  byJaw  be  good  under  a 

'"'^•^^       charter,  it  is  the  same  as  if  it  were  inserted  in  the  charter. 

K.  B 

The  court  would,  I  apprehend,  go  further,  and  grant 

informations  to  punish  such  an  abuse  of  power.    So,  if 

they  disapprove  a  person  really  entitled,  the  party  may 

obtain  redress  by  mandamus^  or  ,by  an  actiim  against 

them.     In  the  case  of  the  tailors  of  Ipswich j  the  by-law 

was  bad,  because  in  restraint  of  trade,  which  this  is  not 

As  to  the  possibility,  of  his  being  elected  before  17%, 
the  only  doubt  the  jury  have  submitted  to  the  court, 
arises  from  his  not  being  approved;  which  thore  would 
have  been  no  room  for,  had  it  not  i^peared,  that  his 
election  was  within  that  time.  The  court  always  pre- 
sumes every  thing  to  be  right,  but  that  of  which  the 
jury  doubt.  In  5  Ccy  GoodalCs  case,  it  is  said,  that  all 
other  things  shall  be  intended,  besides  what  the  jury 
doubt  of. 

Mr.  Jmblevy  in  reply. 

The  answers  given  to  my  first  objection,  were,  1st, 
that  we  arc  too  late  to  object  to  the  validity  of  the  by- 
law, for  the  jury  have  found  it  duly  made.  If  so,  that 
would  be  the  case  on  every  special  verdict.  The  jury's 
doubt  of  the  validity  of  the  by-law,  was  the  reason  of 
their  finding  it  specially.  It  is  therefore  for  the  j  udgment 
of  the  court,  whether  tlie  power  pven  to  the  mayor, 
aldermen,  and  common  council,  may  be  exercised  with- 
out the  common  council,    ^fhough  it  is  found,  they  duly 
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assembled,  the  word  dvly  means  only  that  the  manner,        1757. 

place,  &c.,  of  meeting,  were  observed.  W*' 

TheEng 

2dly,  That  corporations  have  an  incidental  power  of  ^^  ^' 
making  by-laws.     To  this  I  agree ;  and  where  a  charter  Mayor 

^ves  a  general  power,  it  is  superfluous:  but  this  is  a    Dukham 
power  g^ven  to  a  particular  part  of  the  corporation ;  and     w^*v^^./ 
where  that  is  the  case,  that  particular  part  only  ci|n        K.  B. 
exercise  it,  and  in  those  instances  the  rest  axe  excluded. 

Then  as  to  my  objection,  that  here  was  no  compulsory 
clause  on  the  mayor^^  &c.,  to  meet,  it  was  answered,  that 
a  mandamus  would  compel  them ;  I  submitted  it,  that  a 
mandamus  would  not  lie,  and  cited  a  case  in  Salk.  for 
that  purpose.  ' 

It  is  said  to  be  a  reasonable  power,  that  every  body 
should  be  called,  and  examined,  before  they  are  admitted. 
In  the  tailors  of  Ipswicff  case,  the  power  was  not  so 
great,  nor  so  general :  here  they  are  not  merely  to  judge 
of  the  right,  or  dium,  but  have  an  arbitrary  power  to  ap- 
prove, or  disapprove.  The  court,  says  Mr.  ClaytoHy  will 
interpose^  if  they  make  an  improper  use  of  this  power. 
They  are  not  bound  to  give  any  reasons  for  their  disap- 
probation ;  how  then  can  the  court  interfere  ?  If  they 
were  bound  to  give  reasons,  another  objection  would  be, 
that  they  have  given  none. 

Another  objection  I  insisted  on,  was,  that  this  by-law 
tended  to  make  the  election  void,  which  by-laws  cannot 
do ;  they  can  only  regulate,  not  destroy. 

I  heard  no  answer  given  to  the  distinction  I  took 
between  a  mere  prohibition,  with,  or  without  a  penalty, 
without  any  declarative  words,  that  such  act  shaU  be  void ; 
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Ij5f,  and  where  there  are  such  declarative  words.     That  the 

^*^  stamp  acts  were  merely  to  secure  the  revenue,  is  no 

^  Answer;  the  same  might  be  given  to  the  statute  of  Queen 

Thp  M  '^'Wj  y^  ^®  «c^  w®ttt  further. 

of''^'''' 

Supponng  it  true,  that  a  meeting  might  be  oompdled 

by  mandamus  J  it  would  be  no  answer  to«  my  objection, 

that  it  does  not  appear,  they  did  meet ;  for  they  ought  to 

shew,  they  had  done  all  on  thdr  part,  and  thatit  was  his 

own  fi^ult    The  case  from  Maore,  I  cited,  to  shew  there 

had  been  such  an  averment 

In  answer  to  my  objection,  that  Green  might  be 
elected  before  the  making  of  the  by-law;  it  is  said,  that 
the  only  doubt  of  the  jury  was,  whether  he  bad  complied 
with  the  by-law ;  and  therefore,  it  must  be  presumed,  his 
admission  was  subsequent,  or  there  could  be  no  ground 
for  such  a  doubt.  Whatever  notion  the  jury  mig^t 
entertain,  the  court  will,  I  apprehend,  govern  themselves 
by  the  £su;ts  found.  If  the  jury  doubted  only  about  the 
compliance  with  the  by-law,  they  have  not  found  facts 
enough  to  support  that  doubt. 

The  court  adjourned  this  matter  f9r  their  con- 
sideration to  this  term ;  and  now  my  Lord 
Mansfield  delivered  their  opinion,  as  follows : 


VIZ. 


Lord  Mansfield^  C.  J. 

Tlie  general  question   depends  on   Robert    Greefi's 
having,  or  not  having,  a  right  to  the  franchise  he  claims. 

The  only  objection  to  his  right  is,  that  he  was  not  qua- 
lified according  to  the  first  by-law. 
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If  the  by-law  is  good,  he  certidnly  is  not  qualified :  all  1757. 

the  objections,  therefore,  made  at  th^  bar,  tend  to  set  ^^'^ 

aside  the  by-law,  or  shew  his  case  not  within  it.  ^^^  ^wg 

1.  It  has  been  argued  to  be  void,  on  two  grounds;  ^ 

1st,  the  want  of  authority  to  make  it ;  Sdly,  from  the  Dukham. 
subject  matter  of  it,  as  unreasonable. 


1st.  The  first  objection  to  the  by-law  is,  that  it  is 
made  by  the  mayor,  aldermen,  and  commonalty ;  whereas 
the  power  of  making  by-laws,  g^ven  by  the  charter,  is,  to 
the  mayor,  aldermen,  and  twenty-four  common  council* 
or  the  majority  of  them,  of  whom  the  mayor,  and  six 
aldermen,  to  be  part;  and  that,  notwithstanding  this 
power  is  incidental  to  a  corporation,  yet,  if  given  to  a 
select  number,  it  imports  a  negative  to  the  body  at  large. 

The  question  of  law  here  proceeds  on  a  mistake  in 
fact  The  power  to  the  select  number  is  to  make  by- 
laws, not  in  their  own  names,  but  in  the  steady  for^  and 
in  the  name  of  the  whole.  Though  this  law,  therefore, 
was  really  made  by  them,  they  might  do  it  in  the  name 
of  the  whole:  that  may,  for  ought  we  know,  be  the 
usual  way,  and  must,  we  think,  after  a  verdict,  be  pre- 
sumed to  be  so.  We  have  no  occasion,  therefore,  to 
inquire  the  legal  consequences  of  giving  express  powers  to 
a  select  number. 

Sdly.  The  second  objection  is,  that  this  by-law  is 
illegal,  and  unreasonable ;  and  that  was  argued  by  coioa- 
paring  it  to  the  case  of  the  tailors  of  Ipswich^  11  Co. 
53,  a.  But  these  cases,  when  compJEU*ed,  will  be  found  no 
way  parallel.  The  by-law  there  was  against  the  statute 
5  Eliz.  4,  and  went  even  further  than  that  statute,  in 
restraint  of  trade,   which^  certainly   went   far  enough. 


K.B. 


4 


it 
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1757*       This  by-law  is  against  no  statute^  or  oommon  law,  but 

The  Ein^    Kems  a  reas(Miable  regulation,  to  prevent  people  being 

^^         made  free,  who  me  not  entitled  to  thar  fifeedom ;  which. 

The  Mayor  ^^  abuse,  it  seems,  had  been  the  practice  before ;  and 

of         therefore,  the  by-law  provides  a  method  for  preriously 

P^^j*^^;    examining  into  the  rij^t:  if  die  claimant  has  a  right,  he 

~    ^  is  admitted,  otherwise  not.    The  penalties  imposed  by 

the  latter  by-laws,  are  to  secure  the  performance  of  the 

first. 

Another  objection  taken  to  shew  this  by-Jaw  void,  was, 
that  there  is  no  method  to  oompd  a  meeting;  and  there- 
fore, though  Green  had  a  right,  yet,  by  this  by-law,  he 
might  be  without  ilsmedy.  This  olgection  extends  with 
'  equal  force  to  all  corporatio^i  meetings,  whether  by 
custom,  charter,  or  by-law ;  and  the  known  remedy  in  all 
cases  is  by  mandamus. 

Another  objection  was,  that  though  a  person  has  a 
dear  right  to  be  admitted  a  freeman,  yet,  by  the  terms  of 
this  by-law,  unless  these  people. approve  him,  he  i^  not 
admissiUe ;  they  may  arbitrarily  refuse,  and  here  is  no 
method  to  compel  them  to  do  otherwise.  Approbation 
is  to  be  the  consequence  of  right ;  therefore,  if  it  be 
corniptly  refused,  a  mandamus  will  lie,  suggesting  the 
qualification,  and  commanding  the  mayor,  &c.,  to  approve, 
and  admit. 

2.  Supposing  the  by-law  good,  it  has  been  argued 
further,  that  this  is  not  a  case  within  it :  to  shew  which, 
there  have  been  several  objections. 

1st,  Tliat  this  is  a  mandamus  to  admit  Green  free  of 
the  company ;  and  the  by-law  respects  the  freedom  of  the 
city ;  so  it  is  not  ad  idem.     But  the  freedom  of  the  com- 


K.B. 


NOTES  OF  CASES  IN  K.  B.  &c.  527 

pany,  and  the  city,  appears  by  the  second  by-law  to  be        175?. 
the  same  thing,  TbTxiDg 

ogt. 

2.  Tliat  though  the  by-law  prohibits  the  election  of  rpj^^  Mavor 

persons  not  called,  and  approved,  and  subjects  the  several  of 

persons  who  are  to  execute  it,  to  a  pwialty  of  £80y  yet  it    Dotham. 
does  not  make  the  election  void,  nor  transfer  the  right  of 
electing.     Many  authorities  were  cited,  to  shew  the  dis- 
tinction between  a  prohibitory  law,  and  a  law  making  the 
act  prohibited  void. 

But  this  objection  proceeded  from  a  mistake  of  the  by- 
law, and  a  misimderstanding  of  the  nature  of  the  case. 
The  mandamus  supposes  him  elected,  and  commands  the 
mayt)r  to  admit,  and  swear  him :  the  return  is,  that  he 
was  not  called  before  his  election ;  and  the  fact  is  so 
found.  So  that  it  appears  on  this  record,  the  intent  of 
the  by-law  was,  that  no  person  should  be  capable  of  ad- 
mission, before  he  had  this  approbation :  the  examination, 
and  approbation,  was  a  previous  step,  necessary  to  be 
taken. 

Stating  die  fact  answers  both  objections:  the  by-law 
makes  the  being  called,  examined,  and  approved,  a  ne- 
cessary part  of  the  qualification  :  the  right  of  election  is 
not  transferred ;  it  remains  where  it  was,  but  another 
additional  qualification  is  made  necessary.  The  dis- 
tinction contended  for,  therefore,  though  just,  and  well 
supported,  will  not  e^ist  in  this  case :  it  does  not  meddle 
with  the  election,  but  makes  another  additional  qua- 
lification requisite,  besides  election.  No  occasion,  there- 
fore, to  go  into  these  authorities. 

3.  Another  objection  was,  that  it  is  not  returned,  there 
was  any  assembly  at  which  it  was  in  Green  s*  power  to 
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<4 


1757.  have  been  called :  but  it  must  be  intended,  there  was 
such  meeting;  for,  if  there  was  ncme,  he  might  have 
pleaded  it  by  way  of  excuse,  which  he  has  not  done. 


The  King 

agt. 
The  Mayor 


4»  Another  ol:^ection  was,  that  it  does  not  appear,  but 
he  might  be  diected,  and  admitted,  before  the  byJaw 
was  made.  The  jury  have  found,  that  he  was  not  duly 
approved,  as  required  by  the  by-law ;  which  shews,  his 
election  was  of  such  a  date  as  to  fall  within  it :  it  would 
be  a  strange  suppodtion  to  presume  the  oontraiy. 

For  any  thing  that  appears,  this  custom  was  in  being 
before  the  by-law*  subsisted,  and  was  only  thereby  en- 
forced by  penalties.  But  supposing  this  by-law  in- 
troductive  of  a  new  qualification;  it  seems  to  be  a  reason- 
able (»ie,  to  prevent  frauds  in  making  persons  free :  much 
more  reasonable  than  that  of  the  d^  o£Lo7uIon,  requiring 
all  broad  cloth  to  be  brought  to  Blackwell  Hall;  and 
yet  that  has  been  held  good,  being  to  prevent  fiaud.  5 
Co.  62.  b. 

Upon  the  whole,  we  think  the  by-law  good,  and  the 
return  must  be  allowed. 
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Blaster  Term,  30  Geo.  II.  1767. 


RIGHT»  Gessee  of  Pl<ywdefi,  Esq.)  agt.  CART- 

WRIGHT. K.  B. 


On  the  trial  of  this  cause  at  Salop  as^zes,  a  case  was  In  alease  for 

made :  y**"^**  *^^ 

word  term  is 

held  to  imply 
That  Edmund  Plowden,  Esq.,  being  s»sed  in  fee,  by  merely  the 

leasee  dated  the  5th  of  Oct.  1676,  demised  to  Elizabeth  ^^^^y^^y^^^ 

Cartwrighty  for  ninety-nine  years,  if  she  riiould  so  long  interest  is 

Uve,  and,  after  the  death  of  the  said  Elizabeth,  if  she  died  ^'^a?^ J  "»* 

such  a  de- 
before  the  end  of  the  aforesud  term,  then  to  Rowland  ^\^  ^th  a 

Cartwright,  for  the  remainder  of  the  term.     Yielding,  remainder 
{inter  alia)  upon  the  deceases  of  the  said  Elizabeth  or  residue 
Rowland,  dying  principal  tenant,  her,  or  his,  best  chattel,  should  the 
or  forty  shillings,  for  an  heriot;  with  a  power  to  seize  such  *®.**^  °j^ 
heriot.     Elizabeth,  and  Rowland,  both  covenint  to  re-  term,  will 

pair,  &c.,  and  the  lessor  covenants  with  them  both  for  quiet  enure  ac- 
.  ^  cordmgto 

enjoyment  ^y,e  express- 

ed intention 
Elizabeth  C.  was  possessed,  under  the  lease,  during  her  ^Jj^ep*"^^'®'* 

life ;   and,  upon  her  death,  Rowland  entered,  and  was  s.  C.  ' 

possessed  for  his  life,  and  died  iii  1753. 

The  lessor  of  the  plaintiff,  is  heir  at  law  of  Mr.  P.,  the 
lessor  in  the  lease;  the  defendant  is  representative  of 
Rowland  Cartwright. 

Mn  Aston,  for  the  plaintiff. 

The  question  is,  whether  the  term  granted  by  the  lease 

M  M 
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1757. 

Right 

agt. 
Caet- 

^    WBIGHT. 


K.B. 


to  Elizabeth^  now  exists  ?  That  it  does  not,  but  that  the 
limitation  to  Rowland  was  void,  and  the  term  detennined 
on  the  death  of  Elizabeth^  appears  by  Dyer,  253,  b. 
Cro.  Eliz.  216.  1  Co,,  rector  of  Chedingtoii^s  case; 
which  are  authorities  in  point,  and  make  an  end  of  the 
question.    Shep.  TouchstonejVl^ 

The  court  stopped  Mr.  Nares,  who  was  gcnng 
to  argue  for  the  defendant. 

Lord  Mansfield^  C.  J. 

The  intention  of  the  parties  is  cleaor,  that  the  lease 
should  last  during  the  ninety<»nine  years.  The  term  was 
to  be  enjoyed  by  the  lessee  for  so  many  years  of  it  as  she 
lived ;  but,  if  she  happened  to  die  before  the  ex^nradon  of 
it,  the  rendue  was  to  go  to  her  son.  The  covenants  in 
the  lease  prove  this  to  have  been  the  meaning  of  the 
parties. 

Demsonj  J.,  concurred. 

Foster  J  J. 

A  heriot  could  not  be  payable  on  Rowlands  death, 
unless  the  lease  was  to  subsist  till  that  time;* and  that 
heriot  also  was^  heriot  service,  (reooventble  by  distress.) 

Elizabeth  has  been  dead  so  many  years,  and  the  lease 
so  long  acquiesced  under,  as  a  subsisting  lease,  that  it 
should  not  now  have  been  litigated. 


The  pkiintiif  to  be  nonsuited. 
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THE  KING  agt.  ROGER  PHILIPS,  Esq. K.  B. 


This  was  an  iiiforniittion,  ititlie  nature  of  a  quo  war-  Xo  an  in- 

ranfo,  against  the  defendant,  to  shew,  by  what  authority  forraation  in 

he  exercised  the  office  of  mayor  of  the  county-borough  of  ^  ^^^  ^^^^^ 

Carmarthen.    The  defendant,  by  his  plea,  admitted  his  ra/i/o,  the  de- 

exerclsins:  the  office,  and,  by  way  of  justification,  set  up  f®"^*"^  "*^^ 
°  ^        ^    J       J       'i  ?  r  ing  errone- 

a  title:  that,  by  charter,  30  //^n.  VIII.,  they  were  in-  ously  plead- 

corix)rated,  by  the  name  of  the  mayor,  two  baihfTs,  and  '^^»  ^1**'  ^® 

was  sworn 
twenty  common  council,  and  a  recorder.     That  the  mayor  j^q  oflBcebe- 

should  be  elected  on  the  morrow  after  Mklwelmas  day,  fore  tw^elve 
in  every  year,  and  be  sworn  before  twelve  of  the  bur-  -"'^ff^^h** '" 
gesses,  to  be  named  by  the  common  council :  with  power  by  the  stat. 

to  make  by-laws.  ^^  ^  ^p^^-  ^  • 

c.  4.,  he  was 

required  to 
That,  by  another  charter,  of  J ac.  I.,  they  were  made  have  been 

a  county-borough,  and  the  two  bailiff's  taken  away,  and  j|^g  nresidinc 

two  sheriffs  appointed  in  their  room.  officer  j  afitr 

issue  taken, 

on  the  fact 
That,  by  a  by-law,  1st  of  J/«y,  20  Jac.  I.,  the  election  stated^  and 

of  the  mayor  was  confined  to  the  common  council.  found  for  the 

crown,  on  his 
application 
That  there  was  no  election  on  the  charter  day,  or  the  for  leave  to 

day  afler,  (according  to  the  statute,)  nor  till  the  12th  of  >^plead,  Uie 

J  V;  ^,         .  ^         ^  court  held 

Maj/y  28  Geo,  II.,  when,  m  pursuance  of  a  mandamus^  the  issue 

issued  by  this  court,  Sir  John  Philips,  the  recorder,  (the  taken  upon 
then  head  officer  of  the  corporation)  and  eleven  of  the  ^^  j^^  indeed 

common  council,  assembled,  and  chose  the  defeildahi  to  sive  of  the 

question  up- 
on the  sta. 

tute^  and  therefore  that  a  repleader  might  well  be  awarded^  but  directed 

tli^  plea  to  be  amended,  &c.     J  Burr,  2ffi,    S.  C. 

M  H  2 
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1757.  ^  mayor;  vho  thcriy  and  therfj  7ra$  immediately  $vtom 

>-nr— '  into  his  office,  befftrt  twelve  of  the  burgesses,  named  hy 

The  King  the  common  counciL 
agt. 

^^"^^I         The  replication,  (according  to  the  power  which  the 
j^  g         king  has,  by  his  prerogative)  put  several  different  facts  of 
this  {dea  in  issue,  to  the  number  of  fourteen ;  viz. 

*  That  there  was  no  such  assembly,  &c.;  that  the  defendant 

was  not  sworn  into  the  office^  as  set  forth  in  the  plea; 
that  lie  was  not  mayor,  &c.  &c.    And,  on  these  fourteen 
issues,  the  cause  went  down  to  trial  at  Hereford  as^zes, 
before  Parker,  C.  J). ;  when,  (and  not  before,)  the  mistake 
was  discovered,  that  tliough  the  election  was  by  virtue  of 
a  mandamus,  and  therefore  the  swearing  to  be  before  the 
officer  who  presided  at  tliat  election,  (agreeable  to  11  Geo.I.) 
yet  tlie  defendant  ha  J  pleaded  a  swearing  before  twelve 
burgesses,  according  to  the  charter.     And,  upon  starting 
this  objection,  the  Chief  Baron  being  clear,  that  the  issue, 
•    *•  maj/orp  or  not^  was  a  dependent  issue,  and  that  the 
defendant  could  not  be  admitted  to  give  evidence  of  any 
other  swearing  than  as  alleged  in  the  plea,  the  defendant's 
counsel  thought,  it  was  in  vain  for  them  to  endeavour  to 
maintain  any  of  tlie  other  issues,  seeing,  if  any  one  was 
found  for  the  crown,  there  was  to  be  a  judgment  of  oiLSter 
against  the  defendant,  and  therefore  a  rule  of  yiisi  priut 
was  entered  into,  by  consent  that  there  be  a  verdict  for 
the  king  on  all  the  issues,  but  without  prejudice  to  the 
parties  applying  to  the  court. 

Mr.  Norton  now  moved  for  a  new  trial,  and  tliat  the 
defendant  might  be  at  liberty  to  replead. 

This  manifestly  appears  to  have  been,  a  mere  slip  of 
the  pleader,  and  ou^lit  not,  nor  would  in  any  but  a  cor- 
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1 

poration  case,  to  be  attempted  to  be  taken  advantage  of.         --.^ 
But,  perhaps,  though  the  plea  be  informal  in  this  part  ^-v-^ 

of  it,  yet  it  is  good  in  substance ;  for  it  is,  that  he  then,     •■■  "^  King 
and  there,  was  immediately  sworn  into  office ;  and,  as  it  ^S^' 

appears,  that  Sir  J,  P.,  the  recorder,  presided  at  the  C^^]^ 
election,  this  had  been  sufficient,  if  the  plea  did  not  go  on,  ^  ^ 
and  say,  it  was  before  twelve  burgesses  named  by  the 
common  council;  but  those  words  ought  to  be  rejected 
as  surplusage.  And  on  this  single  issue  the  question 
arises ;  for  as  to  the  others,  no  evidence  was  offered  to  be 
given,  seeing  it  would  be  vain,  and  idle. 

The  grounds  of  this  application  are,  1st,  that  fun- 
damental principle  of  justice,  that  the  true  merits  should 
be  put  in  a  method  of  trial ;  Sdly,  because,  had  this  slip 
been  discovered  before  the  record  went  down,  the  court 
would  certainly  have  let  the  defendant  amend  his  plea,  on 
payment  of  costs ;  3dly,  that  this  being  a  verdict  without 
entering  into  evidence,  would  not  preclude  the  defendant 
from  the  same  privilege ;  4th,  that  the  proper  foundation 
for  a  repleader,  is,  where  sufficient  matter  is  disclosed  to 
the  court  to  shew,  that,  as  the  pleadings  stand,  the  true 
merits  cannot  be  tried;  and  here  the  distinction  is  be- 
tween such  a  plea  as  is  not  only  ill  pleaded,  but  which 
also,  if  it  were  formally  pleaded,  would  not  be  a  jus- 
tification, and  where  the  justification  is  itself  good,  but 
defectively  set  out.  In  the  former  case  the  court  never 
grants  a  repleader,  because  it  would  be  vain,  and  fruitless ; 
but  it  is  otherwise  in  the  latter ;  there  the  court  always 
does  it,  and  this  is  that  very  case. 

f 

Had  the  crown  in  this  case  demurred,  instead  of  taking 
issue,  iand  which  ought  to  have  been  done,  as  the  matter  in 
the  plea  was  a  matter  of  law,  the  coiut  might  have  awarded 
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1757.  ^  repleader.     Tasker  v.  Salter,  JloJb.  US.    And,  ao- 

^— v-^  cording  to  the  strict  rule,  a  repl^der  is  to  be  granted 

1.  he  King  ^ith^ut  ^j^g^g  qu  either  side ;  but  here  we  offer  to  pay 

^^*  their  costs,  and  put  them  into  as  good  a  condition  as  they 

Philips.  ^^^  j^  j^g^^j.^^ 


K.B. 


It  is  no  novelty  to  have  repleaders  in  qases  of  this  kindt 
and  even  in  stronger  cases.  1,  Vent,  122.  And  that  cas^ 
answers  another  objecUon  which  ipay  be  made  agaiQ^  u«^ 
that  no  repleader  has  been  granted,  wh^f^  the  $r^  fiiM{( 
in  the  pleadings  was  fron^  the  party  ^gw^t  wbopi  Uie 
verdict  went. 

This  case  being  of  a  complicated  nature,  I  do  ^ot  put 
it  on  the  foot  of  a  common  repleader ;  but  hope  the  court, 
in  consideration  of  the  hardship  of  the  case,  and  the  ooxk-^ 
sequences  to  the  several  other  member^  of  the  corpovatipn, 
wiU  put  it  in  such  a  way,  Uia(  the  tru^  merits  may  b9 
tried. 

Mr.  Martofij  and  Mr.  Griffith  Price^  argqed  much  ia 
the  same  effect,  and  cited  Cio.  Eliz.  945.  Yeh\  810. 
1  Sir.  394. 

Before  the  counsel  for  the  crown  proceeded. 

Lord  Mansfield  observed. 

That  the  defendant  has  pleaded  an  entire  plea,  depend- 
ing on  several  constituent  parts,  and,  in  the  case  of  a 
private  person,  it  would  have  made  one  issue ;  but  the 
king,  by  virtue  of  his  prerogative,  has  branched  it  out 
into  several  igsues ;  of  which  an  ess^itial  one  is,  as  to  his 
being  sworn;  and  the  plea  plainly  setting  out  a  void 
swearing,  it  was  in  vain  to  proceed  on  the  othor  issues; 
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and,  oonflequently,  if  the  court  should  see  fit  to  help  the 
defendant  as  to  tliis  point,  they  will  extend  it  to  the 
whole  plea. 

In  general,  whoever  contend  on  the  side  otforvij  against 
the  true  merits,  and  justice,  of  the  case,  have  the  labouring  j^^  g 
oar  upon  them;  but  as,  on  the  one  hand,  a  party  ought 
not  to  be  precluded  from  getting  at  the  merits  by  a  slip  in 
bis  pleadings,  so,  cm  the  other,  he  ought  to  pay  his 
tqppcHi^it  the  costs  he  is  put  to  by  such  mistake ;  which, 
though  it  cannot  be  done  on  a  repleader,  may,  by  lettmg 
the  defendant  amend  in  nature  of  a  repleader,  in  case 
we  think  a  repleader  ought  to  be  awarded. 

Serjeant  PooU,  for  the  prosecution. 

Courts  of  justice  will  not  depart  from  the  rules  of  law, 
though  the  right  may  be  with  the  lo^ng  party,  when  he 
has  failed  through  his  own  mistake ;  and  no  instance  has 
been  produced  of  an  amendment  of  this  sort  after  a  verdict. 
This  indeed  is  a  pcnnt  which  cannot  happen  in  a  common 
cause;  because  there  cannot,  in  such  cases,  be  several 
replications. 

This  is  not  a  good  title,  defectively  set  out ;  but  a  title 
I^d,  and  in  itself  defective ;  for,  under  the  mandamm 
act,  (upon  which  this  case  arises,)  the  defendant  should 
have  been  sworn  before  the  presiding  officer,  and  not  as 
tjbe  fhartar  directs.  If  a  good  title  is  disclosed,  but  in- 
formally pleaded,  I  admift  the  court  will  award  a  re* 
]^eader ;  and  this  is  the  distinction  whidi  runs  thi*ough 
all  the  cases.     Cro.  Jac.  434.    ffob.  112.    6  Mod.  ^  3- 

There  is  a  great  difference  between  omitting  to  set  out 
what  is  proper,  and  setting  out  what  is  improper,  as  hens 
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1757.        the  swearing  before  twelve  burgesses.     Cro.  EUz.  214. 

,  ""^        Carth.  871.     1  Lord  Raym.  890.    6  Co.  /43. 
The  King  *^ 

^  '  Sir  Richard  Lloyd,  on  the  same  ade. 

Philips. 

]^^  B^  The  doctrine  of  repleaders  may  be  reduced  to  prin- 

dples:  one  rule  is  certain,  that  repleaders  have  never 
been  granted  for  the  sake  of  the  parties,  but  merely  for 
the  sake  of  the  court,  when  they  are  in  suspense  what 
judgment  can  be  given  on  the  record ;  and  that  is  the 
reason  why  no  costs  are  allowed  on  either  side.  Salk.j 
under  title  repleader.  8  Lev,  20.  440.  6  Mod.  2.  8., 
and  other  books. 

Here,  the  court  cannot  judidally  take  notice  how  the 
merits  of  the  case  are ;  but  if,  on  the  record,  judgment  can 
be  given,  the  court  must  ^ve  it,  as  to  them  the  parties 
appeal. 

It  is  also  sud  in  the  books,  that  repleaders  are  never 
granted  but  where  the  issue  found  is  immaterial;  and 
immaterial  issues  there  mean  such  upon  which  the  court 
caimot  give  judgment.  1  Lev,  82.  But  it  can  never 
mean  issues  which  have  net  determined  the  true  merits 
between  the  parties;  as  where  a  man  who  has  a  good 
title,  pleads  a  bad  one.  Serjeant  v.  Fairfax^  1  Lev.  82, 
and  other  cases. 

A  case  has  been  cited  to  shew,  that  the  court  must  take 
notice  of  something  not  set  forth,  and  that  was  Cro.  EUz. 
245 ;  but  that  case  differs  widely  from  tliis ;  it  was  on  a 
public  act  of  parliament 

I  never  heard  of  a  repleader  being  granted,  where  the 
defendant  mistakes  his  defence. 
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The  judgment,  in  cases  of  repleaders,  is,  quod  repla^  1757. 
citentj  and  the  parties  are  to  begin  from  that  part  of  the  rru''^' 
pleadings  where  the  defect  arose ;  but  here  no  fault  is  ^ 

pointed  out  in  the  information,  plea,  or  replication.     For     p       ' 
any  thing  that  the  court  sees  to  the  contrary,  the  de-    ^^^  _^i 
fendant  has  set  out  the  best  title  he  had.     And  if  the        j^^  g 
court  awards  a  repleader  in  such  cases  as  they  ought  not, 
it  is  error ;  that  is,  as  I  take  it,  if  they  do  it  in  such  cases   , 
where  they  might  give  judgment 

Suppose  the  defendant  had  set  out  no  swearing  at  all, 
the  judgment  must  certainly  have  been  against  him ;  here 
he  has  set  out  a  bad  swearing,  and  even  that  is  found 
against  him ;  so  that  it  is  the  very  same  as  no  swearing 
at  all. 


Mr.  Astortj  on  the  same  side. 

The  defendant  has  not  only  pleaded  a  bad  title,  but 
the  title  he  has  pleaded,  is  also  found  against  him,  in 
point  of  fact ;  and  where  the  matter  pleaded  has  been 
found  agunst  the  party  pleading,  repleaders  have  been 
riefused  for  that  very  cause.  Cro.  Eiiz.  T78.  Cro,  Jae. 
877.  5  Co.  43.  In  the  case  in  Ler.,  where  a  repleader 
was  granted,  the  issue  was  found  for  the  defendant ;  and 
that,  I  apprehend,  is  the  distmction.  2  H,  7.,  11,  b. 
B  Mod.  2S6. 

The  case  from  Hob.  112,  was  on  an  issue  void  in  toto ; 
and  there  is  no  case  of  a  repleader,  where  some  of  the 
issues  were  good,  though  others  were  vend.  Cro.  Car. 
S5.    2  Mod.y  Read  v.  Dawson. 

Mr.  Nares,  on  the  same  side. 
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1 767.  ^1^  materiality,  or  imjnatanuiUty*  of  tb«  iMue,  mast 

„„*'r^'        appear  <m  the  face  of  the  record.    Rex  v.  PhiUpt,  1  Sir. 
IheKing    gg^j^^ 

Philips 

V  ^MTit   -ml'        '^hc  court  cannot  presume,  on  this  reoprdi  that  ths 

K,  B.       twearing  was  before  the  recorder. 
Mr.  Norton^  in  reply. 

It  does  not  appear  on  this  record,  that  the  defendant 
was  not  properly  sworn ;  it  only  appears  that  he  was  not 
improperly  sworn  before  the  burgesses;  and  where  th^ 
trial  has  not  determined  the  real  question  between  the 
parties,  there  a  repleader  ought  to  be  awarded. 

The  plea,  in  the  case  of  Serjeant  v.  Fairfax^  was  bad ; 
the  verdict  was  against  the  defendant,  yet  a  repleader 
was  awarded.  That  case  contradicts  greatly  what  some 
of  the  gentlemen  have  said. 

Lord  Mansjieldy  C.  J. 

General  rules  have  been  wisely  established,  and  reli<- 
giously  adhered  to,  in  furtherance  of  the  great  end  for 
which  they  were  framed;  that  is,  the  attainment  of  justice 
with  greater  conveniency,  and  certainty ;  but  when,  by 
reason  of  any  peculiar  circumstances  attending  the  case, 
the  means  are  insisted  on,  in  order  to  avoid  the  end,  courts 
will  be  very  certain  of  the  strictness  of  the  rule  that 
restrains  them,  before  they  will  suffer  their  hands  to  be 
tied  up  in  a  case  so  circumstanced. 

«  There  is  no  difi^nce  between  the  case  of  a  cor- 
poration, and  another  common  case :  the  burgess  has  the 
same  right  to  his  franchise,  by  the  law  of  the  land,  as  the 
freeholder  has  to  his  freehdd. 
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This  case  mity  be  considered  in  two  views.  1757. 

1.  Supposing  the  ungle  issue  joined,  hsid  been  on  the    The  King 


sweanng. 

2,  What  alteration  b  made  by  the  other  issues,  and 
the  verdict  found  on  them. 

Ist.  If  the  issue  had  been  joined  on  the  fact  of  swearing 
only,  it  would  have  appeared  plainly  on  the  record,  that 
the  parties  had  alleged  a  fact  from  which  no  legal  con- 
clusion could  have  been  .drawn;  which  is  the  end,  and 
dengn,  or  every  issue  of  fact ;  but  this  b  what  the  lo^ 
gieians  call  a  mere  non  sequiiur.  It  is  manifest,  that  the 
pleader  intended  to  set  up  a  title  in  the  defendant,  under 
an  election  pursuant  to  the  statute,  for  so  he  has  laid  it  in 
every  other  point  but  the  swearing ;  but  there  he  haa 
been  led  into  a  mistake,  by  adhering  to  a  form,  without 
varjong  it  according  to  the  circumstances. 

But  though  this  issue,  so  laid,  be  found  against  the 
defendant,  viz.,  that  he  was  not  sworn  before  the  twelve 
burgesses,  it  does  not  from  thence  follow,  that  he  was  not 
sworn  before  the  presiding  officer :  but  this  appears,  that 
it  might  be  pleaded  in  such  a  manner  as  would  put  the 
true  merits  in  issue. 

What  is  the  rule  of  law,  then,  in  cases  so  circumstanced? 
I  tnke  it  to  be  clearly  this ;  that  where  the  matter  found 
draws  after  it  no  legal  consequence,  either  an  one  side  or 
the  other,  there  the  court  awards  a  repleader :  but  if  the 
defendant  has  set  up  such  a  defence  as  cannot  be  made 
good  by  any  form  of  pleading)  there  it  would  be  vain,  and 
unnecessary,  to  grant  it%  6  Mod.  2*  Moore,  867.  Tasker 
V.  Salter,  Cro.  Eliz.  245. 


agt 
FiiiLirs. 

K.B» 
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1757.  The  courts  have,  of  late  years,  been  more  liberal  in 

Z^^.        allowing  parties  to  amend,  in  order  to  come  at  the  justice, 
^    and  true  merits,  of  the  case,  than  formerly,  and  will  aid 
p  cases  omitted  out  of  the  general  positive  laws  made  for 

i^^^  _^_i  that  purpose,  as  from  the  infinite  variety  of  cases,  it  was 
1^^  3^  impossible  to  provide  for  them  all  by  a  po^tive  law ;  and 
this  is  confirmed  by  a  case  which  I  have  met  with,  more 
modem,  than  any  that  have  been  dted,  2  Sir.  994; 
where  the  condition  of  a  bond  beings  to  pay  on  or  hefbn 
such  a  day,  on  a  general  plea,  that  he  paid  it  at  the  day, 
and  issue  thereon  found  against  him,  yet,  as  he:might 
have  performed  the  condition,  by  payment  before  the 
day,  the  court  awarded  a  repleader.  And  in  1  Sir,  394, 
^tx  V.  Philips,  Prait,  C.  J.,  in  delivering  his  ofHnion 
on  that  case,  admits,  that  if  the  justification  set  up  by  the 
plea,  had  been  good  in  itself,  but  informally  pleaded,  a 
repleader  might  well  be  awarded ;  but  there,  the  matter 
of  the  justification  being  bad  in  itself,  he  refused  to  grant 
one.  Try  the  present  case  by  this  rule,  and  it  will  mani- 
festly appear,  that  the  defendant  may  have  a  good  dtle, 
but  has  pleaded  it  defectively,  through  a  mere  slip,  and 
oversight 

Does  it  appear  then,  by  the  record,  that  he  could 
have  pleaded  better  ?  Certainly  it  does.  It  appears,  Sir 
John  Philips  was  die  presiding  officer  at  the  assembly 
where  the  election  was;  which  carries  a  strong  im- 
plication, that  the  swearing  was,  in  fact,  according  to  the 
statute ;  and  if  so,  the  court  will,  if  possible,  relieve  the 
defendant  in  this  case,  to  prevent  the  bad  consequences 
that  must  necessarily  attend  the  corporation,  if  judgment 
of  ouster  goes  against  the  mayor. 

As  to  the  second  point. 
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It  is  to  be  determined  on  general  rules  of  law,  and  the        J  757. 

reasons  of  the  case,  as  eovemed  by  those  rules.  ^*"^ 

The  King 

It  is  said,  tliat  it  was  found  by  one  issue,  that  the  de*     ^ 
fendont  zcas  not  dult/  elected.     If  that  was  the  real  fact,     ^^-    -^^ 
it  would  be  different  from  what  the  case  appears  to  be  by        K.  B. 
my  lord  chief  baron's  report,  which  we  are  judicially  to 
take  notice  of.     He  thought,  and  rightly,  in  my  opinion, 
that  no  swearing  could  be  admitted  to  be  proved,  but 
before  the  burgesses.    He  also  thought,  and  rightly,  that 
the  issue,  ^*  mayor,  or  not,^  was  dependent  on  the  other 
issues;  viz.,  whether  a  mayor  so  elected,  Sec,  as  set  forth 
in  the  other  issues. 


The  verdict  then,  as  to  the  other  issues,  was  without 
evidence ;  and,  by  the  rule  of  nisi  prtuit^  the  verdict  on 
them  was  not  to  prejudice ;  but  now,  it  is  insisted,  it 
must  conclude. 

Upon  the  whole,  therefore,  I  hope  it  will  be  thouglit 
right  to  set  aside  the  verdict  as  immaterial,  and  to  suffer 
the  defendant  to  amend  his  plea,  on  payment  of  costs ; 
which  will  attain  the  substantial  justice  of  the  case  on 
both  i^des.  Had  this  come  before  the  court  on  a  de- 
murrer, leave  would  have  been  ^ven  to  amend,  upon 
asking  for  it. 

It  is  the  part  'of  a  good  judge,  not  ampliare  juris* 
dictionem,  hni^  justitiam. 

Denison,  J. 

The  point  is,  whether,  by  any  way,  this  mistake  can  be 
come  at,  as  it  appears  to  be  a  mistake,  by  the  record 
itself. 


642  NOTES  OF  CASES  IN  K.  B.  fcc. 

1757.  Rq)ieaders  are  now  become  rtae^  fdnoe  the  piuctict  of 

"""^        setting  aade  immaterial  verdicts  has  come  into  use* 
Trb  K1N6 

agL  Here,  the  plaintiff  ou^t  to  have  demurred  to  the 

PitiLlH.     plea,  and  not  have  joined  in  this  immaterial  issue:  and 

^^^^s^^"^    though  an  issue  in  fact  has  been  joined,  and  a  verdict 

^*  ^*       found  for  the  king,  yet,  non  constat^  from  thence,  that 

the  f  eal  merits  are  agunst  the  defendant ;  for  it  is  pos- 

»ble,  notwithstanding,  that  he  was  swcnm  before  the 

proper  person;  and,  consequently,  it  would  be  doing 

him  apparent  wrong  to  give  judgment  of  ouster  agiunst 

him,  before  that  matter  is  determined. 

In  the  case  of  Rex  v.  Philips,  the  reason  why  a 
repleader  was  denied,  was,  because  it  plainly  appeared, 
the  defendant  could  not  vary  bis  case ;  but  if  the  case 
<9duld  have  been  bettered  hy  mith  an  indulgence,  the 
tontt  sdid,  they  should  hiiVe  gninted  if.  I  hitve  not  seen 
that  record,  but,  I  dare  say,  there  were  several  issues 
joined. 

^  tt  is  said,  that  this  is  a  defective  tide ;  but  it  does 

not  appear  to  me  to  be  such  a  defective  title  as  is  men- 
tioned in  the  books,  in  opposition  to  titles  defectively  set 
forth ;  what  it  may  turn  out  to  be,  when  the  matter  is 
further  examined  into  by  a  jury,  the  court  cannot  now 
pretend  to  say. 

I  am  not  very  fond  of  giving  judgment  of  repleader, 
because  writs  of  error  lie  upon  them;  and  therefore  it 
might  occa^on  delay :  but  I  am  incbiied  to  set  aade  this, 
as  a  void,  vain,  impertinent,  issue ;  and  then  the  party 
may  move  to  amend  his  plea,  on  payment  of  costs. 

Foster,  J. 

All  the  issues  were  found  for  the  king,  though  i4  » 
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admitted  on  all  hands,  that  not  a  tittle  of  evidence  was  1757. 

^ven.     Shall  not  we,  then,  let  the  merits  be  settled  ?  '^^^    ' 

The  King 

Where  the  issue  does  not  determine  the  matter  of  right,  ^^^* 

it  is  admitted  by  Mr.  Nares,  that  a  repleader  may  be  Philip*, 
well  awarded.     This  is  that  very  case. 


K.  B. 


If  the  verdict  stands  in  the  way  of  such  repleader,  I 
think  it  ought  to  be  set  aside. 

Verdict  set  aside,  on  payment  of  costs. 


VT> 


AN 

INDEX 


TO    THE 


PRINCIPAL  MATTERS. 


A. 

ABATEMENT. 

To  verify  a  plea  in  abatement  accord- 
ing to  the  statute  of  queen  Ann^ 
it  is  insufficient  to  annex  affidavits 
not  mentioning  all  part-owners  by 
name,  and  not  worded  in  positive 
terms. — Pearce  agt  Davy^  K«  B. 
T.  29  and  30  G.  2.     .      Fage  364 

AFFIDAVIT. 

1.  After  a  rule  obtained  for  his  report 
of  a  verdict,  the  judge,  who  tried 
the  cause,  dying,  the  court  directed 
that  the  facts  should  be  stated  by 
affidavits. — Anonymous.  K.  B.  E. 
27  G.  2.  .  .80 

8.  Corroborating  affidavits  may  be 
read  after  a  rule  has  been  grafted, 
but  not  those  containing  new  mat- 
ter.—The  King  agt.  Berkley,  and 
Bragge,  K.  B.  E.  27  G.  2.  81 

9,  An  affidavit  in  corroboration  is 
received,  filed  before  cause  shewn. 


AMENDMENT. 
—The  King  agt.  SiberU,  K.  B.  T. 
29  and  30  G.  2.  .  Page  350 
4.  On  a  motion  for  costs  upon  affi- 
davit, a  rule  nisi  only  is  granted. — 
The  King  agt.  Smith,  K.  B.  T.  29 
and  30  G.  2.  •  •  3^8 

AGREEMENT. 

Where  an  agreement^  for  the  pur- 
pose of  effectmg  a  marriage,  was 
destroyed  by  the  death  of  one  of 
the  parties,  decreed,  that  a  bond 
and  money  lent  in  pursuance  of  it, 
should  be  restored  to  the  other.— 
JemmiU  agt.  JVitts^  Chanc.  £.27 
G.  2.  .  .7a 

AMENDMENT. 

1.  An  executor  may  have  leave  to 
amend  his  declaration,  by  laying  a 
promise  therein  to  himself,  instead 
of  one  to  his  testator.— -Tmotf^*, 
executor,  agt.  Smilh,  K.  B.  E.  27 
G.2.  141 
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AWARD. 


BAIL. 


2.  Leave  granted  to  amend  by  chang- 
ing the  venue. ^-Griffith  agt.  HofUer, 
K.  B.  T,  29  and  30  G.  2.     Page 368 

3.  Writ  of  error  amended  upon  the 
St.  5  Geo.  I.— The  King  agt.  Wil- 
Hams,  K.B.H.  30  G.  2.  470 

ASSETS. 

In  a  bill  for  the  discovery  of  assets 
descended,  the  heir,  and  the  per- 
sonal representative,  roust  both  be 
included.— iV^^re  agt.  Cdepepper, 
CilANC.  E.  27  G.  2.         .         133 

ASSUMPSIT. 

1.  A  plea  of  an  account  is  improper 
to  a  declaration  in  assumpsit. — 
Adderley  agt.  Evans,  K.  B.  H.  29 
G.2.  .  .  250 

2.  A  demand  of  an  equal  nature  can- 
not be  pleaded  in  bar  to  an  action  on 
the  case.— Jloat/«  agt.  Barnes^ 
K.  B.  M.  30  G.  2.       .  391 

ATTORNEY. 

The  court  granted  a  rule  against  an 
attorney,  that  he  should  shew  cause 
for  the  detention  of  deeds  which 
had  been  conGded  to  his  care. — 
— -  agt.  RusseU,  K.  B.  E,  TJ 
G.  2.         .  .  .        129 

AWARD. 

1.  An  application  to  set  aside  an 
award,  must  be  brought  within  the 
time  limited  by  9  and  lo  W.  3.  c 
]5  ;  but  on  shewing  cause  against 
the  rule  for  an  attachment,  affi* 
davits  may  be  produced  impeach- 


ing the  vmw^j^^Anonymtms,  K.  B. 
E.  27  G.  2.  •  Page  118 

2.  An  award,  in  which  no  partftUty 
appears,  is  not  to  be  set  aside.— 
Turner  agt.  Dr.  Rose^  K.  B.  M.  30 
G.  2.  S93 


B. 


BAIL. 

1.  The  plaintiff  having  accepted  an 
indorsement  of  a  promissory  note 
from  another  creditor,  for  the  pur- 
pose of  holding  tba  defendant  to 
special  bail.  In  an  action  to  recover 
both  debts;  held,  that  the  action 
was  well  brought,  but,  being  s 
practice  to  evade  the  statute,  &&, 
that  the  defendant  was  justly  dis- 
charged ficom  costody^*— fTi^ei- 
tcor/A  agt.  Ishervoood,  K.  B.  T.  2g 
and  SO  G.  2.  .  371 

2.  Bail  for  a  party  named  in  the  pro- 
ceedings for  conformity,  thougb 
put  in  without  his  direction,  an  in- 
demnity being  offered  him,  are  held 
good. — Cleeland  agt.  Ryves,  K.  B. 
T.  29  and  30  G.  2.  .         3/6 

3.  A  certificate  of  discharge  underan 
insolvent  debtors'  act,  will  not  be- 
nefit one  who  is  shewn  to  haTe 
been  abroad  not  as  a  fugitive,  but 
occupied  in  a  course  of  lawful  bu- 
siness.— Sheldon  agt.  Foot,  K.  B. 
T.  29  and  30  G.  2.  .       380 

4.  In  sci.Ja.  against  bail,  the  court, 
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on  motion,  directed  the  names  of 
two  persons  who  had  not  justified, 

'  to  be  struck  out  of  the  roll ;  but 
afterwards  consented^  that  pro- 
ceedings against  them  only  should 
be  stayed. — Waller  agt.  Green, 
K.  B.  T.  29  and  30  G.  2.  Page  362 

5.  The  sum  sworn  to  for  holding  to 
bail,  shewn  to  be  due  on  the  debtor 
side  of  an  account  only. — Turling- 
ton agt.  Erasmus,  K.  B.  M.  30 
G.  2.  424 

0.  Bail  are  not  exonerated  from  a 
debt  once  fixed  upon  them^  by 
their  principal  subsequently  ob- 
taining a  certificate  as  a  bankrupt 
—Wootley  agt.  Cobbe,  K.  B.  H.  30 
G.  2.  .        504 

BANKRUPT. 

Anasirignee  of  a  bankrupt  employs  a 
broker  to  sell,  and  receive  the 
money  for  goods,  who  after  the 
sale  dies  in  insolvent  circumstances; 
held,  that  the  assignee  is  not  re- 
aponsible  to  the  creditors  for  the 
value  of  the  goods  sold  by  the 
broker,  beyond  the  dividend  ac- 
tually received  from  the  broker's 

effects* Belchier   agt.    Parsons, 

Chang.  H.  V.  27  G.  2.  38 

BISHOPS. 

Bishops  are  not  restrained  by  the  1st 
of  £/tx.  from  granting  ancient  of- 
fices, which  existed  before  that 
act,  with  the  accustomed  fees  an- 
nexed ;  and  grants  so  made,  being 

N  N 


allowed  by  the  dean  and  chapter, 
are  valid,  independently  of  the  con- 
sideration of  the  usefulness  of  the 
office. — Trelaxmey,  bart.  agt.  the 
Bishop  of  Winton,  K.  B.  H.  29 
G.  2.  .  Page  256 

BY-LAW. 

1.  A  by-law  which  directed,  that  a 
sum  of  money  should  be  paid  for 
the  use  of  a  corporation,  on  enroll- 
ing indentures  of  an  apprentice- 
ship to  one  of  its  members,  is  bad. 
--^Neveslei/  agt.  Webster,  K.  B.  M. 
29  G.  2.  .  243 

2.  The  number,  and  description,  of 
persons,  declared  eligible  to  an  of- 
fice by  the  ro^^al*  charter  of  a  cor- 
poration, cannot  be  changed  by  a 
by-law  ;  nor  the  sale  of  a  distress 
directed. — Lee  agt.  Wallis,  K.  B. 

H.  29G.  2.       .     .  .292 

3.  A  power  vested  in  the  master,  and 
wardens,  of  a  company,  by  a  by- 
law, to  elect  such,  and  so  many, 
freemen,  as  they  shall  seie  meet,  to 
be  of  the  livery,  to  levy  a  penaky 
for  refusal,  &c.,  is  legal,  and  can- 
not be  used  oppressively :  any  un- 
due exercise  of  it  being  properly 
to  be  submitted  on  a  plea  of  nil 
debet ;  and  notice  of  a  court  is  not 
requisite  to  a  member  of  the  com- 
pany.  Vintners*    Company    agt. 

Passey,  K.  B.  H.  30  G.  2.         500 

4.  A  power  being  vested  by  charter 
in  a  select  number  of  a  corporate 
body^  to  make  by-laws,  for  and  in 
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the  name  of  the  whole,  they  may 
be  allowed  to  use  the  general  name 
of  the  corporation  in  their  ordi- 
nances :  and  a  by-law  established 
by  them  to  prohibit  the  admission 
to  freedom  of  persons  who  had  not 
been  previously  called  and  ap- 
proved  of  at  three  meetings  of  the 
oorporatioD,  is  held  reasonable^  and 
Talid*  Such  approbation,  and  ex- 
wniDationt  being  additional  qua- 
lificatioDS,  requisite  besides  elec- 
tioD^  that,  and  admission,  found  by 
a  jury,  without  these,  cannot  en- 
title a  claimant  to  exemption  from 
the  restraint  of  the  by-law. — The 
King  agt.  the  Mayor  of  Durham^ 
K.  B.  H.  80  Q.  2.  Page  512 


c. 

CERTIORARI. 

1.  Orders  of  justices  of  peace,  made 
in  pursuance  of  the  excise  laws, 
may  be  removed  by  certiorari :  and 
the  words  *'  party,  person,"  &c.  in 
the  act  of  13  G.2.  c.  18,  do  not  in- 
fclude  the  crown ;  therefore  a  cer^ 
iiorari,  on  the  motion  of  his  ma- 
jesty's attorney-general,  was  di- 
rected to  issue,  although  the  time 
limited  by  that  statute  for  appli- 
cations for  such  writs  was  elapsed, 
and  the  directions  in  it,  relative  to 
notice  to  the  justices,  had  not 
been  complied  with  by  the  crown.— 


The  King  agt.  JB^U^,  and  Bragged 
K.  fi.  E.  27  G.  2.  Page  fio 

2.  On  the  motion  of  the  Attorney^ 
General  for  a  certiorari  to  remove 
an  indictment,  the  right  of  the 
crown  having  been  mentioned  by 
him  to  be  in  dispute,  an  affidavit  is 
required  from  the  defendant,  ac- 
cording to  5  fF.  and  AC,  that  the 
freehold  is  in  question* — The  King 
agt.  Burgess^  K.  B.  £.  27  G.  2.  135 

COMMITMENT. 

Warrants  of  commitment  are  held 
valid,  although  the  authority  under 
which  they  were  granted  is  not 
therein  set  forth  ^ — ^The  King  agt 
Goodatl,  K.  B.  E.  27  G.  2.        122 

COPYHOLD. 

1.  The  devisee  of  a  copyhold  estate 
has  only  a  title  until  admittance, 
and  such  a  right  cannot  be  for- 
feited to  tlie  lord,  but  will  continue 
in  tlie  heirs  of  the  surrenderor* — 

,  on  the  demise  of  Jefferics, 
agt. ,  C.  P.  £.  27  G.  2.      1 10 

2.  During  the  continuance  of  those 
lives  by  which  a  term  of  years  in  a 
copyhold  is  supported,  if  the  termor 
dies,  it  devolves  upon  his  executor, 
of  necessity,  to  obtain  that  he  be 
admitted  tenant  in  the  lord's  court, 
and  pay  the  fine  thereon  incidsot. 
And  though  it  was  argued  against 
that  position,  that  a  fine  became 
due  only  on  achange  of  estate,  that 
the  admission  of  tenant  for  life  is 


CORPORATION. 


COSTS. 
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that  of  htm  in  remainder,  &c.,  yet 
the  court  adopted  the  authorities 
tending  to  prove,  that  a  right  to 
admission,  and  a  fine,  accrue  to  the 
lord  on  the  death,  or  change,  of 
every  tenant. — Earl  of  Bath  agt. 
Jbnei^,  K.B.  H.  30  G.  2.  Page 471 

CORPORATION. 

Tlie  Royal  Exchange  Insurance  Com- 
pany, for  insuring  against  losses  by 
fire,  &c,,  are  assessable  to  the  land 
tax,  in  their  corporate  capacity,  in 
respect  of  the  capital,  which  they 
are  entitled  to  possess  under  the 
charter  of  7  Geo.  I. — Roi/al  Ex- 
change Insurance  Compani/f  agt. 
Vaughan^  K.  B.  E.  29  G.  2.      320 

COSTS. 

1.  Equity  will  not  give  costs  for  not 
going  to  trial  on  an  issue  from  this 
court,  but  where  a  court  of  law 
would  have  done  lU'^Moore  agt. 
BeoUf  Chanc.  E.  27  G.  2.         73 

2.  A  wife  named  with  her  husband 
in  a  rule  of  court  directing  costs  to 
be  paid  to  them,  is  entitled  to  the 
advantage  of  it,  if  she  survives  her 
husband ;  and  an  attachment  upon 
the  rule  issues  of  right. — TUt  agt. 
Barilet,  K.  B.  £.  27  G.  2.         104 

8.  An  issue  on  a  plea  of  licence,  in 
an  action  of  trespass,  found  for  the 
plaintiff,  with  Id.  damages,  war- 
nuAta  A  certificate  of  the  judge^ 


under  the  43d  of  BliM.^^Hcward 

agt.  Cheshyre^  K.  B.  M.  29  G.  3. 

>.  Page  245 

4.  Afler  verdict,  the  party  succeeding 
is  entitled  to  the  costs  incurred  at 
a  former  assizes,  when  the  cause, 
from  press  of  business,  was  made  a 
remanet.-Standen,  lessee  of  Wheai* 
ley,  agt.  HaU,  K.  B.  £.  29  G.  3. 

338 

5.  A  cause  having  been  made  a  re» 
manct  at  the  instance  of  the  plain* 
tiff,  for  default  of  viewers,  after  a 
view  by  three  only,  by  consent,  and 
not  returned  by  the  sheriff;  on  an 
application  to  the  court  by  the  de« 
fendant  for  costs  for  not  going  to 
trial,  they  directed  them  to  follow 

the  event  of  the  cause« Lord 

Mounicharles  agt.  Charles  Yorke^ 
Esq.  K.  B.  E.  29  G.  2.  341 

6.  Rule  for  costs  discharged. — Mon- 
day^  one,  &c.,  agt.  Wilkes,  K.  B« 
T.  29  and  30  G.  2.  .  349 

7.  An  excuse  alleged  by  the  plaintiff 
for  not  going  to  trial ;  namely,  that 
he  had  laid  a  case  before  counsel, 
and  could  not  get  it  answered  soon 
enough  to  give  notice  of  trial,  held 
8ufficient.^Potvei2  agt.——,  K.  B. 
T.  29  and  30  G.  2.        •  340 

8.  A  security  for  costs  may  not  be  re- 
quired from  a  wife,  who  brings  an 
action  in  her  husband's  name,  he 
being  abroad,  on  a  promise  ex- 
pressly made  to  her« — MingotH  agt. 
Drammoik^ K.  B.  H.80  G.2.  40^ 
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DEBT. 


DEVISE. 


COVENANT. 

In  covenant,  for  five  years  rent,  due 
at  the  expiration  of  Merm  of  years, 
the  rent-day  for  the  last  half  year 
not  falling  within  it ;  the  plaintiff 
may  recover  damages  for  all,,  ex- 
cept the  last  half  year's  rent. — Long  ^ 
agt.  Burroughs,  K.  B.  M.  2g  G.  2. 

Page  247 


D. 

DfiBT. 

1.  In  a  declaration  in  debt  against  a 
defendant  in  the  custody  of  the 
sheri£P,  it  is  unnecessary  to  allege 
that  the  process  issued  at  the  suit 
of  the  plaintiff  against  the  de- 
fendant ;  though  it  is  otherwise  in 
actions  on  the  case. — Parker  agt. 
Dretv,  K.  B.  £,2?  G.  2.  114 

2.  To  an  action  on  a  bond  condition- 
ed  for  payment  to  tiiird  persons, 
one  judge  delivered  his  opinion, 
that  solvit  post  diem  was  a  good 
plea,  within  the  st.  4  and  5  Ann, : 
whereupon  the  plaintiff  had  a  rule 
to  withdraw  his  demurrer,  &c. — 
Giddings  agt.  Giddings,  K.  B.  E. 
29  0.  2.  .  335 

3.  To  an  action  on  a  bond,  condi- 
tioned for  the  performance  of  se- 
veral matters,  it  is  requisite  to  set 
forth  in  the  plea,  with  particularity, 
the  manner  in  which  the  terms  of 


the  condition  were  complied  witfa# 
— Reynold  agt.  Rei/nald,  K.  B.  T, 
29  and  30  G.  2.  Page  35J 

DECLARATION. 

On  the  motion  of  tlie  Solicitor  Ge- 
neral for* a  trial  at  bar,  made  before 
declaration  delivered,  the  courtsaid 
he  came  too  early.— 7^</a/  agt 
Pennington^  Exchbo*  £•  27  G.  2. 

128 

DEMUKREIL 

The  defendant  cannot  demur  to  an 
amended  bill,  by  which  no  new 
relief  IS  prayed,  after  answer  to  the 
original  one.-^£fnifr^  agt.  AyUffe, 
Chanc.  E,  27  G.  2.  .        131 

DE\1SE. 

1.  After  an  express  limitation  in  a 
will  of  an  estate  for  life,  with  re- 
mainders  over,  these  words,  ^*  and 
in  case  M,  D.  (the  tenant  for  life) 
dies  without  issue,'*  will  not  operate 
to  make  the  remainders  contingent, 
or  create  an  estate  tail  in  the  te-. 
nantfor  ]i£e,-Lethieidieragi,  Tracy, 
Chanc.  H.  V.  27  G.  2,  256 

2.  After  a  devise  of  an  estate  gene- 
rally, a  conveyance  executed  to 

.  trustees  of  an  advowson,  included 
in  the  devise,  is  a  revocation  of  it, 
with  respect  to  the  advowson. — 
Sparrow  agt.  Hardcasile^  Chakc. 
£.  2/  G.  2.  .  67 

3.  An  express  devise  **  for  life  and  no 
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longer,  and,  after  his  decease,  to 
such  son  as  he  shall  have,  lawfully, 
&c./'  by  implication,  to  be  deduced 
from  the  whole  will,  is  held  to  con- 
vey to  the  devisee  an  estate  in  tail 

male. Robinson  ngt.  Robinson, 

K.  B.  E.  29  G.  2.  Page  298 

4.  Under  a  devise  to  trustees,  and 
their  heirs,  during  the  minorities  of 
two  nephews  of  the  testator,  and 
upon  the  coming  of  age  of  each, 
then  equally  to  them  both,  and  their 
heirs  ;  a  remainder  in  fee  is  vested 
immediately  in  the  nephews,  which 
is  not  contingent  till  they  shall  have 

attained   twenty-one. Goodtitle, 

on  the  demise  of  Haj/tvard,  agt. 
Whitbif,  K.  B.  H.  30  G.  2.         506 

DISSEISIN. 

1.  A.f  tenant  in  tail  in  remainder, 
enters  upon  the  estate  of  P.,  tenant 
for  life,  under  a  judgment  in  eject- 
ment, and  enfeoffs,  for  the  purpose 
of  making  a  tenant  to  the  praecipe. 
Upon  the  grounds  on  which,  in  the 
ancient  law,  disseisins  were  con- 
sidered to  be  established ;  on  the 
doctrine  which  prevailed  respect- 
ing them,  both  before  and  after  the 
introduction  of  the  assize  of  novel 
disseisin^  and  by  that  of  disseisin  at 
election,  the  court  held,  that  an 
entry  under  such  a  judgment  could 
not  possibly  be  a  aisseisin,  and  that 
a  recovery  suffered  by  means  of  it 
could  not  be  supported.  Also  they 
agreed,  from  the  nature  of  a  com- 


mon recovery,  and  the  principle 
which  pervades  all  the  cases  in 
which  they  are  held  to  be  valid, 
that  the  proper  parties,  and  those 
who  liave  a  right  to  suffer  it,  must 
alone  join  to  render  it  effectual : 
that  fraud  and  covin  vitiate  the 
transaction,  and  that  no  estate 
founded  on  o  mere  artifice,  shall 
enure  to  bar  those  in  remainder; 
and,  for  those  reasons,  that  the  re- 
covery was  void.  But  a  lease  for 
lives,  made  under  a  power,  on  the 
continuance  of  which,  till  a  certain 
time,  the  right  of  the  lessor  of  the 
plaintiff"  to  his  remedy  by  eject- 
ment, depended,  froijn  various  de- 
ficiencies being  deemed  invalid,  the 
defendant  had  judgment  in  the  ac- 
tion of  ejectment.— TV/^/or,  on  the 
demise  of  John  Tracy  Alkyns^  agt. 
Horde,  K.  B.  T.  28  and  29  G:  2 ; 
M.  29  G.  2  ;  E.  29  G.  2 ;  M,  30 
G.2;  H.  30  G  2.     Page  143  to  242 

DISTRESS. 

A  landlord's  rigtit  to  distrain  revives : 
execution  being  waived. — Seven 
agt.  MihUl,  K.  B.  T.  29  and  30 
G.  2.  .  .  370 

DISTRIBUTION. 
Uncles,  nephew,  and  niece,  of  an  in- 
testate are  entitled  to  an  equal  dis- 
tribution, by  decree  of  this  court, 
after  a  sentence  in  the  prerogative 
court,,  to.  that  ptirpose. — Mourgue 
Hgt.  Buissieres,  Chavc.  H.  F.  29 

G.2.  .  .ago 


552 


ERROR. 


E. 


EJECTMENT. 

The  owner  of  the  soil  in  a  common 
highway,  being  entitled  to  every 
benefit  which  may  arise  from  it, 
consistent  with  the  right  of  passage 
in  the  public^  may  recover  the  pos- 
session of  it  by  ejectment;  and  the 
place  denominated  land  in  the  de<> 
daration,  though  built  upon,  issuf- 
fictently  described. — GoodtiiUt  les- 
see of  Chesiert  agt.  Alker,  K.  B. 
If.  30  G.  2.  Page  427 

ELECTION. 

1.  Under  a  decree,  directing  land  to 
be  turned  into  money,  the  party  en- 
titled to  the  produce  of  land  so 
converted,  cannot  elect  whether  it 
shall  descend  to  his  heir,  or  exe- 
cutor, or  tokeep  the  land. — Bradish 
agt.  Gesp  Chang.  E.  27  G.  2.    73 

2.  Where  the  court  of  Chancery  have 
directed,  that  money  shall  be  laid 
out  in  lands,  to  be  iimited  to  cer- 
tain uses,  the  party,  claiming  under 
those  limitations,  applying  to  re- 
ceive payment  of  it,  will  not  pre- 
vail^ unless  a  fine  would  entitle 
such  applicant  to  the  fee  of  the 
lands  to  be  purchased.— Df/^amo 
agt*  Morgan^  Chang.  E,  27  G.  2. 

128 

ERROR 

An  assignment  of  error  in  fact,  if  not 
repugnant  to  the  record,  is  con- 


INDICTBIENT. 

fessed  by  the  genertJ  plaa  of  m 
nuUo  est  errattmu^NichoUcm  agt 
WUUns,  K.  B.  T.  29  and  30  G.  2. 

Page  350 

EXECUTION. 

Execution  set  aside,  on  security  be- 
ing given  to  defend  on  merits,  &c 
— MUb  agt.  Spedding^  K.  B.  E. 
296.2.  .  ,343 


F. 


FIERI  FACIAS. 

Kfi.Ja.  upon  a  dormant  judgment, 
before  revival,  is  irregular,  and  a 
second  Ji,  fa.  may  be  taken  out 
and  executed,  after  revival,  al- 
though the  first,  which  issued  be- 
fore, is  not  returned,  or  quashed. 
Anonymous^  K.  B.  E.  27  G.  2.  120 


I. 


INDICTMENT. 

1.  Erroneous  style  of  the  sessions, 
sufficient  cayise  for  quashing  an  in- 
dictment.— The  King  agt.  Rqysted, 
K.  B.  H.  29  G.  2.  .  255 

2.  Rule  granted  for  quashing  an  in- 
dictment upon  objections  stated.— 
I1ie  King  agt.  Boj/cot,  K.  B.  E.  29 


G.2. 


31S 


JUDGMENT. 


MORTGAGIE. 
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INFORMATION. 

I.  All  persons  by  their  presence  coun- 
tenancing a  rtoty  are  liable  to  an 
infonnation.-The  King  agt.  Hunt, 
K.  B.  E.  27  G.  2.  Page  108 

3.  The  court  refused  a  rule  for  an  in- 
formation against  the  defendants, 
for  having  buried  a  dead  body 
found  in  the  Medway^  without  a 
coroner's  inquest,  and  said,  the 
prosecutor  might  prefer  an  indict- 
ments— ^The  King  agt,  Proby^  and 
royfor,  K.  B.  H.  29  G.  2.        250 

INSOLVENT  ACT. 

In  a  suit  against  a  clerk  of  the  peace, 
as  owner  of  an  estate,  under  an  in- 
solvent act,  it  was  deemed  requisite 
that  an  assignment  should  be  ob- 
tained from  him,  and  his  assignee 
made  an  additional  party.— -CooJt 
agt.  Lawson,  Chang.  M.  V,  30 
Gr.  2.         .  425 


J. 


JUDGMENT. 

1.  Judgment  entered  oi  Michaelmas 
term^  the  plaintiff  having  lived  over 
the  day  in  bank. Parker  agt. 

»     Steers^  K.  B.  T.29  and  30  G.  2.  378 

2.  A  judgment  obtained  through  a 
mistake,  set  aside. — Doe^  lessee  of 
jFotofer,  and  wife,  agt.  Roe^  K.  B. 
7. 29  and  30  G.  2.  380 


L- 


LEASE. 
L  In  a  lease  for  years,  the  word  term 
is  held  to  imply  merely  the  space 
of  time  for  which  the  interest  is 
granted ;  and  such  a  demise,  with 
remainder  over  of  the  residue^ 
should  the  lessee  die  within  the 
term,  will  enure  according  to  the 
expressed  intention  of  the  parties.—. 
Hight,  lessee  ofPhtoden,  agt.  Cart- 
torigA/,  K.  B.  £.  30  G.  2.    Fage529 

LIEN. 

A  factor  has  a  lien  upon  goods  con- 
signed to  him,  that  he  may  in- 
demnify himself  for  money  ad- 
vanced to  his  principal,  and  charges 
incurred  on  his  behalf,  on  the  credit^ 
and  in  consequence  of  such  con- 
signment—JTrttg^r  agt.  fVileoch, 
Chang.  H.  V.  27  G.  2.  32 


M. 

MASTER'S  REPORT. 

A  question  on  which  the  master  has 

reported,  may  not  be  again  dis- 

cussed.— //errf  agt  Calvert^  K.  B. 

r.  29  and  30  G.  2.  .  375 

MORTGAGE. 

To  secure  the  repayment  of  money 

advanced  upon  the  mortgage  of 

ships,  it  is  not  requisite  that  the 

mortgagee  should  have  actual  pot- 
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PROHmrnoN. 


session  of  themy  it  is  sufficient  if 
the  mortgagor  delivers  to  him  all 
the  possession  he  can  give. — Bel- 
chier  tLgU  Parsons f  Chanc.  //.  V, 
27  G.2.  .  '  Page  48 


N. 

NUSANCE. 

Information  for  a  nusance  refused, 
application  to  the  party  not  shewn, 
&c.— The  King  agt.  Green,  K.  B. 
7.  29  and  30  G.  2.  379 


o. 

ORDER  OF  SESSIONS. 

The  sessions  having  returned  reasons 
for  quashing  an  order  of  justices^ 
by  which  a  magistrate  was  ap- 
pointed overseer  of  the  poor,  held, 
that  unless  such  reasons  appear 
clearly  wrong,  and  to  have  been 
the  only  ones  acted  upon,  suf- 
ficient cause  is  not  manifest  to  the 
court  for  reversing  the  decision 
founded  upon  them. — The  King 
agt.  Gayer,  K.  B.  H.  30  G.  2.    492 


R 

PARISH  OFFICE. 
An  exemption  from  parish  offices,  by 


a  certificate  under  10  and  11  JF. 
3.9  extends  to  a  collectorship  of 
rates,  established  by  22  G.  2.  The 
former  duty  of  a  surveyor  of  high- 
ways being  only  transferred  by  the 
act,  partly,  to  the  person  holding 
that  appointment. — Tlie  King  agt. 
Lavies,K.B.E.29G.2.  Page 329 

POWER. 

An  appointment,  lioiiting  an  estate  to 
a  son  in  fee,  and  in  case  he  dies 
before  twenty-one,  and  without  is- 
sue, over  to  another,  is  not  sup- 
ported by  the  powers  in  a  settle- 
ment, whereby  a  wife  is  entitled,  if 
there  should  be  issue,  to  distribute 
the  estates  amongst  them,  at  her 
own  discretion,  and,  in  default  cf 
issue,  to  devise  the  same  to  whom- 
soever she  shall  appoints Doe, 

lessee  of  Brawnsmiik,  agt.  Denny, 
K.  B.  H.  29  G.  2.  .  2i  0 

PRI\TI.EGE. 

Privilege  from  arrest  continues  to 
those  who  have  been  members  of 
the  house  of  commons,  for  a  reason- 
able time  after  a  dissolution  of  par- 
liament.— Barnard  agt.  Col.  '^lor^ 
daunt,  C.  P.  £.  27  G.  2.  125 

PROHIBITION. 

1.  A  rule  for  a  prohibition  is  dis- 
charged without  costs. — Mills  agt. 
Gregory,  K.  B.  E.  2/  G.  2.         134 

%  Until  proceedings  after  the  plea 
have  been   had  below,  the  court 


QUO  WARRANTO. 


BECORD. 
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urill  not  grant  a  prohibition^ — Bo» 
rough  agt.  Fowler^  K.  B.  T,  2Q  and 
30  G.  2.        .  Page  354 

PROMISSORY  NOTE. 
A  promissory  note  made  payable  to 
one  when  of  age,  that  time  being 
fully  stated,  by  mention  of  the  day, 
&c.,  18  an  unconditional  engage- 
ment ;  and  within  the  stat.  of3  and  4 
Ann,9  c.  9.  §  1. — G0S8  agt;  Nelson, 
K.  B.  H.  30  G.  2.         .  498 

PROMOTION. 
See  page  385. 


Q. 

QUO  WARRANTO. 
1*  An  information  in  the  nature  of  a 
quo  toarrantOf  brought  against  two 
non-acting,  and  seven  non-resident 
burgesses  ofa  corporation,  to  whom^ 
by  charter,  an  estate  for  life  is 
granted  in  their  offices,  removeable 
only  for  misbehaviour  by  the  pro- 
vost, &c. ;  against  the  first,  on  the 
ground  of  being  claimants,  though 
not  sworn ;  the  second,  as  having 
forfeited  their  privileges  by  won- 
user:  and  afler  judgment  of  ot^/er 
in  K.  B.  in  Ireland^  in  error  there- 
upon, it  is  decided,  that  an  in- 
formation on  the  9th  of  Geo,  2, 
cannot  be  maintained  for  a  claim, 
but  actual  intrusion  only;  and  that 


non-residence,  where  a  power  of 
amotion  is  vested  in  a  person  de- 
signated by  charter,  is  not  an 
avoidance  of  office  before  that  is 
exercised,  when  immediately  an 
unlawful  holding  may  commence, 
which  may  justify  any  proceedings 
in  quo  tvarranto  on  the  part  of  the 
crown. — ^The  King  agt.  Pomonby 
and  others,  K.  B.  E.  26  G,  2,  and 
M.  29  G.  2.  Page  1 

2.  To  an  information  in  the  nature  of 
9Lquoxoarranto,  the  defendant  having 
erroneously  pleaded,  that  he  was 
sworn  into  office  before  twelve  bur- 
gesses, in  a  case  where  by  the  stat, 
of  1 1  Geo.  1,  c.  4,  he  was  required 
to  have  been  sworn  before  the  pre- 
siding officer;  after  issue  taken, 
on  the  fact  stated,  and  found  for 
the  crown,  on  his  application  for 
leave  to  replead,  the  court  held 
the  issue  taken  upon  the  swearing 
to  be  indecisive  of  the  question 
upon  the  statute,  and  therefore  that 
a  repleader  might  well  be  awarded^ 
but  directed  the  plea  to  be  amend- 
ed, &c, — The  King  agt  Philips, 
K.  B.  E.  30  G.  2.  .         531 


R. 

RECORD. 

A  judicial  writ  becomes  a  matter  of 
record,  in  K.  B.  when  it  einanates : 


^.:. 


>' 
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SORB  FACUS. 


end  whether  it  uiued  or  not,  is  to 

be  tried  by  record. — Whitmore  agt. 

'  Rook^  K.  B.  T.  29  and  80  G.  2. 

Page  84.5 

RULE  OF  COURT. 

1.  A  rule  to  refer  all  matters  in  dif- 
ference between  the  parties  to  the 
Blaster,  in  a  case  where  a  rescue 
had  been  returned  by  the  sheriff, 
and  the  court,  on  hearing  affidavits, 
had  refused  to  set  a  small  fine, ' 
thinking  the  return  warranted,  is 
not  an  authority  to  him  to  decide 
upon  the  reality  of  the  rescue ;  and 
is  incorrectly  drawn  up.— The  King 
agt  Grifiihs,  K.  B.  E.  27  G.  2. 

138 

2.  A  new  rule  to  shew  cause,  founded 
on  affidavits,  held  requisite. — Bols- 
don  agt.  Holmes,  K.  B.  T.  29  and 
80  6. 2.  ..  370 

8.  To  a  judge^s  order  for  time,  special 
conditions  were  afterwards  added 

• 

by  the  court^^ Anoni/mous,  K.  B. 

T.  29  and  30  G.  2.  .  3/6 

4.  Rule  of  court. — Skjy  me  2igt.  Lank- 

Jbrd,  K.  B.  Af.  30  G.  2.  394 


s. 

SCIRE  FACIAS. 

1.  Exceptions  to  a  id,  fa,  are  not 
maintainable,  unless  the  original 
summons  be  exhibited  to  the  court. 
—Moco  agt.  Whiting,  K.  B.  T.  29 
and  80  G.  2.  •  378 


VERSKT. 

T. 

TRESPASS. 
The  place  more  accurately  described 
in  a  new  assignment,  is  to  be  taken 
to  be  that  mentioned  in  the  de- 

claration« Jrffries  agt.  Piiier, 

K.  B.  M.  30  G.  2.      .     Page  389 

TROVER. 
Trover  may  be  mauitaiDed  against 
sheriff,  who  have  sold  the  goods  of 
a  bankrupt,  taken  in  execution  be- 
fore a  commission  was  issued,  but 
after  an  act  of  bankruptcj.-Cb^^Mv- 
agt.  Chitiy,  K.  B.  M.  30  G.  2.  395 

TRUSTEE.  . 
Possession  for  many  years,  under  a 
deed  declaratory  of  a  beneficial  in- 
terest, in  which  a  covenant  to  con- 
vey the  legal  esUte  is  inserted,  will 
not  raise  a  presumption  that  such 
estate  has  been  conveyed  to  the 
possessors;  nor  entitle  them  to  bring 
an  ejectment. — Goodright,  lessee  of 
Sir  Richard  Grosvenor,  Bart.  agt. 
Swifmmerp  Exchxq.  M.  30  G.  2. 

385 


V. 

VERDICT. 

After  the  decision  of  the  court  upon 
a  special  verdict,  on  an  issue  sent 
from  Chancery,  they  will  order  the 
|)0f^M  to  be  returned  as  of  tiM  ttiv 


VISITOR. 


WITNESS. 
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in  which  it  was  first  drawn  up. — 
Wyndham  agt.  Chetxvynd,  K.  B.  H, 
29  G.  2.  .  Page  253 

VESTED  INTEREST. 

Where  a  legacy  is  charged  on  a  re- 
mainder in  fee,  devised  over  in  case 
of  the  non-payment  of  it^  the  heir 
at  law  may  enter  for  breach  of  the 
condition,  and  the  interest  of  the- 
legatee  is  transmitted  to  his  repre- 
sentatives.— Embry  agt.  Marlyn^ 
Chanc.  E,  27  G.  2.  77 

VIEW. 

In  a  criminal  prosecution,  a  motion 
for  a  view  cannot  be  al levied,  with- 
out consent  of  parties. — The  King 
agt.  Redman^  K.  B.  T.  29  and  30 
G.  2.  384 

VISITOR. 
The  Bishop  of  Ely^  being  appointed 
visitor  of  the  college  of  St.  John, 
by  the  founder's  statutes,  has  all 
the  incidental  powers  of  a  general 
visitor,  though  some  appeals  are 
given  to  others,  and  a  particular 
time  appointed  for  his  visitations ; 
and,  new  fellowships  having  been 
endowed  by  a  deed  of  covenants, 
in  which  a  stipulation  for  the  ob- 
servance of  the  old  statutes  is  con- 
tained, held^  that  his  jurisdiction 


extends  equally  to  the  fellows  under 
such  new  foundation,  though  a  re- 
medy by  distre^  is  reserved  to  a 
chapter,  in  the  event  of  the  fellow- 
ship's remaining  vacant.— Moff^r^ 
and  Fellawtf  of  St*  John*s  College^ 
Cambridge,  agt.  Toddington,  and 
the  Bishop  of  Ely,  K.  B.  H.  30 
G.  2.  .  Page  441 


W. 

WILL. 
A  probate  of  a  pretended  will,  before 
it  is  avoided,  stops  claimants  as  next 

of   kin. Bennett    agt.    Cradock, 

Chanc,  E,  27  G.  2.         .         131 

WITNESS. 

1.  Depositions  of  parishioners  tend- 
ing to  charge  the  defendant  with 
costs,  on  an  information  for  money 
received  by  him  for  the  use  of  the 
parish,  are  admissible  in  evidence, 
where  the  witnesses  are  not  relators 
mentioned  by  name  in  the  informa- 
tion.— Attorney  General  agt.  Grif 

fths,  ExcHECi.  E,  27  G.  2.        126 

2.  The  competency  of  a  witness  who 
has  appeared  to  be  interested,  and 
subsequently  been  examined,  is 
admitted.-^-^/io/iymntM,  Excheq. 
M.  30  G.  2.  .  389 
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